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XUM 





PUBLIC SERVICE COMMISSIONS. 


‘ 
ALABAMA. 
Public Service Commission. 
Hucn Wuire, President, Montgom- 
ery 


FRANK P. MorGan, Associate Com- 
missioner, Montgomery. 

H. F. Lee, Associate Commissioner, 
Montgomery. 





LAMAR WiILeEy, Secretary, Mont- 
gomery. 


1. fk. MCDONNELL, Chief Engineer. 

C. L. Rrrrennovse, Asst. Engineer. 

M. L. Cooper, Utility Accountant. 

J. O. Hampy, Railroad and Motor 
Carrier Accountant. 





J. H. Atrtprepcr, Examiner and 
Chief Rate Expert. 
ARIZONA. 


Corporation Commission. 


LorEN VAuGHN, Chairman, Phoenix. 

Amos A, Betts, Commissioner, Phoe- 
nix. 

W. D. CLAypooL, Commissioner, Phoe- 
nix. 





F. J. K. McBrine, Secretary, Phoenix. 

C. F. Kine, Asst. Secretary, Phoenix. 

J. EtMer Jounson, Asst. Secretary, 
Phoenix. 

L. G. Reir, Rate Expert, Phoenix. 





ARKANSAS. 
Railroad Commission. 


Ep. Harper, Chairman, Camden. 
W. E. FLoyp, Little Rock. 
Cray S. Henperson, Little Rock. 





R. C. Datton, Secretary, Parkin. 





CALIFORNIA. 
Railroad Commission. 


Tuomas S. Louttitr, President, Cali- 
fornia State Bldg., Civic Center, 
San Francisco. 

CrypeE L. Seavey, California State 
Bldg., Civie Center, San Francisco. 

Ezra W. Decoro, San Francisco. 

Lion O, WHITSELL, San Francisco. 

W1LLIAM J. Carr, Pasadena. 





H. G. Matuewson, Secretary, Cali- 
fornia State Bldg., Civie Center, 
San Francisco. 

W. J. Hanvrorp, Examiner. 

Wa. T. Sarrerwurik, Examiner, 

W. R. Wittiams, Examiner. 

Tuos. M. Gannon, Examiner. 

ReGINALD L. VAUGHAN, Examiner. 

I. H. Rowetrt, Examiner. 

W. P. Geary, Rate Expert. 

W. C. FANKHAUSER, Financial Ex- 
pert. 

Cart I, WHeEaT, Attorney. 

kK. T. McGerrican, Chief Auto Stage 
Dept. 

Henry A. FRrAzier, Recorder. 

A. G. Mort, Chief Engineer. 

A. V. Guittou, Asst. Chief Engineer. 

CuarRtes Grunsky, Gas and Electric 
Engineer. 

M. R. MacKay, Hydraulic Engineer. 

A. B. Fry, Teleph. & Teleg. Engi- 
neer. 

J. G. Hunter, Transportation Engi- 
neer. 


P. E. Durour, Valuation Engineer. 
Lester S. Reapy, Consulting Engi- 
neer. 


A. T. Perrey, Official Reporter. 





COLORADO. 
Public Utilities Commission. 


Orro Bock, Chairman, State Office 
Bldg., Denver. 

DaNIEL S. Jones, State Office Bldg., 
Denver. 

WortH ALLEN, 


Denver. 


State Office Bldg., 








Joun W. FrintHaM, Secretary, Den- 


ver. 


W. C. Loss, Auditor and Statistician. 
E. S. Jounson, Asst. Auditor and 


PUBLIC SERVICE COMMISSIONS. 


lahassee. 








Lewis G. THompson, Secretary, Tal.- 


T. T. TurNBULL, Counsel. 
J. H. Tencu, Rate Expert. 


Statistician. A. B. Greene, Telephone Engineer. 
Wrtkins Linuart, Asst. Telephone 
- Engineer. 
FRED PeTtIJOHN, Accountant. 
CONNECTICUT. 


Public Utilities Commission. 


Ricnarp T. Hiacins, Chairman, West 


Hartford. 


Cuas. C. E_wetrt, New Haven. 
JoserH W. Avsop, Avon. 





Henry F’. Briiines, Secretary, Hart- 


ford. 


Joun L. Coriins, Attorney. 
KE. Irvine Rupp, Chief Engiueer. 
Josepn P. Wapams, Transportation 


Engineer. 





Decatur. 


lanta. 


GEORGIA. 
Public Service Commission. 
JAMES A, Perry, Chairman, Atlanta. 
ALBERT J. WoopruFr, Vice-Chairman, 


Water R. McDonaLp, Augusta. 
CALVIN W, PARKER, Waycross. 
Perry T. Knicut, Valdosta. 





Rost. N. SPRINGFIELD, Secretary, At- 


ArcHEeR FE, Knowrton, Electrical] &, M. Price, Rate Expert, Atlarta. 


Engineer. 
FANNIE E. JOYNER, 
istician. 


Auditor and Stat- Commerce. 





DISTRICT OF 


Public Utilities Commission. 


Joun W. Cuivpress, Chairman, Dis- 
trict Bldg., Washington. 


HARRISON BRAND, 


man, District Bldg., Washington. 


Cot. WiLtiAM B. 


Bldg., Washington. 





Kart V. FISHER, 


Byers McK. Bacuman, Chief Valua- 


tion Accountant. 


J. Donatp Murray. Associate Ac- 


countant. 


Caprain R. G. Kiorz, Engineer. 
kK. J. Mituiean, Chief Clerk. 


S. J. Smirn, Jr., Special Attorney, 


J. Houstoun JoHNsTON, Consulting 
Engineer, Atlanta. 





COLUMBIA. 


HAWAIL. 


Public Utilities Commission. 


Jr., Vice-Chair- | wWarrer Beat, Chairman, Honolulu. 


ALEx. J. Gignovux, Honolulu. 


Lapurg, District} 7 ©. Boyer, Honolulu. 





J. R. Kenny, Secretary, Honolulu. 


Executive Secre-| , H. EATON, Auditor, Honolulu. 
tary, District Bldg., Washington. 4 R. Ketienr, Engineer, Honolulu. 

Ws. W. Brive, General Counsel. Ssira, Wp, & 

RALPH B. FLEHARTY, Peoples Counsel. Honolulu. 


Hoppe, Counsel, 








FLORIDA. 
Railroad Commission. 


A. S. Wetts, Chairman, Tallahassee. 
FE. S. Matruews, Tallahassee. 


Mamie G. EATON, 





IDAHO. 
Public Utilities Commission. 


Frank E. Situ, President, Boise. 
J. M. THompson, Boise. 
Witt bh. Greson, Boise. 





M. A. Kicer, Secretary, Boise. 
C. J. FRANKLIN, Engineer. 
Sam’t L. Newton, Rate Expert. 


Tallahassee. J. E. McDonne tt, Auditor. 
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PUBLIC SERVICE COMMISSIONS. vii 


ILLINOIS. 
Commerce Commission. 


P. H. Moryn1rHAn, Chairman, Chicago. 
Hat, W. TRoviLLion, Herrin. 
WILLIAM J. Smita, Waukegan. 
ALEX. J. JOHNSON, Chicago. 

J. Paut Kuun, Batavia. 

JAMES R. CLARK, Bloomington. 
DANIEL JACKSON, Chicago. 





Jutrus Jonnson, Secretary, Spring- 
field. 

FRANK A. HEERMANS, Asst. Secre- 
tary. 

H. M. Stater, Transp. Rate Expert. 

W. M. Hamsonp, Chief Accountant. 

C. N. Poskaate, Chief Engineer. 





INDIANA. 
Public Service Commission. 


F. T. StncLeton, Chairman, 401 State 
House, Indianapolis. 
J. W. McCarptr, 401 State House, 


Indianapolis. 

HowELL ELtis, 401 State House, In- 
dianapolis. 

Harvey Harmon, 401 State House, 
Indianapolis. 


C. F. McIntosu, 401 State House, 
Indianapolis. 





J. Rew McCain, Secretary, 401 State 
House, Indianapolis. 

Harry V. WENGER, Chief Engineer. 

Wess GILBert, Chief Accountant. 

O. L. Lrvinenouse, Chief of Tariff 
Dept. 

D. E. Matruews, Chief Railroad In- 
spector. 

Wm. A. Epwagps, Director of Service. 

Ross GREENAWALT, Motor Bus In- 
spector. 





IOWA. 
Board of Railroad Commissioners. 


CHARLES WersTER, Chairman, Wau- 
coma. 

B. M. Ricuarpson, Des Moines. 

rep P. Woopaurr, Knoxville. 





Grorce L. McCaucHan, Secretary, 
Des Moines. 
J. H. Henperson, Commerce Coun- 


sel. 

W. F. Parsons, Chief Rate Clerk. 

C. B. ELLis, Statistician. 

GEo. CHARLESWORTH, Electrical En- 
gineer. 

H. A. FRANKLIN, Signal Engineer. 

J. A. Ratts, Valuation Counsel. 

L. C. DonoHog, Superintendent, Motor 
Carrier Department. 





KANSAS. 
Public Service Commission. 


R. M. Picker, Chairman, Topeka. 
CLARENCE SMITH, Topeka. 

Joun H. Crawrorp, Topeka. 

W. B. Darton, Topeka. 

W. C. MILLAr, Topeka. 





C. H. Benson, Secretary, Topeka. 

J. W. Scott, Chief Accountant. 
JOHN H. FLetcuer, Chief Engineer. 
H. R. ZIMMERMAN, Asst. Engineer. 
Joun M. Kinket, General Counsel. 
C. J. Purr, Attorney. 

Cuas. B. RANDALL, Asst. Counsel. 





KENTUCKY. 
Railroad Commission. 
Moses R. GLENN, Ist Dist. Chair- 
man, Dawson Springs. 
Oscar VEsT, 2nd Dist., Carrolton. 


Tom. H. LavnHon, 3rd Dist., Catletts- 
burg. 





LuciLe Tosin, Secretary, Frankfort. 
Joun F. DuGan, Rate Clerk, Louis- 
ville. 





LOUISIANA. 
Public Service Commission. 


Francts WittraMs, Chairman, New 
Orleans. 

Duptey J. LeBianc, Abbeville. 

Harvey G. Fretps, Farmerville. 





HENRY JASTREMSKI, Secretary, Baton 
Rouge. 








MAINE. 
Public Utilities Commission. 
ALBERT J. 


STEARNS, Chairman, Nor- 


Way. 
IlerperT W. TRAFTON, Augusta. 
ALBERT GREENLAW, Augusta. 


GeEORGE F. Gipptnes, Clerk, Augusta. 
ALperT E, Lams, Chief Accountant. 
Joun E. Goopwix, Chief Engineer. 
FRANK J. McArp.e, Chief Rate Dept. 
ELMER E. PakKMAN, Chief Inspector. 





MARYLAND. 
Public Service Commission. 
Haro_p E. West, Chairman, Munsey 


Bldg., Baltimore. 
J. FRANK HARPER, Munsey Bldg., 
Baitimore. 
Srevart PurceLtn, Munsey  Bldg., 
Baltimore. 


FRANK Harper, Executive Secretary, 
Munsey Bldg., Baltimore. 

Tuomas J. TiNGLEY, People’s Coun- 
sel. 


H. Cart Wo tr, Chief Engineer. 





MASSACHUSETTS. 


Commissioners of the Department 
of Public Utilities. 


Henry C. ATTWILL, Chairman, 
State House, Boston. 

Everett E. STonr, 167 State House, 
Beston. 

Leonarp F, Harpy, 167 State House, 
Boston. 

LEWIS GOLDBERG, 
Boston. 

Iienry G. WELLS, 167 State House, 
Boston. 


167 


167 State House, 


ANDREW A. HIGHLANDS, 
167 State House, Boston. 
Daniev F. Davies, Chief Accountant. 


Secretary, 





MICHIGAN. 
Public Utilities Commission. 


James Bice, Chairman, New State 
Office’ Bldg., Lansing. 


PUBLIC SERVICE COMMISSIONS. 


| 





Byron P. Hicks, New State Office 
Pldg., Lansing. 

Roserr H. DuNN, New State Ofjice 
Bidg., Lansing. 

SAMUEL OpELL, New State Office 
Bldg., Lansing. 

Stpney E. Doyie, New State Office 
Bidg., Lansing. 


J. CARL SHEIL, Secretary, New State 
Office Bidg., Lansing. 

JANE THompson, Asst. Secretary. 

J. K. PErTeNGILL, Acting Chief Engi- 
neer. 

Grove M. Rouse, Chief Bus Inspec 
tor. 

Foster M. 
Inspector. 

E. A. CALKINS, Statistician. 

Joun J. NorMAN, Chief Telephone In 
spector. 


WINTERMUTE, Chief Rate 





MINNESOTA. 


Railroad and Warehouse 
Commission. 


O. P. B. Jacosson, Chairman, State 
Capitol, St. Paul. 


F. W. Marson, State Capitol, St 
Paul. 

C. J. Laurtscu, State Capitol, St 
Paul. 


Tuos, Yarr, Secretary, St. Paul. 
G. G. Grant, Director of Personnel. 
A. L. FLinn, Rate Expert. 





D. F. JurGeENSEN, Engineer. 

L. R. Birney, Statistician and Ac 
countant. 

G. A. Younequist, Attorney General 

MISSISSIPPI. 
Railroad’ Commission. 

C. M. Morcan, President, Hatties- 

burg. 


S. B. ALEXANDER, Rolling Fork. 





W. R. Scorr, Starkville, 
Joun Lee Garney, Secretary, Jack- 
son. 








M. C. Moorr, Rate Expert, Jackson. 
























MISSOURI. 
Public Service Commission. 


ALMON LNG. Chairman, Capitol Bldg., 
Jefferson City. 

P. PAINTER, Capitol Bldg., Jetffer- 
son City. 

J). F. CALFER, 
son City. 
8. M. Hurcnuison, Capitol Bldg., Jef- 

ferson City. 

H. Porter, Capitol Bldg., Jeffer- 

son City. 

D. D. McDonatp, Gen. Coun., Capitol 
Bidg., Jefferson City. 

Ratpu Evupanks, Reporter of Opin- 
ions, Accounting Dept., Jefferson 
City. 


J. 
Capitol Bldg., Jeffer- 


J. 





M. Fiver, Acting Secretary, 
Bldg., Jefferson City. 
. W. Ross. Chief Accountant. 
i. B. COLEMAN, Asst. Accountant. 
L. HouLenan, Asst. Accountant. 
i. B. Lysacur, Asst. Accountant. 
A. J. BARAGiona, Asst. Accountant. 
J. M. Ross, Assistant Accountant. 

IF. M. PLakr, Chief Engineer. 
B. F. Scnasera, Assistant Engineer. 
K. IE. Tow.es, Assistant Engineer. 

. K. Freupensercer, Assistant En- 
gineer. 
J. E. FLANDERS, 
M. M. Burtey, 
H. E. Roperts, 
J. BEN BLANTON, 


Capitol 


Assistant Engineer. 
Assistant Engineer. 
Assistant Engineer. 
Assistant Engineer. 





MONTANA. 


Board of Railroad Commissioners 
and Public Service Commission. 


Daniet Boyie,.Chairman, Helena. 
LEONARD C. Youne, Helena. 
LEE DENNIS, Helena. 





Francis A. SILVER, 
sel, Helena. 

R. F. McLaren, Asst. Secretary. 

H. B. Scuaerer, Traffie Expert. 

Frep E. Buck, Chief Engineer. 

Grant REED, Auditor. 


Secretary-Coun- 





NEBRASKA. 
State Railway Commission. 
Joun E. Curtiss, Chairman, State 
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Capitol, Lincoln. 
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Joun H, MILier, State Capitol, Lin- 
coln. 
CHARLES A. 


RANDALL, State Capitol, 





Lineoln. 
HuGH Drake, Secretary, State Cap- 
itol, Lincoln. 
U. G. Powe, Rate Expert 
B. E. Forses, Chief Engineer. 
V. L. Taytor, Assistant Engineer. 
I. J. Devor, Chief Accountant. 


Hucu LAMasrer, Counsel. 





NEVADA. 


Public Service Commission. 


J. F. SHaucunessy, Chairman, Car- 
son City. 

Geo. W. MALONE, 

Hoyt R. MARTIN, 


Reno. 
Reno. 





FranK B. Warren, Secretary, Car- 
son City. 


F. O. Brot, Engineer, Reno. 





NEW HAMPSHIRE. 
Public Service Commission. 


Joun W. Storrs, Chairman, Concord. 
rep H. Brown, Concord. 
MayYLANnp H. Morse, Concord. 





WILLIAM W. TirReELL, Clerk-Account- 
ant, Concord. 

D. WaLpo Wuuirer, Chief Engineer, 
Concord. 


LyMAn W. Bicetow, Engineer, Con- 





cord. 
NEW JERSEY. 
Board of Public Utility Commis- 
sioners. 
JosepH F. AUTENRIETH, President, 


Jersey City. 


FrepericK W. GNicnTet, Trenton. 


CHARLES BROWNE, Princeton. 








ALFRED N, 
ton. 

Joun O. BiceLow, Counsel, State 
House, Trenton; 1060 Broad Street, 
Newark. 

PHILANDER Betts, Chief Engineer, 
State House, Trenton; 1060 Broad 
Street, Newark. 

NATHANIEL Sormay, Chief 
ant, State House, Trenton; 
Broad Street, Newark. 


Barser, Secretary, Tren- 


Account- 
1060 





NEW MEXICO. 
State Corporation Commission. 
Hueu H. Wit11aMs, Chairman, Dem- 
ing. 
MAX FERNANDEZ, Peiiasco. 
J. S. Baca, Socorro. 





J. D. FERNANDEZ, Clerk, Santa Fe. 

CHARLES LAs, Rate Clerk, Santa Fe. 

H. S. Bowman, Commerce Clerk, 
Santa Fe. 

Micuen A. Orero, Attorney Gereral. 





NEW YORK. 
Department of Public Service 


Metropolitan Division (Transit 
Commission). 


Wittram G. FuLLeN, Chairman, 270 
Madison Ave., New York City. 

Leon G. GopLey, 270 Madison Ave., 
New York City. 

CHARLES C. Lockwoop, 270 Madison 
Ave., New York City. 





James 2B. WALKER, Secretary, 270 
Madison Ave., New York City. 

(norGE H. Stover, Counsel. 

Wm. C. LANCASTER, Chief Engineer. 

DANIEL L, TURNER, Consulting Engi- 
neer. 

Frep W. LinpArs, Chief Accountant. 





NEW YORK. 
Department of Public Service 
State Division 
Public Service Commission. 


WitiraAm A. PRENDERGAST, Chairman, 
100 State St., Albany; 120 Broad- 
way, New York. 


PUBLIC SERVICE COMMISSIONS. 











Wittiam R. Poorry, Albany. 
Grorce R. Van Names, Albany. 
GeorGE R. LUNN, Albany. 

Neat BREWSTER, Albany. 





Francis E, Roperts, Secretary, 100 
State St., Albany. 

CHARLzs G. BLAKESLEE, Counsel. 

CHARLES R. VANNEMAN, Chief Engi- 
neer. 

WaLtTerR J. Fitzparrick, Accountant. 





NORTH CAROLINA. 
Corporation Commission. 


WittraM T. Lee, Chairman, Raleigh. 
GeorGeE P. PELL, Raleigh. 
A. J. MAXWELL, Raleigh. 





R. O. Ser, Clerk, Raleigh. 
W. G. Womp.e, Rate Specialist. 
I. M. BarLey, Legal Advisor. 





NORTH DAKOTA. 
Board of Railroad Commissioners. 


Cc. W. McDonnext, 
marck. 

Fay HarpincG, Bismarck. 

Ben C. LARKIN, Bismarck. 


President, Bis- 





Mary E., Bis- 
marck. 

Hore Snyper, Chief Clerk. 

T. C. Mappen, Commerce Counsel. 

FE. H. Morris, Chief Engineer. 

Cuas. F. Martin, Statistician. 

E. M. Henoricks, Traffic Expert. 


Parsons, Secretary, 


OHIO. 
Public Utilities Commission. 


Roscoe C. McCuntocn, Chairman, 
Columbus. 
WILLIAM KLINGER, Columbus. 


F. W. Gricer, Columbus. 


J. B. DuGaNn, Secretary, Columbus. 

Davin Arcuer, Asst. Secretary, Co- 
lumbus. 

A. M. CAtLaNp, Attorney. 




















OKLAHOMA. 
Corporation Commission. 
Cc. C. Cumprrs, Chairman, Oklahoma 
City. 
i'RED CapsHAW, Oklahoma City. 
kK. R. Hueues, Oklahoma City. 





kK, D. Hicks, Jr., Acting Secretary, 
Oklahoma City. 

Kk. S. Ratiirr, Attorney for Commis- 
sion. 

PauL A. WatLkKer, Attorney, R. R. 
Rate Dept. 

P. R. Reep, Auditor. 

A. I. THompson, Railroad Engineer. 

B. RicHARDSON, Telephone Engineer. 





OREGON. 
Public Service Commission. 


Louis E. Bean, Chairman, State at 
Large, Salem. 

IiyteEN H. Corey, Eastern District, 
Salem. 

O. C. BortzMreyrr, Western District, 
Portland. 





Herpert H. HAvseEr, 


Salem. 


Secretary, 





PENNSYLVANIA. 


Public Service Commission. 


Wm. D. B. Atney, Chairman, Harris- 
burg. 

S. Ray Suersy, Uniontown. 

JAMES S. BENN, Philadelphia. 

J. W. Brown, Lancaster. 

SAMUEL WALKER, Butler. 

IeMERSON COLLINS, Williamsport. 

CuaRLes H. Youne, New Castle. 





Joun G. Hopwoop, Secretary, Harris- 
burg. 

Joun Fox Wess, Counsel, Harris- 
burg. 

K. D. Marner, Assistant Counsel, 

Harrisburg. 
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W. Y. Brannine, Assistant Counsel, 
Williamstown. 

B. F. Morea, Chief, Bureau of Ac- 
counts and Statistics. 

E. M. Vate, Chief, Bureau of Public 
Convenience. 

F. Hersert Snow, Chief, Bureau of 
Engineering. 

Pau. E,. FIicKENSCHER, Chief, Bureau 
of Rates and Tariffs. 

Joun P. Dononey, Chief, Bureau of 
Accidents. 





PHILIPPINE ISLANDS. 


Public Service Commission. 


JUDGE MARIANO CuI, Commissioner, 
Manila. 

Juvce M, V. Det Rosario, Associate 
Commissioner, Manila. 

JupceE Roman A. Cruz, Associate 
Commissioner, Manila. 





ATTORNEY ROBERTO ReEGALA, Secre- 
tary, Manila. 

ViceENTE G. MANALO, Naval Engi- 
neer. 


| VICENTE P. MARASIGAN, Electrical 
Engineer. 

Pepro M. Tetmo, Asst. Electrical 
Engineer. 


IrtNEO J. REYES, Auditor. 
VINCENTE SIAN MELLIza, Attorney. 





PORTO RICO. 


Public Service Commission. 


Micuet A. MuwNoz, President, San 
Juan. 

Fitiro L. dE Hostos, San Juan. 

Ricarpo NARVAEZ Rivera, San Juan. 


L. F. pe Vizcarronpo, Secretary, San 
Juan. 
ANTONIO ROMERO MorRENO, Engineer. 





SALVADOR ANTONETYI, Accountant. 
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RHODE ISLAND. D. B. FHomas, Secretary, Nashville. 
J. O. HENpLEY, Rate Expert. 
Public Utilities Commission. Roy -He*Breter, Attorney. 


F. G. Prout, Engineer. 
Matcorm’ R. WiLiiams, Engineer. 
T. Grtpert Ray, Auditor. 


State Oflice Bldg., Providence. 
Witttam C. Buss, Chairman. 
Samvue.t EF. Hupson, Commissioner. 


Roserr F. RopMAN, Commissioner. - 





TEXAS. 


GeorGeE A, CARMICHAEL, Secretary. 
Railroad Commission. 


Crarence FE. Gitmore, Chairman, 
Austin. 

C.. V. TERRELL, Commissioner, Austin 

Lon A. Smitu, Commissioner, Austin 





SOUTH CAROLINA. 


Railroad Commission. 





2 Se See —— C. F. Peret, Secretary, Austin. 
oS RAN, Vea, Soe i me. D Pasnen, Cilef Gapervicer, OF 


Png C. Canny, Coluable & Gas Division, Austin. 
7 E BE be emp s Columbia L. A. GUERINGER, Engineer, Austin 
ee ee eee C. L. Stone, Chief Engineer, Gas 


FaARLE R. ELLeRbe, Columbia, 
R. H. MeAvams, Columbia. 
T. H. Tatum, Columbia. 


Utilities Division. 
Mark MARSHALL, Director, Motor 
Transportation Division, Austin. 
W. A. WeEKs, Accountant. 
lion, CLAUDE POLLARD, Attorney Gen 
J. P. Darpy, Secretary, Columbia. eral, 
R. S. Greer, Rate Clerk. 


> 


3. H. Barre, Gas and Electric Engi- 








neer. 
W. W. GoopmMan, Superintendent, 
Motor Transportation. UTAH. 


Public Utilities Commission. 





SOUTH DAKOTA. —- ames MAN, President, Salt 
Tuomas KE. McKay, Salt Lake City 
Greorce F. McGonacie, Salt Lake 
D. E. Brispine, Chairman, Pierre. City. 

J. J. Murpuy, Vice-Chairman, Pierre. 
J. W. Ratsu, Pierre. 


Board of Railroad Commissioners. 











Frank L. OsTLER, Secretary, Salt 
Lake City. 





E, F. Norman, Secretary, Pierre. 
H. A. Hanson, Accountant. 
Ross Mui.Ler, Engineer, 

R. L. Dittman, Counsel. 

















VERMONT. 












Public Service Commission. 








TENNESSEE. Ifexnry B. SHaw, Chairman, Burling- 


ton. 









Railroad and Public Utilities Eri H. Porter, Wilmington. 
Commission. Ernest H. West, Dorset. 
Harvey H. Hannan, Chairman, 
‘ - . 
Nashville. 
L. D. Hitz, Nashville. KaturyN M. Levarn, Clerk, Mont- 









Porter DuNntaP, Nashville. pelier. 








ceraere 
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VIRGINIA. 
State Corporation Commission. 


Louis S. Eres, Chairman, Richmond. 
LESTER HooKER, Richmond. 
Wm. MEADE FLETCHER, Richmond. 





Ricnarp T. Wivson, Clerk, Richmond. 

H. E. Ketner, Commerce Counsel, 
Richmond. 

©. M. CHICHESTER, Counsel to the 
Commission, Richmond. 

G. C. Boyer, Engineer, Richmond. 





WASHINGTON. 
Department of Public Works. 


JoHN C. Denney, Direetor, Olympia. 

C. Rea Moore, Supervisor of Public 
Utilities, Olympia. 

JAMES P. NEAL, Supervisor of Trans- 
portation, Olympia. 





©. KE. Van Etten, Secretary, Olympia. 

C. R. Lonercan, Chief of Traffie Di- 
vision, Olympia. 

F. H, Crappock, Chief Engineer. 

R. E. OSTRANDER, Examiner, Olympia. 





WEST VIRGINIA. 
Public Service Commission. 


I. WADE 
Charleston. 

JaMeEs J. Divine, Charleston. 

C. E. NerHKen, Charleston. 


CoFFMAN, Chairman, 





A. B. Moore, Secretary, Charleston. 
F, M. Livezey, Attorney, Huntington. 


E. V. WuttramMson, Statistician, 
Charleston. 
JAMES ImpBopEN, Chief Engineer, 
Charleston. 





WISCONSIN. 
Railroad Commission. 


Lewis E. Getrie, Chairman, Madi- 
son. 

ADOLPH KANNEBERG, Madison. 

A. R. McDona.p, Madison 





Wa. M. DINNEEN, Secretary, Madi- 
son. 
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LIST OF APPEALS, REHEARINGS, 
AND MODIFICATIONS. 


Massachusetts. 


Cambridge Electrie Light Co, v. Attwill, P.U.R.1928C, p. 24. 

Bill for injunction dismissed by agreement, with understanding that 
finding of value by Department and finding of rate of return shall 
not be binding upon utility or used as evidence in any future rate 
proceeding (February 11, 1929). 


Missouri, 


United R. Co., Re, P.U.R.1928E, p. 419. 
Motion for rehearing denied (July 25, 1928). 


New York. 


Horton v. Prendergast, P.U.R.1928D, p. 198. 
Appeal dismissed by United States Supreme Court for want of a saub- 
stantial Federal question on the authority of Offield v. New York, 
N. H. & H. R. Co, 203 U.S. 372, 375, 51 L. ed. 231, 27 Sup. Ct. 
Rep. 72; Mt. Vernon-Woodberry Cotton Duck Co, v. Alabama 
Interstate Power Co, 240 U. S. 30, 32, 60 L. ed. 507, 36 Sup. Ct. 
Rep. 234 (January 7, 1929). 


Wisconsin. 


Menasha Municipal Water Dept., Re, P.U.R.1920A, p, 1. 
Order amended by appending additional rates containing minimum water 
bill for 8 inch and 12 inch meters (July 21, 1928). 
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INDIANA PUBLIC SERVICE COMMISSION, 





RE DECATUR COUNTY INDEPENDENT TELEPHONE 
COMPANY. 


[No. 9309.] 


Valuation — Comparisons as evidence — Tax assessments — Stock 
value. 

1. Where the actual value of utility property indicated by com- 
parisons with tax assessments is in substantial agreement with such 
value indicated by the value of stock and outstanding securities, the 
composite figure thus attained may be regarded by the Commission as 
evidence of fair value though not controlling for rate-making purposes, 
p. 7. 

Valuation — Fair value defined, 

2. Fair value was, according to law, defined to mean a value, the 
rate of return from which, will be fair and reasonable to owners as well 
as patrons of such utility as a base upon which to pay rates for serv- 
ice, giving equal consideration to what the service is worth to the 
patrons and what the property is worth to the owners, p. 7. 


Valuation — Going value — Percentage as a comparison. 
3. A percentage basis, although regarded as unsound in determin- 
ing going concern value, was used in particular circumstances to illus- 
trate the manifest excess of a proposed allowance, p. 8. 


Valuation — Construction overheads — Interest — Supervision — 
Taxes. 

4. Overhead construction costs were not permitted to be repro- 
duced in a valuation appraisal where the construction was actually done 
from time to time, and two-thirds of the amount had probably never 
been expended, or were already taken care of in annual operating ex- 
penses such as taxes, supervision, and interest during construction, p. 
8. 

P.U.R.1928E. 1 











2 INDIANA PUBLIC SERVICE COMMISSION. 


Valuation — Factors for consideration — Discrepancy of appraisal. 
5. It was held that the determination of fair value of utility prop- 
erty should be based in part upon the prices paid for common stock, 
in part upon tax appraisals, in part upon invested capital account, and 
in part upon engineering appraisals especially where estimates of repro- 
duction cost by engineers differed so widely and often as to impair Com- 
mission confidence in their reliability, p. 9. 
Depreciation — Percentage allowed — Telephones. 

6. A proposed allowance of 5 per cent per annum for depreciation 
over depreciable property of a telephone utility was held to be exces- 
sive, and a composite rate of 4 per cent per annum was established, p. 
10. 

Rates — Telephones — Regrading of service — Necessity for com- 
parison. 

7. Regrading of service is not justified in the absence of testimony 
by competent witnesses as to the experience of similar telephone utili- 
ties under circumstances that are similar to the circumstances and 
conditions in the cause at bar, p. 10. 

Return — Operating expenses — Excessive official salaries. 

8. Salaries for certain officials of a telephone company were thought 
by the Commission to be excessive and were not allowed in their full 
amount as proper operating expenses, p. 11. 

Return — Operating expenses — Expense of former rate case, 

9. Where the rates authorized in a particular proceeding are for 
future periods the rate case expenses of a prior cause are nonrecurriug 
items, and are not proper items to be amortized as part of expense in 
the particular case and will not be aliowed, p. 12. 

Return — Operating expenses — Excessive maintenance cost of defi- 
cient equipment. 

10. Maintenance expense for a peculiar type of telephone switch- 
board costing five times as much as such expense for other types with 
bigger and better service capacity, was not allowed as an annual operat- 
ing expense in excess of a reasonable figure therefor, the balance to be 
charged to revenues available for return, p. 12. 

Return — Percentage allowed — Telephones. 

11. An increase of telephone rates was authorized calculated to yield 
a return of approximately seven per cent on the total fair value of the 
utility, p. 13. 





Valuation — Effect of reproduction cost — Appraisal, 
Statement that if appraisal of cost to reproduce has great influ- 
ence in determining fair value, the difference between it and fair value 
should not be so great, p. 8. 


[August 10, 1928.] 


AppticaTion of a telephone company for authority to increase 


rates for service; rates adjusted, modified increase allowed. 
P.U.R.1928E. 

















RE DECATUR COUNTY INDEPENDENT TELEPH. CO. 3 


Appearances: Tremain & Turner, Greensburg, Cullen B. 
Barnes, Seymour, John S. Powell, Indianapolis, for petitioner ; 
Frank Hamilton, Greensburg, for city of Greensburg; C. E. 
Wickens, Greensburg, for minority stockholders. 


By the Commission: On April 5, 1928, Decatur County 
Independent Telephone Company filed with the Public Service 


Commission of Indiana its petition which, omitting formal parts, 


was as follows, to-wit: 

“Decatur County Independent Telephone Company respect- 
fully represents and shows to the Public Service Commission of 
Indiana: 

That said Decatur County Independent Telephone Company 
is an Indiana corporation engaged in furnishing telephone service 
to patrons in Greensburg, Decatur county, Indiana, and vicinity 
and as such is a public utility subject to the jurisdiction of the 
Public Service Commission within the purview of the Shively- 
Spencer Utilities Commission Act of 1913; 

That the present rates charged to the patrons of said Decatur 
County Independent Telephone Company are unreasonable, in- 
sufficient, unjustly discriminatory, and too low and do not yield 
an amount sufficient to cover reasonable operating expenses, 
reasonable depreciation and a reasonable return on the fair value 
of its property ; 

“Your petitioner would further respectfully represent and 
show: 

“That its proper charges for service are not, in many cases, 
paid promptly when due and that a collection expense is thereby 
necessary, which is altogether unjustifiable and results in dis- 
criminatory practices, and is unjust to those patrons, who do 
faithfully and promptly meet their charges; 

“Tt is just, equitable, and reasonable that a discount be allowed 
for prompt payment to the end that the expense occasioned by 
delay may be proportionately borne by those who occasioned such 
expense. 

“Your petitioner would further represent and show: 

“That the Decatur County Independent Telephone Company 


now maintains free interexchange service with the following 
P.U.R.1928E. 
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exchanges: Millhousen, Zenas, Alert, New Point, Milroy, and 
New Salem; 

“That the giving of free service results in needlessly taking 
up the time of operators, the holding of the lines for long periods 
of time in purposeless visiting by subscribers located in distant 
parts of Decatur county and adjoining counties, service com- 
plaints caused by poor maintenance of connecting lines and un- 
warranted delays to the subscriber who has business to transact 
and is willing to pay a reasonable charge for good service ; 

“That the present free interexchange service is unreasonable 
and discriminatory and in effect renders telephone service to 
patrons of other exchanges at the expense of subscribers of the 
Decatur County Independent Telephone Company ; 

“That it is just and reasonable that the following toll charges 
established by the company be approved by the Public Service 
Commission of Indiana to be effective when, as, and if approved 
by said Commission ; 


“Clarksburg to Millhousen .......-.eeeeeceeccececces Kenebtetkewees 10¢ 
CN OE CE co icascncenscceevscsemesegsres seeeesstcenconee 10¢ 
Clarksburg to Alert ...... Ter Tie Te TT er 10¢ 
ROUGE UR DOW BURNS oc cn cccccinvcdsdtagvesenscgsacevnsocan oo. 10¢ 
oo ES. Mere res errr rrr eerT Tere rrerr cere eee O¢ 
Clarksburg to New Salem ........ccsscccccsescccsccevcccccessoces 5¢ 

CR Oy NE 5. 5d vids naielnwik acnse ue bGsSapev eS aReRONeeNionmas 10¢ 
8k Ere eee ree eres ear w er ar ere penne eee eT a¢ 
BO OO OG. one pcb de derinscteedcndeeenidess cone see reese aeeeel 5¢ 
OP NE I chee acd de doce ensnnhio es hs eranecnwes caeeeuing 10¢ 
NOE CE UD ns sic vw'd eb 66 Sec ccin Ve cn ks dees cd Keeeseeenie be eeees 10¢ 
WUVOUIORE CO TEMIMOUGOR oie ccc secesscdccvccesbeceeeccercecceesces 10¢ 
WE SO MD bi eee ccurcdercsisnesscecadesessonnseseuats coooe SF 
de | See eee ee ee eee ee eee eee 5¢ 
Westport to New Point ...... 2... ccccccccccccccccccccccscecccces 10¢ 
Westport to Milroy ......cccccccccccccccccccccccccceccscccsecess 10¢ 

“Greensburg to MilThomsen 2... cccsccccccccccsccccceseccecese nhewee 10¢ 
NE CT ETL TET TTT ET 10¢ 
COUT DO FIORE og wccieciccccsccscececcsecsecvescccsececsesens 10¢ 
ee OO SOU PONE ic Lota cseedcsadcdeekicet tscsadeecesoouae 10¢ 
Greensburg to Milroy ......ccccccccccccccscvcccccccccccscesooces 10¢ 


“Your petitioner would further represent and show: 

“That it has caused an appraisal of its property to be made 
by an appraisal engineer and an audit of its books to be made 
by a certified public accountant and that copies of these reports 
will be filed in duplicate with the Commission as soon as same 


are completed. 
P.U.R.1928E. 
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“Wherefore your petitioner herein respectfully prays that the 
Public Service Commission of Indiana make such investigations 
and hold such hearings as may be necessary and as a result of 
such investigations and hearings by its order find the fair value 
of the property of the petitioner used and useful to the public 
end authorize said Decatur County Independent Telephone Com- 
pany to charge and collect a schedule of rates, which will yield 
an amount sufficient to pay reasonable operating expenses, reason- 
able depreciation, and a reasonable return on the fair value of 
the property, and assure prompt payment by patrons and afford 
such other relief as the Commission may deem just and proper.” 

Pursuant to notice by mail to all interested parties and publi- 
cation of notice as required by law the above entitled cause was 
heard on July 9, 1928 at 10 a. m. in the court house, Greens- 
burg, Indiana. 

On behalf of the petitioner evidence was introduced tending 
to show that from 7 per cent to 10 per cent return on the fair 
value of the property used and useful was a reasonable return 
for a company such as Decatur County Independent Telephone 
Company and that 7 per cent was the lowest return which would 
permit the sale of its securities on the market. 

The Commission, having caused its accounting department 
to make an audit of the books and records and its engineering 
department to make an appraisal of the used and useful property 
of the company, counsel for the company stated that petitioner 
desired to offer both exhibits in evidence, it being understood 
that they were Commission exhibits to which petitioner offered 
no objection, and that they were introduced thus early in the 
proceeding so that protestants might have ample opportunity to 
cross-examine the Commission experts. The appraisal of the 
engineering department on the basis of cost of reproduction de- 
preciated as of May 1, 1928, including going value and working 
capital, was $387,755. The Commission engineer, however, 
testified that, in his opinion, the fair value of the property was 
$325,000, saying that certain considerations concerning the type 
of switchboard was the basis of his finding a lower fair value 
than the appraised value. 


Mr. Ear] Carter, consulting engineer on behalf of the com- 
P.U.R.1928E. 
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pany identified his appraisal made as of May 1, 1928, and testi- 
fied that the total cost of reproduction, depreciated, for all 
physical property plus going value but without working capital 
as of May 1, 1928, was $354,643 and that in his opinion the 
fair value of the property was $360,000 as of that date. 

The evidence shows that this company was incorporated under 
the laws of Indiana June 20, 1900, with an authorized capital 
of $30,000 divided into 1200 shares of the par value of $25 
each. The present majority stockholders obtained control and 
assumed active management of the company about February, 
1927. The outstanding stock is held by approximately 300 
stockholders. The majority of the shares of stock of the com- 
pany are held by the following named persons: L. C. Griffitts, 
834 shares; John F. Kent, 1 share; E. S. Welch, 1 share. 

Through the testimony of Mr. L. C. Griffitts, some evidence 
was obtained as to the purchase price of the stock. Mr. Griffitts 
testified that a number of years ago he had paid $5 a share for 
some shares of stock in the company and that during the years 
the price had increased until he had paid as high as $160 a 
share for some of it. He stated that he was unable to testify 
as to the average price he had paid for all of the stock he now 
owns. In 1926, he testified, he paid $50 a share for some of it 
and one or two shares at $60 a share. That he had paid $160 
a share for the Ryan and Miller stock. That he had paid 
Max Hosea $100 a share for 42 shares on July 1st, last year. Mr. 
Griffitts testified that he had purchased about 532 shares of stock 
from Miller and Ryan. It appears from the evidence that 
more than half of the stock now owned by the present majority 
stockholders was purchased at $160 a share. 

The minority stockholder’s Exhibit # 1, being a letter ad- 
dressed to the stockholders of the company, over the signature 
of Tremain & Turner, attorneys for the company, dated June 
30, 1927, carried a flat offer of $50 per share for any and all 
stock in the company. The evidence indicated that some stock 
was sold at this figure. 

The fair value of petitioner’s property is a complicated ques- 
tion. There has been a contest for control of the company’s stock 
in recent years. This contest has been attended by much bitter- 
P.U.R.1928E. 
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ness. When the owner of the majority of the stock confesses 
that he paid the varying prices for common stock suggested 
above; when this fact is contrasted with the subsequent offer of 
$50 per share by the same party for minority stock, it must be 
concluded that the value of the stock per share was without limit, 
almost, until control was secured, and that the depreciation of 
that value for minority shares was equally striking after control 
had been gained. The transactions bore all the marks of specula- 
tion. Thereby the Commission must be warned in determining 
fair value. 

[1] For taxing purposes the Board of State Tax Commis- 
sioners fixed $157,525. This would indicate an actual value of 
approximately $197,000. This sum is in substantial agreement 
with the net value of the stock, if computed at $160 per share 
—$192,000. Add to this the outstanding securities and the total 
is a little less than $250,000. The Commission regards these 
facts as evidence of value, though not controlling. 

The fixed capital of the company is $263,308.99 as of Decem- 
ber 31, 1927, and $264,970.49 as of March 31, 1928. This is in 
approximate accord with evidences of value set forth in the pre- 
ceding paragraphs and suggests that the purchase of the ma- 
jority of the stock may have been guided by the fixed capital 
account. 

[2] But the tendency of the time is to obtain maximum value, 
though the law requires this Commission to determine fair value. 
By the term fair value the Commission believes the law intends 
a value the rate of return from which will be fair and reasonable 
to the owners of the utility property and fair and reasonable for 
the patrons of that utility as a base upon which to pay rates for 
service. What the propery is worth to its owners and what the 
service is worth to the patrons are of equal moment to the par- 
ties and must be determined by this Commission in determining 
fair value as a basis for rates. 

The Commission’s engineering department testified that the 
appraisal of the property, including working cash capital, ma- 
terials and supplies, and going value, was $387,755; that the 
fair value was $325,000—a reduction of $62,755 from appraisal 


of cost to reproduce to fair value. If appraisal of cost to repro- 
P.U.R.1928E. 
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duce has great influence in determining fair value, the difference 
between it and fair value should not be so great. 

[3] But this appraisal included $45,000 for going value, 
which is more than eleven and six-tenths per cent of the ap- 
praisal depreciated, in which the going value was included. 
While a per-cent basis for computing going value is regarded 
by this Commission as unsound, the test in the intsant case 
shows the amount arrived at to be indefensible. 

The estimated cost to reproduce the general equipment and 
the bare bones of the property, exclusive of overheads, was 
$282,615, depreciated. Add overhead construction costs de- 
preciated, $44,472, and the total is $327,087—-very near to the 
fair value testimony referred to above. 

[4] However, the construction overheads include $12,529 for 
engineering during construction. It seems reasonable that two- 
thirds of this amount was never paid for engineering. This 
property was not built by contract, but was built from time to 
time as required. Why reproduce this item, at least two-thirds 
of which had never been expended ? 

Construction overheads included $12,440 for interest during 
construction: The company issued 1200 shares of common stock, 
with a par value of $25 per share, in June, 1900, representing 
$30,000 and now has a surplus of $137,678.71. These two facts 
refute the theory of interest during construction, and convince 
this Commission that the reproduction of that item is wholly 
erroneous. : 

General supervision during construction is another item in the 
sum of $5,931. There is no showing that general supervision 
cost was incurred and the Commission believes this cost was 
paid annually in operating expenses, as the several parts of this 
property were built. In the absence of such showing the pa- 
trons should not be required to pay a return on that item. 

Taxes during construction and other items entering into this 
total of $44,472 are open to similar objections and to similar 
reasons for exclusion from the rate base, to such extent as they 
are not sustained by the history of the company. 

Earl Carter, appraisal engineer, offered in evidence apprasial 


of cost of reproduction at $42,028 more for the entire property 
P.U.R.1928E. 
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than the appraisal offered by the Commission’s engineers. His 
theory was similar, his allowances were similar, the items of prop- 
erty included in the two appraisals were comparable, if not 
exactly similar, yet his estimated cost to reproduce the property 
ig more than fourteen and eight-tenths per cent higher than the 
corresponding estimate by the Commission’s engineers. 

[5] These two appraisals do not check with each other as 
nicely as do the value of the common stock, estimated at the 
prices paid for it, and the capital investment account. It would 
appear, therefore, that the investor in the stock is a much safer 
guide than the estimates of engineers. The Commission believes 
the determination of fair value should be based upon the prices 
paid for common stock, in part; upon the appraisal for taxing 
purposes, in part; upon the invested capital account, in part; 
and upon the appraisals made by engineers, in part. 

As a part of the appraisal, the Commission engineers appraised 
the cost to reconstruct the switchboard at $83,998; $64,048 de- 
preciated ; $4,200, junk value. 

Earl Carter, consulting utility engineer, appraised cost to re- 
produce the same equipment with same equipment of present-day 
construction at $81,134; same depreciated, $36,510; condition, 
45 per cent, as against per cent condition of 75 estimated by 
Commission engineers. 

Carter’s estimated cost to replace was $2,864 less than estimate 
by Commission engineers; depreciated, Carter was $27,538 less 
than Commission engineers’ estimate. When experts indulge in 
such wide differences in their estimates, the Commission must 
look to some other source for guidance in determining fair value 
of the property. Again we find value in the facts as to money 
paid and money accepted for the common stock by willing pur- 
chaser and willing seller; in the book cost, amount shown in in- 
vested capital account and valuation for taxing purposes. Of 
course, the amount of bonds and other obligations outstanding 
must be considered in connection with these facts. 

The Commission’s audit, page 11, shows reserve for accrued 
depreciation and an analysis thereof. The balance in this re- 
serve as of December 31, 1926, was $62,795.62. The balance as 
of December 31, 1927 was $67,121.01. The balance as of March 
P.U.R.1928E. 
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31, 1928 was $68,890.40. Renewals and replacements were 
charged to reserve during the period from July 1 to December 
21, 1926, amounting to $3,538.35. Renewals and replacements 
charged to reserve during the year 1927 amounted to $8,133.30. 
Renewals and replacements charged to reserve during the period 
January 1 to March 31, 1928 amounted to $1,734.74. Deprecia- 
tion has been accruing and charged to operating expenses at the 
rate of 5 per cent per annum on the depreciable property and 
plant as at the first of each month as shown in the discussion of 
the basis for depreciation computations, pages 23 and 24 of the 
Commission’s audit. 

[6] It is the opinion of the Commission, in view of the sub- 
stantial reserve for depreciation showing upon the books of the 
company, that a charge of 5 per cent per annum for depreciation 
by this company is excessive and that the evidence, after a con- 
sideration of the various classes of depreciable property, war- 
rants the establishment of a composite rate of 4 per cent per 
annum on the depreciable property and plant, as shown by the 
Commission audit. 

From July 1, 1926, to March 31, 1928 (a period of twenty- 
one months), after deducting all charges made by petitioner 
against depreciation reserve account, a net increase in this re- 
serve amounted to $8,243.52, or an average of $392.50 per 
calendar month for the period. A rate of 4 per cent would have 
provided an excess of $314.50. This sum would have been more 
than reasonable. It is not fair to require patrons to build up any 
excess in this fund above requirements. 

The schedule of rates and charges proposed by petitioner were 
applied by petitioner’s accountant to a regraded service. The 
regrading of the consumers’ data was an estimate by the account- 
ant (of course), such estimate may be accurate or inaccurate— 
which no one can know. The annual revenue shown by this es- 
timate is $5,323 less than the annual revenue shown by the appli- 
cation of the same rates to the consumers’ data, actual under the 
present rates for the calendar year 1927; and $5,608.15 less than 
a similar application to consumers’ data actual for the year end- 
ing March 31, 1928. 

[7] The Commission believes that regrading of service is not 
P.U.R.1928E. 
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justifiable in the absence of testimony by competent witnesses in 
the record as to the experience of similar telephone utilities un- 
_ der circumstances that are similar to the circumstances and con- 
ditions in the cause at bar. 

For example, petitioner’s accountant estimated that 52 busi- 
ness patrons now being served by individual line would dis- 
continue the individual line service at the increased monthly 
service charge proposed and would demand a party-line service 
at a less monthly rate; also that some of the party-line business 
patrons would seek to change from 5-party line to 2-party line, 
at an increased monthly rate, the later being made available to 
patrons of petitioner for the first time in this order. Similarly 
he estimated that 126 patrons of individual line residence service 
would change to 2-party line service and that 99 patrons now 
served by 5-party line residence service would advance to the pro- 
posed 2-party line residence service. 

The number of patrons at time of this inquiry is 2420. The 
difference in revenue by regrading and by applying proposed 
rates to consumers as they now are amounts to $2.20 per year 
for each patron, whether class of service be changed or not. The 
Commission believes this showing is too favorable to the peti- 
tioner, though it does not question the good intent of the ac- 
countant. The speculation is too hazardous for the patron. It 
is a guess at best. It is a substantial argument against increas- 
ing the rates beyond the essential requirements, as shown by the 
record. The petitioner makes no plan to protect the patron 
(against overcharge) in case the imagined regrading does not 
actually occur. 

Mr. Lawrence Carter, certified public accountant, on behalf 
of the company identified an exhibit prepared by him showing 
the rates proposed by the company and the effect of the pro- 
posed rates when applied to the station data set forth in the 
Commission’s audit. 

[8] On cross-examination the salaries of the various officers 
and their duties were brought out in detail and a comparison 
made between the payroll in 1926 and the same month in 1928. 
The testimony showed the payrolls to be fairly comparable as 
that of June, 1928, was slightly lower than that of June, 1926. 
P.U.R.1928E. 
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Certain salaries shown are, in the opinion of the Commission, 
excessive and will not be allowed in their full amount as proper 
operating expenses. 

[9] It was also brought out that the rate case expenses of a 
former cause were included in the amount which petitioner pro- 
poses to amortize over a period of years. The rates herein au- 
thorized are for a future period, the rate case expenses of the 
prior cause are nonrecurring items and they are not proper items 
to be amortized as part of the expense of this cause and will not 
be allowed. 

[10] Petitioner has a switchboard in service that is extremely 
expensive to maintain. It is peculiar in operation as compared 
with other makes of modern switchboards. Cost of maintenance 
is more than five times as much as the maintenance of switch- 
boards that serve adequately more patrons than petitioners serves. 
The excess maintenance is charged to operating expense and 
said excess amounts to not less than $3,500 per year. Annual re- 
quirements are boosted by that amount more than they should 
be. Patrons must pay this excess maintenance in rates before 
return is available to the utility owners on the fair value of their 
property. 

The Commission is convinced that the utility is obligated to 
furnish adequate service at reasonable cost or to pay this excess 
maintenance out of revenues available for return; that the ex- 
cess maintenance charge on account of this switchboard should 
not be allowed as an operating expense; that the annual re- 
auirements of petitioner should be reduced by $3,500 on this ac- 
count, and it will be so ordered. 

Annual requirements for maintenance of this board amounted 
to an average of more than $6,000 per year for the five calendar 
years, 1923 to 1927, inclusive, or to $6.99 per year per line 
equipped to the board. The usual cost for maintenance of other 
types of switchboard in similar telephone operations ranges from 
76 cents to $2.84 per year per line equipped. In the telephone 
fields thus compared the service is ample and adequate. 

The record discloses that this board can be junked, another type 


of board substituted for it without injury to the service and with- 
P.U.R.1928E. 
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out perceptible increase in traffic costs, and that the saving in 
maintenance costs would equal the cost of the new board in a 
period of not more than six years. 

The company by its local manager offered evidence that the 
present free interexchange service was unreasonable and de- 
scribed the traffic difficulties, complaints and discriminatory serv- 
ice conditions arising therefrom. 

The city of Greensburg and the minority stockholders intro. 
duced no affirmative evidence but through counsel cross-examined 
petitioner’s witnesses at considerable length. Representatives 
of the Farm Federation appeared at the morning session but took 
no part in the examination of witnesses and did not attend the 
afternoon session of the hearing. The cross-examination on be- 
half of minority stockholders was concerned chiefly with the prices 
that had been paid for stock and offers to purchase and with mat- 
ters of purely internal corporate policy and did not present any 
matter of which the Commission should take cognizance except 
that the books of the company are being kept at Seymour, Indi- 
ana. There was no complaint against the service rendered by 
the company at any of its exchanges. 

[11] The evidence did not show clearly the amount which 
it is reasonable to presume would be realized annually from the 
establishment of inter-exchange toll rates in lieu of free service 
Lut the net return should be appreciable. A study of the toll 
revenues from long calls during the last three months under re- 
view shows a substantial gain. If this same gain were projected 
on an annual basis approximately $2,000 additional revenues 
would be provided. The rates which the Commission proposes 
to fix and establish in this order, when considered alone, will 
yield approximately seven per cent on the fair value of the prop- 
erty. When the two additional toll earnings and additional earn- 
ings from desk sets are considered the total should make certain 
a 7-per cent return on the fair value of the property. 

The Commission having heard the evidence and being fully 
advised in the premises finds: 

1. That the present rates charged by petitioner are unrea- 
sonable and too low but that the rates proposed by petitioner are 


unreasonable and too high and the Commission will by this or- 
P.U.R.1928E. 
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der fix just and reasonable rates in lieu of those proposed by 
petitioner. 

2. The Commission further finds that officers’ salaries of $450 
per month is excessive and that not to exeeed $300 per month for 
such salaries shall be considered as an operating expense in de- 
termining and fixing the rates which petitioner is permitted to 
charge. 

3. The Commission further finds that rate case expense of a 
previous cause is not a proper item of expense to be amortized in 
the rates provided in this cause and such items will not be al- 
iowed. 

4. The Commission further finds that petitioner shall be al- 
lowed to keep its books and records in such place within the 
state of Indiana as its directors deem best but that none of its 
books of account or records shall at any time be removed from the 
state unless so ordered by the Commission. 

5. The Commission further finds that $5,316.69 is reasonable 
rate case expense in this cause to be amortized over a 4-year 
period. 

6. That the fair value of petitioner’s property at time of this 
investigation is $305,000, including $25,000 for going value, 
$3,500 for cash working capital, and $11,000 for materials and 
supplies. 

7. That cost of maintenance of switchboard now in use is ex- 
cessive as a charge to operating expenses. 

8. That the patrons should not be required to pay as an operat- 
ing expense more than $3 per annum for each line equipped, the 
number of lines now equipped being 900, as shown by calculation 
made by the Commission’s engineering department for the use 
of the Commission in this cause. 

9. That the fair value of utility property should be neither 
the maximum amount obtainable by the cost of reproduction de- 
preciated, nor the minimum amount obtainable by the price paid 
for common stock, ete., but rather a judgment of value after 
thorough consideration of all evidences of value heretobefore 
referred to. 

10. That the large balance in the reserve for accrued deprecia- 


tion in petitioner’s property, together with the amounts used by 
P.U.R.1928E. 
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petitioner to meet depreciation requirements during recent years, 
more than warrant a rate of depreciation of not more than four 
per cent per annum. 

11. That the schedule of rates and charges for service set out 
below will be adequate to meet all proper requirements, and to 
pay a return on the fair value of the property of approximately 
seven per cent per annum. 

Said schedule of rates, when applied to the existing consumers’ 
data, will yield a return of 6%o0 per cent on the fair value, ex- 
clusive of revenues that will accrue from toll charges authorized 
in this order. 

If petiticner’s accountant, Lawrence Carter, is correct in his 
scheme of regrading the service following an increase in the rates, 
then his rates proposed will yield $2,120.50 per year more than 
the above rates will yield, exclusive of revenues from toll charges 
authorized by this order; and said yield will exceed seven per 
cent return by approximately one thousand five hundred dollars, 
again excluding toll revenues authorized herein. 


Harmon, McIntosh, Singleton, Commissioners, concur; Mc- 
Cardle, Commissioner, concurs except in amount allowed for 
depreciation; Ellis, Commissioner, not participating. 





WISCONSIN RAILROAD COMMISSION, 


RE MILWAUKEE ELECTRIC RAILWAY & LIGHT 
COMPANY. 


[R-3482.] 


Return — Percentage allowed — Street railways. 

1. A street railway company upon purchasing another line show- 
ing a return of 1.68, 1.03, and 2.01 per cent for three successive years 
was permitted to increase fares in conformity with its own system, 
which showed returns of 5.07, 4.32, and 4.44 per cent during the same 
period where patrons all over the city would enjoy free inter-transfer 
privileges, p. 17. 

Discrimination — Street railways — Higher rate for return trip. 

2. The fact that a continuation of a transfer agreement between 

two traction lines, one of which has been permitted to increase fares, 
P.U.R.1928E. 
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will result in a passenger going in one direction to pay more than a 
passenger making the return trip, was held not to be unjustifiably dis- 
criminatory in view of the two-way traffic usually on such connection, 
p- 17. 

Rates — Reasonableness — Uniformity not controlling. 

3. A street railway is entitled to an adjustment of its rates where 
it is operating without earning a reasonable return upon the value of 
its properties irrespective of the attitude of a competing company, 
especially where the continuation of a certain fare on a newly acquired 
line would result in discrimination against the rest of its system, p. 
18. 


Service — Street railways — One-man cars. 
4. The use of one-man safety cars on cross-town lines was held to 
be consistent with reasonably adequate and safe service, p. 18. 


[August 10, 1928.] 


AppticaTion of a street railway company upon acquiring a 
new line to increase fares in conformity with the rest of its sys- 
tem, to discontinue certain transfer privileges, and to use one- 
man cars on certain routes; increase allowed, transfer privilege 
ordered to be continued, and one-man car operation authorized. 


By the Commission: By an order dated November 30, 
1927, P.U.R.1928B, 345, and a supplementary order dated 
April 14, 1928, the Railroad Commission of Wisconsin author- 
ized the merging of the Milwaukee Northern Railway Com- 
pany with the Milwaukee Electric Railway & Light Company. 
On December 16, 1927, the Milwaukee Electric Railway & Light 
Company filed with the Commission an application for an order 
to be effective upon the completion of the proposed merger au- 
thorizing the application of the same rates of fare and universal 
transfer privileges on the system formerly operated by the 
Milwaukee Northern Railway Company as now prevail on the 
other lines of the applicant in the city of Milwaukee. The ap- 
plication further requests authority to discontinue the exchange 
of transfers with the Chicago & Milwaukee Electric Railway 
Company and to operate a new through cross-town line by route- 
ing the First avenue branch of its Vliet-Howell avenue line 
westerly from Third street in Milwaukee on State street to 
Sixth street, thence north over the line of the Milwaukee North- 
ern Railway Company to the turning loop at which Milwaukee 


Northern Railway Company’s local service now terminates and 
P.U.R.1928E. 
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returning by the same route and the operation of such cross- 
town line by one-man safety cars upon a maximum headway of 
8.4 minutes during nonrush hours. 

A hearing was held at Milwaukee on July 19, 1928. The 
applicant was represented by James B. Shaw, the Chicago & 
Milwaukee Electric Railway Company by Edgar L. Wood, the 
city of Milwaukee by Assistant City Attorney W. J. Mattison, 
and W. H. Park appearing on his own behalf. 

[1] Testimony was introduced indicating that the applicant 
company on its street railway and auxiliary bus system in Mil- 
waukee during the year 1926 earned a return upon the value of 
its property of 5.07 per cent, and in 1927, 4.32 per cent. Dur- 
ing the first five months of 1928 the return was 4.44 per cent. 
During the same years, the Milwaukee Northern combined in- 
terurban and urban service yielded a return of 4.45 per cent in 
1926; 3.80 per cent in 1927, and for the first five months of 
1928, 3.63 per cent. During the same years the Milwaukee 
Northern city service yielded a return of 1.68 per cent in 
1926; 1.03 per cent in 1927; and for the first five months of 
1928, 2.01 per cent. 

The company proposes, if granted permission to apply its city 
rate schedule to the Milwaukee Northern operation, to give this 
line the benefit of universal transfers to its other city lines which 
has not been hitherto enjoyed. The establishment of the cross- 
town service as proposed will also give patrons of this line direct 
connection on a single fare with the southern portions of the 
city, together with transfer privileges to other lines in that part 
of the city. 

[2] The Milwaukee Northern Railway Company has for 
many years had a transfer arrangement with the Chicago & 
Milwaukee Electric Railway Company which operates urban 
service over a line extending through the southern portion of 
the city. The Chicago & Milwaukee Electric Railway Com- 
pany operates on a 5-cent fare basis and because of this dis- 
crepancy between the proposed fare schedule on the line for- 
merly operated by the Milwaukee Northern Railway Company 
and that of the Chicago & Milwaukee Electric Railway Com- 
pany, the applicant proposed in the original application to dis- 
P.U.R.1928E. 2 
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continue this transfer arrangement. At the hearing, however, 
the two companies indicated their willingness to continue the 
transfer privilege between their respective lines as it has for- 
merly existed. To so continue the arrangement would mean that 
a person traveling from a point on the old Milwaukee Northern 
system to a point on the Chicago & Milwaukee Electric system 
would pay a higher rate than a passenger making the same trip 
from south to north. It was pointed out, however, that since 
city travel is largely two-way travel,—in other words, that a 
passenger going in one direction usually returns over the same 
route,—there would be no unreasonable discrimination between 
patrons of the two lines. It was urged by witnesses that the 
proposed arrangement would be discriminatory, but the testi- 
mony fails to disclose any conditions which would result in 
unjustifiable discrimination. 

[3] Some objection was made to the proposed increase in 
fares on the Milwaukee Northern system, on the ground that 
that company had continued operation at a low rate of fare for 
many years and that the Chicago & Milwaukee Electric Railway 
has also so operated on a 5-cent fare and proposes to continue to 
do so. However, the statistics offered clearly indicate that the 
city system of the Milwaukee Northern has been operated in the 
past without earning a reasonable return upon the value of the 
property used and useful for the public, and under such cir- 
cumstances the applicant is entitled to an adjustment of its 
rates, irrespective of the attitude of a competing company. 
Moreover in view of the fact that the Milwaukee Northern sys- 
tem is now to be operated as an integral part of the applicant’s 
system, it would result in unjustifiable discrimination for it to 
operate this line at a different rate of fare than that applicable 
to its other city lines similarly situated. 

[4] The testimony does not disclose any situation on the 
proposed cross-town line which would impair the rendering of 
reasonably adequate and safe service thereon by the use of one- 
man safety cars, as proposed, and the Commission is satisfied 
from its previous investigations of the operation of such equip- 
ment that the use of one-man safety cars on the proposed line 


is consistent with reasonably adequate and safe service. 
P.U.R.1928E. -" 
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The Commission finds that the existing rate schedule on the 
applicant’s system is reasonable as applied to the system of the 
Milwaukee Northern Railway Company upon the completion of 
the merger of that system with the applicant’s property, and 
that the establishment of universal transfer privileges between 
said Milwaukee Northern line and the other lines of the appli- 
cant is in the public interest; further that the continuance of 
the transfer privilege between the said line of the Milwaukee 
Northern Railway Company and the urban system of the Chi- 
cago & Milwaukee Electric Railway Company, as proposed at 
the hearing, is in the public interest; and that the operation of 
a new through cross-town line as proposed and the use of one- 
man safety cars thereon is consistent with reasonably adequate 
and safe service. 





NEW YORK DEPARTMENT OF PUBLIC SERVICE, STATE DIVI- 
SION, PUBLIC SERVICE COMMISSION, 


RE CONSOLIDATED GAS COMPANY OF NEW YORK. 
[Case No. 4991.] 


Consolidation, merger, and sale — Reasons for approving — Gas and 
electric. 

1. The consolidation of a gas and electric company operating in a 
large metropolitan area was approved upon proof that the resulting 
unified management, policies and practices would enable future financ- 
ing to be more advantageous to all parties as well as to keep pace with 
city growth, produce great economics in location of generating sta- 
tions, as well as capital expenditures and operating expenses, besides 
reducing rates and eliminating current rate differentials, p. 23. 

Consolidation, merger, and sale — Duties of Commission — Benefit 
of public. 

2. It was the attitude of the Commission in determining an appli- 
cation for a consolidation of public utilities that the application 
should be rejected unless it was affirmatively shown to be in the public 
interest of the consumers, p. 35. 

Consolidation — Conditions — Elimination of competition. 

3. It is not necessary to write into a consolidation plan as a con- 
dition to its approval, any equivalent for the competition which is 
thereby eliminated, in view of the continuing regulation which will pro- 
tect the people from the inertia of a monopoly, p. 36. 

P.U.R.1928E. 
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Rates — Reasonableness — Comparisons — Necessary factors, 

4. Lighting rates of one city cannot be determined per se by a com- 
parison with the rates of another city unless all the factors affecting 
the costs of doing business such as local ordinances, topography, prices 
of supplies, and labor rates are the same, p. 36. 


Consolidation — Size no objection — Hydro power domination, 

5. The contention that the hugh proportions of a proposed merger 
will permit domination in the state resulting in the exploitation of 
water power cannot be considered where the petition is not concerned 
with the use of the state’s water power, p. 36. 


Consolidation — Calculation of alleged economies unnecessary. 

6. It is unnecessary for consolidating companies to compute in ad- 
vance the exact amount of rate reduction to be expected from economies 
resulting from the proposed coalition where some saving will unques- 
tionably be effected, p. 38. 


Consolidation — Not a rate proceeding. 
7. Consolidation proceedings cannot be transformed into a rate case 
merely because of a marked increase in the market value of the securi- 
ties involved, p. 38. 


Rates — Reduction as part of consolidation proceedings. 

8. An ex parte and immediate reduction in domestic lighting rates 
as part of a proposed consolidation program between a gas and an elec- 
tric company was disapproved in view of the necessity in such event 
of draiping reserves, reducing dividends, the inadequate period upon 
which rate observations were based, as well as the resulting discrimina- 
tion to power users, p. 39. 


Security issues — Market value — Consolidation exchange. 
9. The use of exhibits based upon market quotations as tests of 
the value of stock to be exchanged in a consolidation program between 
a gas and an electric company or of the value of assets thereby repre- 
sented was held to be an inadequate basis in view of the foreign fac- 
tors such as stability, money cost, rate of return, and hope of enhance- 
ment which are reflected in such quotations, p. 41. 


Security issues — Purchasing company — Amount. 

10. Where the capital stock of one utility is purchased by another, 
any securities issued by the purchasing corporation should be substan- 
tially on the same basis that controlled the issue sought to be acquired, 
p- 43. 


Commissions — Concurrence to end tie vote. 

11. One half of the voting members of the Commission finally con- 
curred in the approval by the other half of a proposed utility consoli- 
dation where the likely absence for illness of the deciding Commissioner 
would tie up much capital to the injury of innocent stockholders if 
the matter were held open in deference to the wishes of the state’s gov- 
ernor that certain parties, whose evidence could not affect the result, 
be given additional opportunity to be heard, p. 44. 

P.U.R.1928E. 
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Rates — Experimental observation — Electricity. 
Statement that it is rarely advisable to form an opinion of a util- 
ity’s financial condition or possibilities on the results of a period less 
than one year, p. 39. 


Procedure — Public hearing — Germane testimony. 
Statement that the term “public hearing” does not mean that all 
persons, whether or not they have anything germane to offer, are en- 
titled to be heard at length in a proceeding, p. 44. 


{August 9, 1928.] 


(Commissioners VAN NAMEE and LUNN concur in the result.) 


Petition of a gas company operating in the metropolitan area 
of New York city to consolidate with an electric company also 
operating in such area through the purchase of all outstanding 
capital stock of the latter; approved. 

Appearances: Shearman & Sterling, New York city (by John 
A. Garver, and P. F. W. Ruther), appearing for the petitioner ; 
George P. Nicholson, Corporation Counsel (by Judson Hyatt, 
Assistant Corporation Counsel), city of New York; Hays, Hirsh- 
field & Wolf, New York city (by Morris L. Ernst), appearing 
for the Public Committee on Power, state of New York; Peters 
& Peters, New York city (by Mr. Jeffe), representing commer- 
cial and wholesale users; D. M. Carr, appearing for the Electric 
Club of Brooklyn, Inc., Brooklyn. 


By the Commission: Hearings in this case were held at the 
New York office of the Commission July 18 and 25, 1928. At 
the first hearing there were present Chairman Prendergast, 
Commissioners Pooley and Van Namee; and at the second hear- 
ing Chairman Prendergast and Commissioner Van Namee. 

The Consolidated Gas Company of New York proposes to ac- 
quire the outstanding common capital stock of the Brooklyn 
Edison Company by giving in exchange for each of the 900,000 
shares of the stock of that company, having a par value of $100, 
two shares of its new common stock without par value and one 
share of its $5 cumulative preferred capital stock without par 
value. 

The petition sets forth, among others, the following statements: 

“The basis of the proposed exchanges of stock is the result of 


much careful study, and it is believed to be fair to the stockhold- 
P.U.R.1928E. 
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ers of both companies. In reaching a definite conclusion, there 
was taken into consideration the book values of the respective 
shares, their market values, the earning power per share of 
each company, the present value of their respective properties, 
and the prospective operating advantages of each. An earnest 
effort has been made to make this exchange of stock on an abso- 
lutely just and equitable basis.” 

“The Brooklyn Edison Company’s operations are carried on 
throughout the county of Kings. It adjoins the territory sup- 
plied by the New York & Queens Electric Light & Power Com- 
pany, in excess of 90 per cent of whose stock is owned by the 
petitioner. Your petitioner also owns all of the capital stock 
of the New York Edison Company, which in turn owns sub- 
stantially all of the capital stock of the United Electric Light 
& Power Company. Both of the last named corporations carry 
on their operations in the boroughs of Manhattan and Bronx. 
Petitioner also owns all of the capital stock of the Bronx Gas 
& Electric Company, which carries on its operations in that 
portion of Bronx county, formerly comprising the old town of 
Westchester. Petitioner also owns all of the capital stock of 
the Westchester Lighting Company, which operates in the county 
of Westchester, and certain portions of Bronx county. The fa- 
cilities owned by these various corporations are closely con- 
nected ; and it is highly desirable that a closer connection should 
be made with the Brooklyn Edison Company, so that no part of 
the city of New York will at any time be without electrical 
energy as the result of accident or other contingency. 


“As the city expands and additional generating plants and 
stations are required, such additional facilities can be located so 
as to serve the needs of all companies at a minimum cost. Du- 
plication of plants will thus be avoided and the most efficient 
plants can be utilized to their full capacity, while unification 
of service will necessarily result in economies that will redound 
to the benefit of the public. Greater uniformity will be possible 
in the establishment of rates if the Brooklyn Edison Company is 
brought under a central control, and purchase of materials and 
supplies can be made under more favorable conditions.” 


There was filed and admitted as Exhibit No. 2, a certified 
P.U.R.1928E. 
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copy of resolutions unanimously adopted at a special meeting 
of the stockholders of the Consolidated Gas Company of New 
York, on July 16, 1928, under which the company was au- 
thorized to acquire, subject to the authorization of this Com- 
mission, all or any part, but not less than seventy per cent of 
the outstanding capital stock of the Brooklyn Edison Company, 
Inc., and it was stated by counsel for the petitioner that at such 
stockholder’s meeting there was represented more than seventy- 
six per cent of the entire capital stock of the company. 

The record also shows that 810,000 shares of the 900,000 
shares of common capital stock of the Brooklyn Edison Com- 
pany outstanding have been deposited with a committee of three 
authorized to receive the deposits of the capital stock of the 
company, and that the president of the Brooklyn Edison Com- 
pany had promises to deposit from stockholders who are absent 
from the city and who have their stocks in safety deposit vaults, 
to the extent of approximately 50,000 shares of the remaining 
90,000 shares. The committee is continuing its solicitation of 
the balance of the outstanding stock and is receiving favorable 
replies. 

The petitioner called four witnesses, Mr. George B. Cortelyou, 
president of the Consolidated Gas Company of New York, Mr. 
Matthew S. Sloan, president of the Brooklyn Edison Company, 
Ine., Mr. Nicholas F. Brady, president of the New York 
Edison Company and the United Electric Light & Power Com- 
pany, and a member of the board of directors and executive 
committee of the Brooklyn Edison Company, and Mr. F. H. 
Nickerson, chief statistician and assistant secretary of the Con- 
solidated Gas Company of New York. 

The testimony is in general as follows: 

[1] The development in the public utility field, as in other 
industries, has been toward the consolidation of corporations 
into larger single units because of the opportunity afforded for 
more satisfactory operation and increased service. It is essen- 
tial to giving the city of New York the highest grade of service 
that unified management should be adopted, carrying with it 
uniform policies and practices in operation. Such unified man- 


agement will enable future financing in conformity with the 
P.U.R.1928E. 
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great growth of the city of New York. Under such manage- 
ment provision can better be made for the construction of prop- 
erty located and highly efficient generating stations and distribu- 
tion systems so that different localities may be supplied with elec- 
tricity by the shortest routes. Routes for the distribution systems 
should be planned in conjunction with other city improvements. 
It should be the purpose of such unified management to secure 
the necessary duct space in the new subway systems connecting 
the borough of Manhattan with the boroughs of Brooklyn and 
Queens, in order to avoid the necessity of continually working in 
the streets of the city to the great disadvantage of traffic and 
the general discomfort of the public, and the great extra expense 
to the companies. The drift of population has almost tended 
to destroy the effect of borough lines, as in the cases of Brooklyn 
and Queens. These two boroughs are served by different electri- 
cal companies, whose distribution lines meet at the borough 
line, but do not cross. Therefore, these two companies are 
serving what is practically identical territory, the effect being 
to unnecessarily increase capital investment and maintenance 
expenses. 

The president of the Brooklyn Edison Company stated that 
in his opinion practically all of the residents in the borough of 
Queens could be more economically and satisfactorily served 
from the stations of his company, and all operations in connec- 
tion with such service could be more efficiently and satisfactorily 
conducted by one organization. A great deal of the electrical 
load required for the downtown district in Manhattan borough, 
below the Brooklyn bridge, could be more efficiently supplied 
from the power plants of the Brooklyn Edison Company because 
of their location than from the plants of the New York Edison 
and United Electric Light & Power Companies. He also stated 
that about two years ago, the Brooklyn Edison Company pur- 
chased for approximately $800,000, a tract of land on Butter- 
milk channel in the borough of Brooklyn. This particular prop- 
erty is admirably located for an electrical plant because of an 
abundance of clear, clean, deep water, a requirement which is 
vitally necessary for the operation of a modern and efficient 


power station. 
P.U.R.1928E. 
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The property is also outside the congested districts of Brook- 
lyn, but convenient to the labor market, and the coal ports. A 
plant so located could be utilized for the benefit of consumers in 
the borough of Manhattan where property is very valuable, where 
construction is necessarily constricted. The Brooklyn Edison 
Company has a tie line at the present time in the 14th street 
subway, which connects the boroughs of Brooklyn and Man- 
hattan, and is capable of carrying approximately thirty thousand 
kilowatts, but this connection is only used in cases of emergency 
and breakdowns and is not in general use for the advantage of 
the consuming public. If the electrical companies in the Con- 
solidated Gas Company’s system and the Brooklyn Edison Com- 
pany are brought under common management, the efficient power 
plants of the last mentioned company can furnish electricity to 
Manhattan, Queens, Bronx, and Westchester. 

Another advantage to a common control of all these proper- 
ties is that in the development of the city, stations can be located 
at the most advantageous points for the use of the entire city, 
the interconnection of these various power stations making possi- 
ble a considerable saving in power house maintenance. Com- 
mon control would also produce economies in administration, 
financing, engineering, construction, and purchasing and would 
have a tendency to provide a more uniform rate for service 
throughout the entire city. The Brooklyn Edison Company has 
made reductions in rates during the last five years which has 
saved its customers in Brooklyn approximately $8,000,000. 
With unification there should be a saving of $3,000,000 annu- 
ally in operating expenses. 

The president of the Consolidated Gas Company of New York 
testified that great economies in operation and corresponding 
advantages to the public had been secured by common ownership 
and control of the gas companies which are part of the Con- 
solidated System. As an instance, he cited the generating plant 
at Astoria, Long Island, which site was selected on account of its 
remoteness from the residential section of the city, and from 
which gas is sent across the East river and made available for 


the other gas companies of the system. By reason of trunk line 
P.U.R.1928E. 
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connections there is insured an unfailing supply of a uniform 
quality of gas materially reducing the cost to the consumer. 

The new plant at Honts Point is one of the largest and most 
efficient plants in existence. Gas produced there is now made 
available to the other companies in the system and also for serv- 
ice in Westchester county, resulting in the disuse of several of 
the small plants of the Westchester Lighting Company during 
the summer months, enabling them to be put into more efficient 
operating condition for the winter months. 

In the location of additional generating stations for the New 
York Edison Company, the demands upon that company are con- 
sidered in connection with the demands on all the electrical 
companies. As the New York Edison Company and the United 
Electric Light & Power Company represent practically a single 
interest, their requirements are considered together when plan- 
ning additional facilities. This is also true of the New York 
& Queens Electric Light & Power Company, which obtains its 
current largely from the United Electric Light & Power Com- 
pany, increasing the operating efficiency of the plant of the lat- 
ter company and rendering unnecessary large capital expendi- 
tures by the Queens Company. The new generating plant of 
the New York Edison Company on Fast 114th street can sup- 
ply current to the other electrical companies, including the 
Brooklyn Edison Company. 

The constant growth of the city renders necessary increased 
electrical facilities and this service can be supplied more econom- 
ically if the Brooklyn Edison Company were operated as part 
of a general electrical system for the entire city, as all other 
electrical companies in the city have been acquired by the Con- 
solidated Gas Company, the acquisition of the Brooklyn Edison 
Company may be considered a final step in a central control of 
the electric supply of the city. 

The gas and electrical companies in the Consolidated System 
are required to prepare annual budgets, which are carefully 
examined by a general budget committee resulting in a con- 
solidated budget for all companies. 

Economies have been made in the operation of the gas and 


electrical companies in the Consolidated System in connection 
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with their financial requirements. The subsidiaries, if acting 
alone, could have secured the necessary capital only at much 
greater cost. The Consolidated Company has advanced the 
necessary capital and in most instances has taken capital stock in 
payment. The Consolidated Gas Company has been able to 
finance large capital expenditures on terms far more advantageous 
than the individual companies could have secured. The same 
principle will apply, though not in such marked degree, in 
the case of the Brooklyn Edison Company. 

There have been savings in the operation of the gas and 
electrical companies through centralized purchase of materials 
and supplies, especially in the case of coal and oil. The present 
purchasing power of the Consolidated Gas Company would 
be further enhanced if the requirements of the Brooklyn Edi- 
son Company were also to be taken into consideration. 

By issuing two shares of its common stock and one share of 
$5 preferred stock for each share of the Brooklyn Edison Com- 
pany’s stock, the Consolidated Gas Company of New York 
will be receiving full value for its stock. The basis of this ex- 
change was unanimously recommended by the board of directors 
of the Consolidated Gas Company after the fullest consideration 
of the details of the subject. 

It has been the policy of the Consolidated Gas Company 
to reduce rates as rapidly as is consistent with its duty to its 
stockholders. Within the past few years voluntary reductions 
have been made by the New York & Queens Electric Light & 
Power Company, the Bronx Gas & Electric Company and the 
Westchester Lighting Company, representing savings in the past 
and for the future of millions of dollars. 

Mr. Nicholas F. Brady stated that he and his father’s estate 
are substantial stockholders in the Consolidated Gas Company 
of New York and in the Brooklyn Edison Company. He is 
unconditionally in favor of the proposed exchange of stock as 
he considers the exchange would be in the interests of the public 
on account of the savings that can be made, both in operation 
and in investments. In respect to investments, savings can be 
made, as it will not be necessary to carry so much reserve equip- 


ment in the generating and power stations as would be necessary 
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if the companies were separate entities. The size of generating 
units have increased materially and the companies are now 
adding units of over 200,000 kilowatt capacity. The largest 
unit in the Brooklyn Edison Company is about 70,000 kilowatts ; 
and it is contemplated to install a unit of 110,000 kilowatts. 
The largest unit in the East River station at 14th street of the 
New York Edison Company is over 200,000 kilowatts. This 
represents an investment of $100 per kilowatt or twenty millions 
of dollars. In the case of separated companies, each company 
has to maintain a reserve equal to its highest single generating 
unit. If a unification of the companies should be effected, this 
reserve could be reduced from 100,000 to 200,000 kilowatts, a 
capital saving of twenty million dollars. This would seem an 
operating saving of at least 10 per cent of that amount, taking 
into consideration interest, taxes, insurance, ete. Such a saving 
would be reasonably sure under central control. Through a con- 
solidation of the companies concerned in this petition, very great 
opportunity would be afforded to run the most efficient stations 
a greater number of hours and improve their load factor. Such 
economies would be substantial, but it is not possible to make an 
offhand estimate of them. Further savings would be possible 
through the joint use of facilities such as coal storage yards, which 
are now required by all companies. . 

In Me. Sloan’s testimony he stated: 

“Experience in operating public utilities all over the country 
has taught public utility executives that in the interest of con- 
tinuous service to the public it is advisable and desirable to carry 
as reserve capacity, a unit equivalent to the largest unit exist- 
ing on the system of the particular company supplying the 
service. 

“In Brooklyn, we are now installing a unit of 110,000 kilowatt 
capacity. 

“When that unit is installed, and if we continue to operate as 
a separate company, it will be necessary for the Brooklyn Edison 
Company to carry as reserve capacity, in one or more units, the 
equivalent of 110,000 kilowatts. 


“Tf that 110,000 kilowatt unit fails in service, either on the 
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steam end, or on the electrical end, we must have 110,000 kilo- 
watts of capacity in reserve to take its place. 

“The largest unit being installed or now in operation with the 
New York Edison Company, is approximately 160,000 kilowatts. 

“The largest unit installed by the United Company, which is 
also a subsidiary of the Consolidated Gas Company, is 110,000 
kilowatts I think, so that if you take the sum of all of the three 
maximum units installed in the three companies, it is the equiva- 
lent of approximately 400,000 kilowatts.” 

“Tf you take the aggregate of all these units and operate them 
as separate companies, it would be necessary to carry approxi- 
mately 430,000 kilowatts of reserve capacity. 

“Tf the systems are unified, and put under common control, 
the reserve capacity then necessary will be equivalent to only the 
largest unit on the entire system, which would be 210,000 kilo- 
watts, to cover the failure of the largest unit of the New 
York Edison Company, which has or will have within six months, 
the largest unit on the system. 

“So that you can avoid the installation of 200,000 kilowatts 
in capacity and that is calculated at $100 per kilowatt which is 
a very low charge per kilowatt of installation capacity. 

“In some cases it runs as high as $117 or $120 a kilowatt, 
but taking $100 as a quick and ready figure for calculation, we 
will have a saving in capital investment on the entire system of 
approximately $20,000,000. 

“That $20,000,000 capitalized at 15 per cent, including insur- 
ance, taxes, renewals, replacement reserves, and contingencies, 
give us a maximum saving of $3,000,000. 

“There would be decided advantages by connecting the various 
power plants together by tie lines, thereby permitting the com- 
panies to operate the most efficient units on the entire system as 
the base load units. 

“As an instance, when the Brooklyn Edison Company com- 
pleted the installation of the first three units in its Hudson 
avenue station, they were carrying 25 per cent of the gross kilo- 
watt hour load of the Brooklyn Edison Company in 1924. 

“Since 1924 we have by changes on our system, by the installa- 


tion of frequency changers, and interconnecting devices between 
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these various stations, we have been able to increase the carrying 
capacity on the Hudson avenue station to take care of 75 per 
cent of the total of the load of the Brooklyn Edison Company, 
and in doing that we can actually point out in the records, 
or from our records, a saving in the cost of operation of $2,143,- 
000. 

“That the same condition can be applied to the unification of 
all the other plants, by putting the load on the most efficient 
units on the entire system.” 

In amplifying Mr. Brady’s testimony regarding centralized 
coal-storage, Mr. Sloan said: 

“The Brooklyn Edison Company has coal-storage facilities at 
Rossville on the Kill-von-Kull, close to the coal ports, where all 
coal is brought in, and if this consolidation is approved and made 
effective, there is no reason I can see why the Rossville yard of 
the Brooklyn Edison Company, close to the coal-storage ports 
can not be used for the common and joint use of all the companies 
using coal on the system of the Consolidated electric companies.” 

Summarized, the foregoing testimony is as follows: 

(1) That the tendency in the public utility business is toward 
consolidation of companies and larger financing and operating 
units. 

(2) That such consolidations carry with them unified man- 
agement and uniform policies and practices. 

(3) That the bringing together of the Consolidated Gas Com- 
pany of New York and the Brooklyn Edison Company will en- 
able future financing to keep pace with the growth of the city 
of New York. 

(4) That unified control will tend to better and more econom- 
ical service in that generating stations may be located with a 
view to extending service over larger areas. 

(5) That unified control, as far as the physical development 
of the business is concerned, would correlate with better city 
planning. 

(6) That under unified control economies in capital expendi- 
tures and operating expenses would be certain. 

(7) That necessary capital financing could be done on terms 


more advantageous to the public and the company. 
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(8) That enlarged purchasing facilities consequent upon uni- 
fied control would tend to reduction in expenses. 

(9) That unified control would obviate the rate differentials, 
that now exist in the electric services rendered in Brooklyn and 
Queens boroughs. 

(10) That unified control would tend to reduce rates to con- 
sumers. 

The above items 1 to 5, inclusive, state for the most part cer- 
tain obvious facts or suggestions. It is undoubtedly true that 
the tendency of present day industrialism is towards consolida- 
tion, and quite axiomatic such consolidations carry with them 
unified management as well as uniform policies and practices, 
and also that a combination of the Consolidated Gas Company 
of New York and the Brooklyn Edison Company will insure 
more economical financing. It follows that such financing can 
be used to promote a development of the electric industry in 
New York city in accordance with the growth of this great mu- 
nicipality. The arguments used in the testimony concerning 
the placing of generating stations need no elaboration nor con- 
firmation, and it is quite as true that as part of a better city 
planning, one controlling company will be a more serviceable 
agency for co-operation than would a number of unrelated con- 
cerns. 

Unified control rightly administered must, unquestionably, 
make for economies in capital expenditures and operating ex- 
penses, the treatment of the latter being, to a great extent, in- 
fluenced by the well-known advantages of extended purchasing 
possibilities, as compared with restricted buying. It is claimed 
by the petitioner that the necessary capital financing could be 
done on terms more advantageous to the public and the company, 
and as an evidence of this, Mr. Cortelyou explained how these 
advantages had been obtained in the present operations of his 
company. However, he very properly qualified his statement by 
saying that “the same principle will apply, though not in such 
marked degree, in the case of the acquisition of the Brooklyn 
Edison Company by the Consolidated Company.” It is a fact 
that the credit of the Brooklyn Edison Company is very high 


and, at the same time, it is safe to conclude that a combination 
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of two concerns of high credit, could not fail to put such a com- 
bination of interests in even a stronger position than either in- 
dividually might be in respect to their command of necessary 
credit. 

In the testimony attention was called to the somewhat anoma- 
lous condition that now prevails in respect to services being 
rendered to the people of Brooklyn and Queens. On the bound- 
ary line between these boroughs are thickly congested centers 
of population. The result is that people on what is one side of 
a street are paying the rate of the Brooklyn Edison Company, 
7 cents, and those on the opposite side are paying the rate of 
the New York & Queens Electric Light & Power Company, which 
is 8 cents. The Commission has been called upon during the 
past year to deal with this situation, which has, to some extent, 
been relieved by the reductions made in March, 1927, and July, 
1928, by the New York & Queens Electric Light & Power 
Company, whose general consumer’s rate has been reduced during 
that time from 9 cents to 8 cents. A co-ordination of these dif- 
ferent interests, governed by correct principles of unified control, 
should undoubtedly lead, within a reasonable time, to an equali- 
zation of rates in these territories. 

The testimony of the principals of the two companies concerned 
in the transaction covered by this petition, clearly indicates that 
it is their belief that unified control would tend to reduce rates 
to consumers. There is naturally inquiry as to how this will 
be brought about. The economies which have been set forth all 
point strongly in the direction of such a reduction. 

The Commission is justified in taking notice of the fact that 
the Brooklyn Edison Company has made reductions in rates 
during the past five years which total some $8,000,000. The New 
York & Queens Electric Light & Power Company has made re- 
ductions since 1924, which computed to July 1, 1929, being one 
year from its last reduction, represent savings to consumers of 
$3,500,000. The Westchester Lighting Company has made re- 
ductions since March 1, 1926, which, computed to June 1, 1929, 
one year from the date when its last reduction went into effect, 
represent savings of $1,250,000. The Bronx Gas & Electric 


Company has, since June 1, 1927, made reductions which, com- 
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puted to June 1, 1929, one year from the effective date of its 
last reduction, represent savings of $325,000. These savings to 
consumers represent a total of approximately $13,000,000, and 
all these reductions have been the result of negotiations between 
the Public Service Commission and the companies, the reduced 
schedules having been placed in force voluntarily without any 
of the delays attendant upon rate cases, or a dollar of expense 
to either the state or the company, which means the consumers. 

It will be noticed that in this list of companies in the present 
Consolidated System which have made reductions, the New 
York Edison Company and the United Electric Light & Power 
Company, one of the largest electrical combinations in the coun- 
try, there have been no reductions. 

The public should be reminded that five years ago the city of 
New York brought a rate proceeding before the Publie Service 
Commission against the New York Edison Company. It is esti- 
mated that $5,000,000 have been spent by that company in mak- 
ing an inventory and appraisal of its property. Being required 
by law to bear the burden of proof, it concluded its case before 
the Commission in February, 1927. But since that time the city 
of New York, though repeatedly urged by the Commission to 
present its case, has failed to do so. This might be regarded as 
an illustration of the efficacy of intelligent regulation as shown 
by the reductions made by the Brooklyn Edison Company, the 
Westchester Lighting Company, the New York & Queens Elec- 
trie Light & Power Company, and the Bronx Gas & Electric 
Company, as compared with the great delays incident to the 
prosecution of complaints as in the case of the New York Edison 
Company. 

It is a fair conclusion from the Commission’s own records, of 
which it is justified in taking notice, that reductions in rates can 
and will be accomplished where it is made plain that such reduc- 
tions are possible. 

With a view to testing the beneficial effects of unified control 
of the interests concerned in this petition, all the companies con- 
cerned will be directed to file with this Commission monthly 


statements of their revenues and expenses, and in the event of a 
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merger of these companies, the merged company will be required 
to do likewise. 

Certain organizations and individuals appeared at the first 
hearing, but were advised that the Commission did not consider 
them proper parties to the case. This decision was made by a 
majority of the entire membership of the Commission which was 
sitting at that time. These organizations and individuals were 
informed that they could file briefs which would be considered. 
The parties referred to are as follows: 

The Peoples Civie League of Brooklyn, represented by Hon. 
John F. Hylan, former mayor of the city of New York, who 
stated that he was present as an observer and at the second hear- 
ing informed the Commission (page 132 Min.) that he was in 
favor of the petition. 

The Electric Club of Brooklyn, an organization of electrical 
contractors and builders, which forwarded to the Commission a 
resolution setting forth certain difficulties it had experienced in 
dealing with the Brooklyn Edison Company, and that the people 
of Brooklyn were entitled to and should enjoy a reasonable elec- 
trie range rate. Also that in the judgment of this organization, 
the aecquirement of the stock of the Brooklyn Edison Company 
by the Consolidated Gas Company will be inimical to the grant- 
ing of an electric range rate at an early date, or at any date, 
while a combination of these companies exists. This resolution 
was spread in full upon the record. (Pages 25, 26, and 27 
Min.) This organization has furnished no brief in the case. 

Messrs. Peters & Peters, represented by Mr. E. F. Jeffe, ap- 
peared as the representative of over a thousand wholesale and 
commercial customers of the Brooklyn Edison Company and ex- 
pressed its support of the petition. No brief has been filed by 
this firm. 

The Public Committee on Power in the state of New York, 
represented by Mr. Morris L. Ernst as counsel, has filed a gen- 
eral and supplemental brief. The Commission has considered 
these documents with the following result. The following eleven 


points are quoted from the brief filed by Mr. Ernst: 
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Point I 


This case concerns one of the most important applications 
ever presented to the Public Service Commission in this state 
and must, therefore, be viewed with full appreciation of its 
broad social significance. 

The brief concedes that the mere size of the merging entities 
should not be deemed a deterrent to the Commission’s approval 
but that such approval should only be given if it is found that 
the proposal is a move for the benefit of the public and that the 
inhabitants of the territory affected are assured definite and 
substantial benefits. We believe that such substantial benefits 
have been shown and that they justify the approval of the peti- 


tion. 
Point II 


The prime duty of the Commission is to protect the public, 
and to safeguard the consumers of the necessities of life—to wit 
—light, heat, and power. 

The brief urges the rights and interests of consumers as op- 
posed to those of the stockholders while admitting that “there 
is a duty on the Commission to safeguard the interests of the 
stockholders.” We think it is manifest that the advantages of 
this proposal to consumers are clearly discernible and certainly 
the weight of the testimony bears heavily in that direction. Tak- 
ing the interests of stockholders on one side and consumers on 
the other, we are satisfied that the consumers will be the largest 
beneficiaries. 


Point IIL 


[2] The duty of the Commission is to reject the application 
unless it is affirmatively in the public interest of the consumers. 

This has been the attitude of the Commission, although a re- 
cent judicial decision in the Maryland case cited in the brief 
was to the effect that the application should not be denied unless 
it was against the public interest. Without respect to this how- 
ever, this Commission makes the public interest the test in every 


case, and there is nothing inconsistent in the cases cited in the 
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brief under this point with the Commission’s determination in 
this case and an approval of the present petition. 


Point IV 


[3] The merger should be denied unless adequate equivalents 
for the elimination of competition can be permanently written 
into the plan. 

The petition is here opposed on the ground that it will destroy 
such competition as now exists because of the business practices 
of Consolidated group and the Brooklyn Edison Company. 
There is not, nor can there be, any actual competition. Further, 
the very purpose of the Public Service Commission Law is to 
substitute regulation for competition. Nor ‘are the dangers of 
lax management foreseen by the author of the brief, of a real 
or potent character. The experience of the past in respect to 
the petitioner is sufficient ground for the rejection of this idea. 
Regulation has in the past, and will in the future, protect the 
people from the inertia of a monopoly and the evils of competi- 
tion. 


Point V 


[4] The lighting rates of greater New York are out of line 
with the average rates of the country and the proposed merger 
must be examined with that fact in mind. 

It may be stated as a fact that the lighting rates of one city 
cannot be determined per se by a comparison with the rates of 
other cities. That idea has been so often introduced in rate 
cases, only to be rejected, that it does not justify discussion. It 
is useless to make comparisdns unless all the elements that enter 
into the problem are of a comparable nature. Local ordinances, 
topography, prices of supplies, labor rates, are all facts that 
affect costs, and unless the costs of doing business are the same, 
comparisons are futile. Time and again this same argument 
has been used in regard to New York city’s gas rates with results 
that should afford no encouragement to its protagonists. 


Point VI 


[5] The merged company will so dominate the state of New 
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York in this field of power that the Commission should well 
guard against those inherent vices of monopoly which continue 
to thrive despite control by Commission. 

The gist of this point is in the last paragraph of the discus- 
sion under this head. It says: 

“But above all, such complete domination of this market and 
such overwhelming concentration of the resources of this entire 
state deserve close scrutiny if we are at all concerned with the 
greatest public problem of our times—the use of the state’s water 
power.” 

The answer is, that the question of “the use of the state’s water 
power” is not concerned in this petition. The brief maintains 
that a combination of the Consolidated Gas Company of New 
York and the Brooklyn Edison Company will represent a control 
of 37 per cent of all the utility power in the state, and 49 per 
cent of all the utility power from steam plants, but it neglects 
to say that this control must serve 52 per cent of the population 
of the state. 


Point VII 


Before granting the application the Commission should deter- 
mine the extent to which this merger may prejudice the future 
development of the state’s water power on the St. Lawrence. 

Nothing can prejudice the future development of the state’s 
water power on the St. Lawrence but the failure of the state 
itself to pursue a broad and comprehensive policy towards this 
great problem. We are not prepared to follow the ideas set forth 
in the brief on this point. We say with confidence that if the 
power of the St. Lawrence is translated into service and the 
service can be rendered to the lighting companies in greater New 
York, at a less cost than they can produce their own power, no 
combination of selfish interests will prevail to prevent the pur- 
chase of that power at a lesser cost. 


Point VIII 
If you find that this merger is part of a combination of power 


development along the Northern Atlantic Coast the merger 


should be denied unless all of the interests of the public are 
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fully protected against the loss of sovereignty resulting there- 
from. 

The evidence is directly to the contrary that this proposal is 
part of a combination of power development along the Northern 
Atlantic coast, or a coalition of the interests mentioned in the 
brief. 

Point IX 


[6] The application is only defensible on the theory that the 
merger will result in operating savings and to the extent that 
there are such savings they should be computed in advance as 
far as possible and immediately guaranteed to the public. The 
company will not accept the consumer’s premises in payment of 
bills—why should we accept its promises of reductions? 

We believe that the granting of this petition will result in 
unquestioned savings as the testimony indicates and it will be 
the duty of the Commission to determine what these savings 
may be, and order reductions in rates accordingly. 


Point X 


[7] The increase of over $300,000,000 in the market value 
of the securities involved in this merger convert this application 
into a rate case of the most glaring and patent sort. 

This is not a rate case and it cannot be transformed into one 
simply by the use of assertive language as is here attempted. 
The Commission has no control over market quotations and is 
in no way responsible for them. The idea that the stocks of 
these companies have risen to very high figures because rates 
are excessive, as the brief alleges, is disproved by the fact that 
the Brooklyn Edison Company stock has been at its highest after 
two successive reductions in rates. Rates are not based upon 
the amount of the stock issued by a corporation. But under 
the law solely upon a reasonable return upon the value of the 
property of the company used or useful in the public service. 


Point XI 


Until the Commission has examined into the reasonableness 
of the basis of the exchange of securities as outlined in the ap- 


plication, and the extent to which such capitalization has a pos- 
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sible bearing on present and future rates, the application must 
be denied. 

We have examined, and with the greatest care, into the reason- 
ableness of the basis of exchange of securities set forth in this 
petition and we are satisfied it has no bearing on future rates. 

The city of New York in its brief has raised four questions. 


I. 


The propriety of the purchase price set upon the Brooklyn 
Edison stock. 
II. 


Advantages to the public to be realized through consolidation. 
III. 

Possible disadvantages to the public. 
IV. 

Reduction in rates as a part of the consolidation program. 


We do not think it necessary to comment upon questions I, IT, 
and III, as they are covered in other portions of this memor- 
randum. 

[8] With respect to number IV, it is urged by the city that 
as a precedent to or part of the approval of this petition, there 
should be a reduction in rates from 7 cents to 5 cents of the 
Brooklyn Edison Company, and in behalf of this demand the 
city cites certain figures, being principally comparisons of differ- 
ent items of the balance sheets of the Brooklyn Edison Company 
as of December 31, 1927 and June 30, 1928. 

Attention should be called to the fact that in the first para- 
graph on page 19 of the city’s brief it is stated that the com- 
pany’s miscellaneous reserve has been increased from $1,455,706 
to $2,212,518, or an increase of $756,812. The increase in the 
miscellaneous reserve was $91,126, instead of $756,812. 

It is rarely advisable to form an opinion of an utility’s finan- 
cial condition or possibilities on the results of a period less than 
one year. In this particular case the city seeks to establish its 


demand for a reduction in rates on the basis of the results of 
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a half year. We must call the city’s attention to the fact that 
in the first half of the year an electrical utility in New York 
city does its most profitable share of a year’s business. Conse- 
quently, unless there be given due consideration to the results 
for the last half of the year, which are never as satisfactory, the 
effects of estimates or calculations are very apt to be distorted. 

The engineers of the Commission have made an estimate based 
upon the business of the entire year 1927, if the general consum- 
ers rate had been 5 cents per kilowatt hour (rate demanded by 
the city) instead of 7 cents per kilowatt hour (the existing rate). 
This estimate shows there would have been a decrease in revenue 
for the year 1927 of $6,500,000. Examination of the annual 
report of the Brooklyn Edison Company for the year 1927 shows 
that it increased its reserves during that period to the amount 
of $4,215,000. 

Is it necessary to do anything more than call attention to that 
fact in order to show that any such reduction as the city sug- 
gests would have had the effect of suspending all accruals for 
reserves, but also would have made it necessary to draw upon 
reserves which accumulated in the past, and to reduce the divi- 
dend which the company has been paying? It should also be 
considered that any ex parte reduction in the rate as called for 
by the city would not be done without discrimination against 
the consumers of power whose interests as consumers must, un- 
der the spirit of the Public Service Commission Law, be given 
the same consideration as the interests of all other consumers. 

It is manifest that the calculations submitted by the city offer 
no justification for such an immediate reduction as it demands. 

The city has requested that there be incorporated in any order 
issued in this case a provision to the effect that its participation 
in the hearings in this proceeding shall in no wise affect an ap- 
peal now pending in the appellate division of the supreme court 
for the first department, and which involves the franchises un- 
derlying the use by the Brooklyn Edison Company of the streets 
and highways of the borough of Brooklyn, nor shall its participa- 
tion in this proceeding and the approval of the petition herein 
tend to affect or validate the franchises of the Brooklyn Edison 


Company to use the streets and highways in the borough of 
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Brooklyn, nor estop the city of New York from pursuing its 
appeal to final determination. A provision of this character will 
be inserted in the order to be entered upon this decision. 

As before stated, the Consolidated Gas Company proposes to 
acquire the 900,000 shares of the outstanding common stock of 
the Brooklyn Edison Company by giving in exchange for each 
share acquired two shares of its new common stock and one share 
of its $5 cumulative preferred stock, both without par value. 
This proposed exchange was approved by the stockholders of the 
Consolidated Company at a special meeting called for that pur- 
pose, and at the same meeting the stockholders of the company 
authorized the increase of its common stock from 4,320,000 
shares to 12,000,000 shares and directed that all previously au- 
thorized and outstanding shares of common stock be changed in- 
to twice the number of shares of the same class by issuing to 
each holder of common stock one additional share for each share 
registered in his name so that the two shares of common stock, 
without par value, proposed to be given on this exchange, are 
equivalent to one share of common stock of the company now 
outstanding. 

[9] In support of the basis of this exchange the company 
introduced three exhibits: 

Exhibit No. 3 is a comparison of values on the basis of weekly 
exchange quotations for the months of May and June, and up 
to the 7th day of July, 1928. This exhibit shows the high and 
low quotations of Consolidated Company’s common and preferred 
stocks and Brooklyn Edison stock, and concludes with a com- 
puted average on July 7th of 2537% for the combined Consoli- 
dated stocks as against 2494 for Brooklyn Edison stock. 

Exhibit No. 4 is a comparison between the combined values 
of one share each of no par common and preferred stock of the 
Consolidated Company and one share of Brooklyn Edison Com- 
pany stock based upon the average rates realized per share from 
sales of Consolidated Company stock as authorized by the Pub- 
lic Service Commission, and upon earnings for the year 1927. 
The outstanding capital stock of the Consolidated Company con- 
sists of 4,320,000 shares of no par value common stock and 


1,200,000 shares of $5 preferred stock, of which 2,000,000 shares 
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of common stock were issued and outstanding prior to the enact- 
ment of the Public Service Commission Law. The Consolidated 
Company realized from sales of its common stock authorized by 
the Commission, $57.84 per share and for its preferred stock 
$91 per share, or a total of $148.84 for one share each of com- 
mon and preferred. The earnings of the company for 1927 
were $11.37 per share which is equivalent to a return of 7.64 
per cent on $148.84. The earnings of the Brooklyn Edison Com- 
pany for the same year were $11.15 per share, which is equiv- 
alent to a 7.64 per cent on $145.94. 

Exhibit No. 5 is a computation based upon 1927 earnings of 
the Brooklyn Edison Company, assuming that company to have 
a capital structure comparable with that of the Consolidated 
Company. The surplus earnings of the Consolidated Company 
for 1927 were equivalent to 4.59 times its preferred dividend 
requirements. Upon this basis, the surplus earnings of the 
Brooklyn Edison Company, at the same ratio, would support 
437,315 shares of $5 preferred stock and 1,230,955 shares of 
common stock of no par value, and if this were the capital struc- 
ture of the Brooklyn Edison Company, each stockholder would 
be entitled for each share of his present stock .486 share of pre- 
ferred stock and 1.334 of common stock, which at market quota- 
tions for Consolidated stock, on July 7th, would amount to 
$252.06 as compared with market quotation for Brooklyn Edison 
stock on the same day of $248. The combined average market 
quotation on Consolidated common and preferred stock on that 
day was $253.31. 

Whatever may be said as to the fairness of the foregoing com- 
parisons or tests of value as a basis for the exchange of stocks 
as between stockholders of the respective companies, we are of 
the opinion that such tests afford no adequate basis for arriving 
at the value of the stocks in question or of the assets represented 
by such stocks. 

These exhibits are founded, to a greater or less extent, on 
stock exchange quotations of various dates, which tend merely 
to show what value the investing public puts upon this stock. 
Market value is, of course, based upon various considerations, 


including stability, cost of money, rate of return, and hope of 
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future enhancement, but does not necessarily reflect investment 
costs. 

[10] Under the law a gas or electrical corporation may issue 
its capital stock only when necessary for the acquisition of prop- 
erty, the construction or improvement of its system, ete. In this 
case the property proposed to be acquired is the capital stock 
of another utility, and is not physical property to be used in 
operation. The intent of the law, however, is to restrict securi- 
ties that may be issued by utilities to actual investment in prop- 
erty, and where the capital stock of one utility is purchased by 
another utility corporation, as in this case, we are of the opinion 
that any securities issued by the purchasing corporation should 
be substantially on the same basis that controlled the issue of 
securities sought to be acquired, and upon this application we 
have decided to limit capital expenditures of the Consolidated 
Company to the book value of the shares of capital stock of the 
Brooklyn Edison Company it may acquire. 

The order to be entered upon this decision will provide that 
nothing in this decision or in said order will be offered or re- 
ceived in evidence in any proceeding, action or matter hereafter 
involving the value of the assets of the corporations involved in 
this proceeding, or the rates, charges or service of said corpora- 
tions, or either of them, or their successors. 

Chairman Prendergast, Commissioner Pooley and Commis- 
sioner Van Namee concurring, Commissioner Van Namee with 
memorandum; Commissioner Lunn concurring in the result, 
with memorandum. 


Van Namee, Commissioner: I was present at both hearings 
in this case where Mr. Morris L. Ernst, attorney for the Public 
Committee on Power in New York state, argued at length in 
relation to his right to participate in the proceedings. His state- 
ments and comments occupy 14 per cent of the entire record. 
He was not curtailed or hindered in his argument and was per- 
mitted to ask questions of several of the witnesses and to address 
inquiries to the Commission which were transmitted by the sit- 
ting Commissioner to the witnesses. I concurred with Chairman 


Prendergast and Commissioner Pooley in the ruling made at 
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the first hearing that the Public Committee on Power in New 
York state was not a proper party to the proceeding and was 
not entitled to present witnesses, nor to examine or cross-examine 
the witnesses presented by the applicants. 

At the first hearing, a brief consisting of 54 printed pages was 
offered by Mr. Ernst and later received in the case. Mr. Ernst 
was told that the Commission would consider the statements 
made therein in its decision of the case. 

At.the second hearing, July 25th, I concurred with Chairman 
Prendergast in sustaining our ruling at the first hearing. We 
again allowed Mr. Ernst to argue his views at length. Later, 
Mr. Ernst filed a supplementary brief consisting of six type- 
written pages which was received and has been made a part of 
the proceedings. I have never felt that the Public Committee 
on Power was a proper party to this proceeding. Though sin- 
cerely believing in the fullest public discussion of matters of 
this kind, or indeed any questions before the Commission, I 
realize that certain rules must be adhered to and that the term 
“public hearing” does not mean that all persons, whether or not 
they have anything germane to offer, are entitled to be heard at 
length in a proceeding. 

The hearings before the Public Service Commission are of a 
quasijudicial nature and legal rights are involved. In this re- 
spect they differ wholly from hearings before legislative com- 
mittees or hearings on legislative bills before the Governor of 
the state. I believed at the close of the second hearing that Mr. 
Ernst had been allowed to present his case at great length and 
that with the filing of the original brief of 54 pages and the 
supplemental brief of six pages he had been given all the hear- 
ing to which he was entitled. 

[11] Subsequently, Governor Smith telegraphed to the Com- 
mission requesting that “individuals or organizations be given 
an opportunity to be heard for or against the question of merging 
electric light and gas companies now pending before your Com- 
mission.” Though holding the views I have already expressed 
as to the completeness and reasonableness of the hearing already 
accorded to Mr. Ernst, I felt that I should defer to the Gov- 


ernor’s request. I, therefore, prepared and offered a resolution 
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to reopen the case. In this resolution I moved “that the hear- 
ings in this matter be reopended in order that any person or per- 
sons who felt that they have further information relating to this 
matter be heard.” This is quite distinct from reopening the 
ease and allowing Mr. Ernst’s client to appear as a party in 
interest. The vote on my resolution was a tie. The only way 
this tie can be broken is for Commissioner Brewster, the fifth 
member of the Commission to appear and take part in the pro- 
ceedings. Commissioner Brewster at the present time is suffer- 
ing from a serious injury to his eye and is confined to his bed 
in Syracuse. There is no prospect of his being able to sit in 
a hearing or consider these matters and write opinions before 
the middle of September. For this reason, consideration of this 
matter with him cannot be had before the early part of October. 
The owners of over 800,000 shares of stock of the Brooklyn 
Edison Company, having a market value today of over $200,- 
000,000, have deposited their stock with certain trustees pend- 
ing the action of the Commission in this matter. This places 
the owners of such stock in a position where they are, to an 
extent, deprived of that freedom of action they might desire to 
exercise. To suspend such an important matter and to reach 
no decision for a period of two or three months, seems to me an 
unfair and unjust position to take, especially as the public is 
being prevented from enjoying the advantages which should 
come from this proposal. The result of the tie vote’on the mo- 
tion to allow Mr. Ernst to argue before the Commission is that 
the hearings are closed and the only action possible is to proceed 
to a disposition of the application. 

I have carefully examined the briefs submitted by Mr. Ernst 
and the city of New York, the latter appearing in the case as 
a party in interest, and having the privilege of examining the 
witnesses presented by the applicant and of presenting its own 
witnesses, and I can find in them no sufficient reason for a de- 
nial of the application. The reasons for this conclusion are set 
forth in full in the memorandum of the Commission. In my 
heart and conscience, I believe that the granting of this applica- 


tion will be of great benefit to the people of the city of New 
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York and that almost immediately its beneticial results will be 
apparent. 

Feeling as I do, I believe it is my duty to vote for the grant- 
ing of the application and I, therefore, concur in the memoran- 
dum of the Commission submitted herewith. 


Lunn, Commissioner: The record reveals that the public 
committee on power of the state of New York, represented by 
Mr. Morris Ernst, was not allowed to be heard in opposition. 
Surely it is destructive of the very processes of utility regulation 
when the right of the public to be heard is not sacredly safe- 
guarded. In the instant case this was not done. Furthermore, 
the Commission on. July 31st by a tie vote refused to reopen 
the case at the request of the Governor of the state, whose only 
recommendation was that any person or organization desiring 
to be heard for or against petitioner should have the opportunity. 
Denial of the right to be heard is a blow at the very foundation 
of public utility regulation, and I must register my unqualified 
protest against the decision of the majority of my colleagues 
taken at the hearing July 18th; also by protest against the action 
of Chairman Prendergast in rendering a decision at the hearing 
July 25th with only a minority present. 

To deny any citizen, however great he may be or however 
humble, the right to be heard for or against any proceeding be- 
fore the Commission, is completely to nullify the purpose for 
which the Public Service Commission was established. In order 
that the scope of its activities might not be cireumvented by 
technicalities, the Commission law provides that at any hearing 
the Commissioners are not bound by the technical rules of evi- 
dence. The purpose of this provision is that the fullest and com 
pletest possible hearing on any given case might be had and 
that the Commission might be free to receive testimony, even 
though at times there might be a question as to its materiality. 
If the law is not sufficiently clear at present it should be amend 
ed so that no Commissioner or majority of a Commission would 
have it in their power to refuse any interested citizen the right 


to be heard. To guarantee the right of the public to be heard 
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is not only in the public interest, but it is in the interest of every 
public utility. 

The instant proceeding has been closed. I have tried to per- 
suade my colleagues to reopen the case; they refuse to reopen. 
I could register my protest by a vote of disapproval of the peti- 
tion, but that would in my opinion be unjust both to stockholders 
of these two companies and the two million consumers, and for 
no purpose except to give evidence of’ sincere disagreement with 
the method pursued by my fellow members of the Commission. 

A careful study of the case and the reading of the briefs filed 
by the contestants, convinces me that the facts clearly reveal 
that approval of the petition is decidedly in the public interest. 
Lower rates to consumers can and will be obtained by this con- 
solidation. It is in the public interest that the petition be ap- 
proved and for that reason I concur. 





INDIANA PUBLIC SERVICE COMMISSION, 


RE PETERSBURG WATER COMPANY, 
[No. 9384.] 


Security issues — Municipal plant — Dummy corporation, 
An application by a water company controlled by a municipal cor- 
poration to issue bonds as a private corporation was refused approval 
in view of the probability of the validity of such bonds being questioned. 


{August 8, 1928.) 


Appuication of a water company controlled and owned by a 
town to issue securities; application denied. 
Appearances : Ss. M. Krieg, Ely & Corn, Merle N. A. Walker, 


for the petitioner; Carl M. Gray, for respondents, 


Ellis, Commissioner: On Maw 25, 1028, the Petersburg 
Water Company filed with the Public Service Commission of 
Indiena ite petition for authority to issue 695,000 in bonds 
Said petition, omitting caption and signatures, ie as follows 


“The undersigned, the Petersburg Waterworks Company of 
rt ieee 












48 INDIANA PUBLIC SERVICE COMMISSION, 





Petersburg, Indiana, a corporation, authorized by its articles of 
incorporation to operate a publie utility, to-wit:—a waterworks 
plant and system in the town of Petersburg, Indiana, hereby 
petitions your honorable body to permit it to cause to be issued 
$85,000 in first mortgage bonds of such corporation payable in 
twenty years bearing interest at the rate of not to exceed five 
per cent per annum, payable semi-annually, secured by a first 
mortgage upon the real and personal assets of the corporation 
including the income from all leases, rentals, and service charges 
after deducting expenses of operating such corporation and sub- 
ject further to the terms and conditions of such first mortgage. 

“That in support of such application and petition your peti- 
tioner represents and shows that it was incorporated under the 
laws of the state of Indiana on the 30th day of March, 1901, 
with a capital stock consisting of 100 shares of common stock 
of the par value of $100 each: that at the time of its incorpora- 
tion it caused to be issued such stock and that all of such stock 
is fully paid up and for the purpose of constructing the original 
plant said corporation caused to be issued its bonds in the amount 
of $36,000. 

“That all of such bonds except $5,000 have been fully paid by 
this applicant. 

“That additional improvements have been made out of income 
during the period of the last twenty-seven years largely increas- 
ing the assets of said corporation. 

“That in 1927 the town of Petersburg had a population of 
approximately thirty-three hundred inhabitants. 

“That its present water supply is entirely inadequate to sup- 
ply said population and to furnish adequate fire protection to 
the city of Petersburg and its inhabitants. 

“That this petitioner has caused a survey to be made by com- 
petent engineers, Jeup & Moore of the city of Indianapolis, and 
that such appraisers and consulting engineers have fixed the 
estimated value of the present plant and water system owned by 
this applicant at the sum of $115,549; that said sum is the fair 
value and the reasonable estimated .value of the property now 
owned by the applicant all of which has been fully paid for 


except the aforesaid balance due on the first issue of bonds of 
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$5,000 which is due and payable serially in 1928, 1929, and 
1930. 

“That in order to provide the additional equipment filtration, 
reservoirs, power plants, pumping equipment, treatment equip- 
ment required to produce an adequate water supply for said city 
to meet the approval of the State Board of Health it will be 
necessary to borrow the sum of $85,000, evidence such loan by 
the issuance of $85,000 of first mortgage bonds of this applicant 
payable in the following maturities: 

“Two thousand dollars for each year for the years 1929 to 
1949, inclusive, and $45,000 of such bonds in 1950. 

“That said funds to be produced from the sale of such secu- 
rities shall be used exclusively for the redemption. 

“First, for the redemption of the outstanding bonds of $5,000. 

“Second, for the payment of the cost of construction of the 
new plant at the estimated cost of construction of $75,000 in- 
cluding $5,000 for engineering expense and supervision. 

“That the applicant further represents in support of this peti- 
tion that the said securities are to be sold for cash and applied 
exclusively to the betterments and new construction and the 
redemption of outstanding bonds as hereinbefore set out. 

“That in order to produce funds sufficient to redeem and pay 
the interest and bonds according to the terms, should the same 
be authorized by the Public Service Commission, it is proposed 
that the corporation and applicant shall enter into a lease con- 
tract with the city of Petersburg by which the entire plant owned 
by this applicant as improved and completed by the investment 
of the proceeds of this issuance of bonds shall be leased to such 
city at and for the fixed net rental of $7,000, which is a sum 
sufficient to pay the interest on said issue of bonds together with 
the annual redemptions as they mature. 

“Said lease shall further provide that the city shall operate 
the plant at its own expense. 

“The applicant further states in support of his petition that 
this plant has been in continuous operation since its incorpora- 
tion and that as a part of this petition it now presents a state- 
ment of the present assets and liabilities which is for the pur- 


pose of convenience marked Exhibit “A.” 
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“That it presents further a detailed statement of the proposed 
improvements to be installed and paid for from this bond issue 
illustrating in substantial detail the equipment and improve- 
ments proposed which are more particularly set out and attached 
hereto and identified as Exhibit “B.” ; 

“That for the further information of your Commission the 
applicant represents that the present approximate water con- 
sumption of the city of Petersburg is approximately 150,000,000 
gallons per annum and that by the proposed improvement an 
adequate supply of pure water will be furnished to such inhab- 
itants. 

“That an order has been heretofore issued by the secretary 
of the State Board of Health requiring the city of Petersburg to 
promptly take such steps as are necessary to produce for the 
inhabitants of said city an adequate, portable supply of water. 

“Wherefore, your petition prays the Public Service Commis- 
sion for authority to cause to be issued not to exceed $85,000 
of 5 per cent first mortgage bonds of the applicant maturing and 
redeemable as set forth in the petition at a rate of interest not to 
exceed 5 per cent and for other proper instructions herein. 

Petersburg Water Company 
By Geo. W. Deffendall (Signed) 
Its President. 


Attest: 
Granville V. James (Signed) 
Its Secretary 
State of Indiana ] 
County of Marion { - 

Personally appeared before me a Notary Public, George W. 
Deffendall, the president of the Petersburg Water Company, 
and Granville V. James, as secretary and treasurer of said com- 
pany, who being duly sworn on oath says that the matters and 
things set forth in the foregoing petition for authority to issue 
bonds is true and that he makes this affidavit for and on behalf 
of the petitioner the Petersburg Water Company. 

Geo. W. Deffendall 
Granville V. James 
P.U.R.1928E. 
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Subscribed and sworn to before me this 14th day of May, 1928. 
Frank C. Graninger (Signed) 
Notary Public 
My commission expires 
June 15, 1929” 

This matter was set for hearing at the Petersburg Court 
House, July 17, 1928, and legal notice of the time and place 
of said hearing was given by the Commission. 

There was evidence submitted at the hearing concerning all 
the matters involved in this cause, but the Commission in this 
order will discuss the evidence and call attention to the facts in 
connection with the position of the respondents, that the Peters- 
burg water plant is, in fact and in law, a municipal plant and 
not the property of the Petersburg Water Company, a private 
corporation. 

The evidence shows that the Petersburg Water Company was 
incorporated in 1901 and that the town of Petersburg became 
the owner of all the common stock of said company. The com- 
pany issued certain bonds, nearly all of which have been retired 
at this time. It is further shown that over the period of years 
between 1901 and 1928 there has been very little, if any, activ- 
ity on the part of the Petersburg Water Company; that its 
powers and duties became intermingled with those of the town 
of Petersburg and were taken over by the town of Petersburg. 

For example, the funds belonging to the water plant were 
carried by the treasurer of the town of Petersburg upon the 
books of the town of Petersburg as a water fund and only this 
year have said funds been transferred to a separate account in a 
bank in the name of the Petersburg Water Company. It is 
further shown that the Petersburg Water Company has not 
filed annual reports with the secretary of state as required by 
law. 

In 1928, faced with the necessity of making repairs to the 
property and installing a purification plant on account of an 
order of the State Board of Health, it is shown that the officials 
of the town of Petersburg have sought to revive as a private 
corporation the Petersburg Water Company for the purpose of 
P.U.R.1928E. 
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issuing bonds to cover the proposed expenditures in connection 
with the improvement of the plant. 

In this connection the Commission will call attention to the 
following facts: 

1. In 1907 the town of Petersburg applied to the Pike circuit 
court for an order restraining the county treasurer from collect- 
ing taxes upon the real estate of the Petersburg Water Com- 
pany. In its complaint, the town of Petersburg made the fol- 
lowing allegations: “That said real estate has been wrongfully 
and unlawfully assessed and placed upon the tax duplicate of 
said county during the years 1905 and 1906. That taxes to the 
amount of $————— are now charged, levied, and assessed 
against said real estate and remain and are upon the tax dupli- 
cate of said county in the hands of said treasurer and said au- 
ditor. That said real estate is assessed and appears on said 
duplicate in the name of the Petersburg Water Company, but 
that the plaintiff is the owner of and is in full possession and 
control of said real estate, and is the owner of and in full pos- 
session and control of all the property, both real and personal, 
of the Petersburg Water Company.” 

The court, after having heard the evidence, entered the follow- 
ing decree in this case: “It is, therefore, considered and adjudged 
by the court that the plaintiff is the owner of the above described 
real estate and that said real estate is exempt from taxation, 
and that the assessment now appearing upon the tax duplicate 
of said county is hereby cancelled and held for nought, and taxes 
to the amount of $219.31 is cancelled, and the treasurer of said 
county is hereby perpetually enjoined from collecting the same, 
and the Board of Commissioners of said county and said auditor 
are hereby ordered and authorized to settle with said treasurer 
in conformity with this decree, and the title of the plaintiff in 
and to said real estate is hereby quieted and the lien for said 
taxes declared null and void and of no force and effect what- 
ever, and the auditor and treasurer of said county are hereby 
perpetually enjoined and restrained from placing said real estate 
upon the tax duplicates of said county and from levying and 
assessing any taxes whatever against said real estate, all of which 
P.U.R.1928E. 
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is considered and adjudged by the court as against all of the 
defendants at the cost of the plaintiff.” 

2. On August 15, 1921, the board of trustees of the town of 
Petersburg filed with the Public Service Commission a petition 
in Cause No. 6167, asking for authority to issue $7,500 of the 
bonds of the Petersburg Water Company. After hearing, the 
Commission, on December 8, 1921, entered its order in this 
cause, authorizing the Petersburg Water Company to issue 
$7,500 of its bonds for the purpose of making extensions and 
betterments to its water plant and system. 

On November 21, 1921, the town of Petersburg filed with the 
Commission its petition to modify the order entered in Cause No. 
6167, said petition is as follows: 

“State of Indiana 
“Public Service Commission of Indiana 
“In the Matter of the Petition of] 
the Town of Petersburg for + No. 6167 
Authority to Issue $7,500 of Bonds. | 
Approved September 8, 1921. 
“Petition to Modify Order. 

“The petitioner, the town of Petersburg, respectfully requests 
the Commission to modify its order of September 8, 1921, in the 
following particulars and for the following reasons, to-wit: 

“That said order be modified to read as follows: 

“The clause in said order beginning, ‘It is apparent, therefore, 
ete.’ and in the paragraphs following, be modified to read as 
follows: 

“Tt is apparent, therefore, that the town of Petersburg is the 
owner of the water works system and the Commission will con- 
sider the bonds issued to improve the same as the bonds of the 
town of Petersburg. 

“The Commission being fully advised is of the opinion and 
so finds that the improvements and extensions are reasonable 
and necessary, and that the amounts required for such improve- 


ment and extensions are reasonable, and that the town of Peters- 
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burg should be authorized to issue and sell $7,500 of its 6 per 
cent bonds, as prayed. 

“And it is, therefore, ordered by the Public Service Com- 
mission of the state of Indiana, that the town of Petersburg be, 
and it is authorized to issue and sell not less than par $7,500 
par value of its 6 per cent bonds in denominations of $500 
each, maturing as desired, the proceeds on the sale of which are 
to be used for the purpose of making extensions and betterments 
to its water plant and system as above set out, and for no other 
purpose. 

“And that said order as modified be made retroactive and 
effective as of September 8, 1921. 

“That the town of Petersburg is the owner of the Petersburg 
Water Company, and the water works system, and that in law 
the Petersburg Water Company is merely a ‘dummy’ corpora- 
tion. 

“That the facts presented at the hearing and set out in the 
order, show that the town of Petersburg is the owner of its 
water works system and that the authorization should be that 
the town of Petersburg issue its bonds for the betterment of said 
plant. 

“Wherefore the petitioner prays that the order of the Com- 
mission of September 8, 1921, be modified as above set forth 
and that said order be retroactive and effective as of said date, 
and for this we will ever pray. 

“Respectfully submitted, 

“THE TOWN OF PETERSBURG 

“BY RUFUS CALVIN (Signed) 
“President 
“Subscribed and sworn to before me this 19th day of November, 

1921. 

“W. D. CURLL, (Signed) 

“Notary Public 
“My commission expires December 23, 1922.” 

Accompanying the petition for modification of the order was 


a letter from William D. Curll, attorney, who represented the 
P.U.R.1928E. 
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town of Petersburg in the proceedings. The Commission, taking 
judicial notice of its own records, will call attention to this letter 
now in the files of the Commission, as follows: 

“In Re your order No. 6167 of September 8, 1921. On 
petition of the town of Petersburg for authority to issue $7,500 
of Bonds. 

“T am herewith enclosing a petition in duplicate for a mod- 
ification of your order of said date. It is clear under the law 
that the town of Petersburg is the owner of the water works 
system, as you will find from an examination of the case of the 
Eddy Valve Co. v. Crown Point, 166 Ind. 613, 76 N. E. 536. 
The plant at Crown Point was constructed and taken over by 
Crown Point under the same conditions as the plant at Peters- 
burg was secured. This case holds that the mortgage indebted- 
ness assumed by Crown Point is a debt of the town. 

“Therefore, since the town is the owner of the plant and the 
mortgage debt against the property of the company, at least an 
indirect debt of the town, the town should be authorized to issue 
its bonds for the improvement of the system. The name, the 
Petersburg Water Company is merely carried along by the town 
for the purpose of keeping the funds from the sale of the water 
separate from its other funds. It is impossible for the town to 
negotiate and sell the bonds of the water company for the reason 
that it has no officers. It would be unreasonable to believe that 
under the circumstances the town will not pay off the encum- 
brance and thus allow the mortgage to be foreclosed and the 
property sold thereunder, thereby depriving the town and its 
inhabitants of the use and benefit of the water plant. 

“Therefore, since it is the property of the town, the town 
should be authorized to raise funds to improve its property. 

“T felt at the time the order was made that the Commission 
was in error in not authorizing the town to issue the bonds, and 
the attorneys who examined the transcript, have refused to ap- 
prove the issue, unless the bonds are made the direct obligation 


of the town, as in law they should be. 
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“Therefore, I trust the Commission will not hesitate to make 

the modification proposed in ‘the petition. 

“Very truly yours, 

“W. D. CURLL (Signed) 

WDC/IC “Town Attorney. 
“P. S. May we ask the Commission to act on this petition as 
soon as possible. 

“Very truly yours, 

“Tao 

Following the filing of the petition for modification of the 
original order in Cause No. 6167, the Commission in supple- 
mental order approved December 2, 1921, modified said original 
order so as to authorize the town of Petersburg to issue $7,500 
of bonds instead of the Petersburg Water Company. 

3. Under the law all public utilities are required to file annual 
reports with the Public Service Commission of Indiana. On 
February 25, 1928, a report of the “city of Petersburg” 
Class C water utility covering the year ended December 31, 
1927, was filed with the Commission. This report is signed 
and attested by George W. Deffendall, Mayor, and Granville 
V. James, Clerk-Treasurer. On page 2 of said report, line 1 is 
Municipal.”” (The word 


for a 





the following: Private or municipal 
underscored was filled in a blank space in the report by the 
officers of the town of Petersburg preparing the same. ) 
Page 2, lines 29, 30, 31, and 32 are as follows: 
“List of Officers 


Official Title Name P. O. Address 
29 President None 
30 Vice-President " 
31 Secretary " 
32 Treasurer Granville V. James Petersburg, Indiana.” 


The Commission calls attention to the fact that the record in 
the cause shows that Granville V. James is the clerk-treasurer 
of the town of Petersburg. 

The Commission is of the opinion that the town of Petersburg 
is bound by its own acts in regard to this water company. The 


town went to the courts alleging that the real estate and all the 
P.U.R.1928E. 
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property of the water plant belonged to the town and the court 
so held in regard to the real estate, exempting it from taxation. 
The town petitioned the Public Service Commission to modify 
an order authorizing the Petersburg Water Company to issue 
bonds so as to make such bonds the obligation of the town of 
Petersburg, and the Commission so modified the order. The 
town, in making annual reports to this Commission, declares 
that the water plant is in fact a municipal plant. 

There seems to be no dispute and the Commission is of the 
opinion that some steps must be taken to provide improvements 
at the water plant in Petersburg in order to meet the require- 
ments of the State Board of Health. 

This Commission desires to do all in its power to bring about 
the installation of necessary improvements at the earliest pos- 
sible date. In view of the evidence in this cause and in view 
of all of the facts before this Commission, it can not, however, 
authorize the issuance of bonds by the Petersburg Water Com- 
pany as a private corporation for this purpose. It is the opinion 
of the Commission that any such authorization would immediate- 
lv be followed by the raising of question concerning the legality 
of such bonds as was done in 1921. 

This Commission will permit the filing of an amended peti- 
tion in this cause or such other action as the proper officials may 
determine upon after consideration of the order made at this 
time. In view of the findings made above, the Commission does 
not deem it necessary to discuss any other phases of this case. 


Singleton, McCardle, Harmon, McIntosh, Commissioners, con- 
cur. 





UTAH PUBLIC UTILITIES COMMISSION, 


LOGAN CITY 
v. 
UTAH POWER & LIGHT COMPANY 
[Case No. 984.] 


Monopoly and competition — Rate cutting — Competitive municipal 
plant. 
An electric utility was given permission to reduce its rates as low 
P.U.R.1928E. 
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as those charged by a municipal utility operating in the same city in 
order to cope with competitive rate cutting by the latter, pending a 
determination and a motion for rehearing by the supreme court of the 
state of a decision holding that the Commission had no authority to 
regulate the rates of a municipal plant. 


[August 4, 1928.] ‘ 


Perition by private electric utility for authority to reduce 
rates; granted. 

Appearance: George R. Corey, Attorney, of Salt Lake City, 
Utah, for Utah Power & Light Company. 


Supplemental Report and Order. 


By the Commission: On the 30th day of July, 1928, the 
Utah Power & Light Company, the defendant in the above-en- 
titled matter, filed herein its petition for modification of the 
Commission’s order made and entered on the 23rd day of De- 
cember, 1927, P.U.R.1928B, 410, requiring the defendant to 
serve its customers using electrical energy in Logan City, Utah, 
at the rates prescribed in said order. 

The matter came on regularly for hearing before the Com. 
mission, after due notice given, at’ its office in Salt Lake City, 
Utah, August 3, 1928. Logan City entered its appearance with 
respect to the petition applied for by the Utah Power & Light 
Company and stated that Logan City had no objection to the ap- 
plication nor to the granting of the temporary order sought for 
by the defendant. 

It appearing that on the 23rd day of December, 1927, supra, 
the Commission ordered that on and after the 1st day of March, 
1928, both the complainant, Logan City, a municipal corpora- 
tion, and the defendant, the Utah Power & Light Company, a 
corporation, should proceed to serve their respective patrons at 
Logan City with electrical energy at certain rates set forth and 
prescribed in said order; and that thereafter Logan City filed 
with the supreme court of Utah its application for a writ to re- 
view the Commission’s order, and that on January 29, 1928, the 
supreme court issued a writ of certiorari to the Commission ; that 
thereafter, on the 27th day of June, 1928, the said court entered 


its decision in said case, holding, “that the order of the Commis- 
P.U.R.1928E. 
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gion is annulled and vacated in so far as it fixed the rate or 
charge required to be made and charged by Logan City and set 
aside the contracts entered into by it with its customers and con- 
sumers of electrical energy ;” that thereafter, within the time 
allowed by the law, and the rules of the court, to-wit: on the 12th 
day of July, 1928, the defendant, Utah Power & Light Company, 
filed with the clerk of the supreme court its application for a 
rehearing, which said application is still pending and undecided 
by said court. 

And it further appearing that the complainant, Logan City, 
is now charging and will continue to charge for electrical service 
rendered its patrons and consumers within Logan City, rates oth- 
er and lower than those prescribed by the order of this Commis- 
sion, and is soliciting business from the consumers of the de- 
fendant, Utah Power & Light Company, at other and lower rates 
than prescribed in the order of the Commission, to the injury 
and damage of the defendant, Utah Power & Light Company, 
and that said Logan City proposes to continue said rates other 
than those prescribed by the Public Utilities Commission, not- 
withstanding said application for rehearing before the said court 
has not been heard nor disposed of, the result of which would be 
that the defendant, Utah Power & Light Company, would be 
deprived of patronage unless permitted to serve at the same 
rates as are now being accorded electrical consumers in Logan 
City by Logan City. 

Now, therefore, by reason of the premises, it is hereby ordered, 
that, pending the final decision of the supreme court of the state 
of Utah on said application for rehearing, the Utah Power & 
Light Company be, and it is hereby, permitted to serve its cus- 
tomers taking electrical service in Logan City at the same rates 
as are now or may be charged by Logan City to its customers 
using electrical energy. 

Ordered further, that this order shall be effective as of July 
1, 1928, and only until the supreme court shall have determined 


the matters involved in said application for rehearing. 
P.U.R.1928E, 
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COLORADO PUBLIC UTILITIES COMMISSION, 


RE WILLIAM CRAIG, 
[Application No. 1019, Decision No. 1852.] 


Monopoly and competition — Promise of improved service. 

1. The Commission will not refuse to authorize additional service 
over a route inadequately served because of the mere probability and 
promise of the existing operator to purchase adequate facilities in the 
future, especially where ample opportunity has been afforded in the 
past and he has not done so, p. 61. 

Monopoly and competition — Fundamental inadequacy of service. 

2. A certificate will be granted authorizing additional service where 
the inadequacy and unsatisfactory nature of existing service is of a 
fundamental nature, p. 62. 

Service — Automobiles — Passenger cars for large shipments. 

3. The use of passenger cars for large shipments of flour and other 
freight, requiring the shipments to be broken up into small portions 
was held to be inadequate, and additional service by motor truck was 
authorized, p. 62. 

Monopoly and competition — Soliciting bus patronage on railroad 
premises. 

4. The solicitation and advertisement for passengers by a bus opera- 
tor on railroad premises was held to be improper and the operator was 
ordered to refrain from such practices and to see that his employees did 
likewise, p. 62. 

Monopoly and competition — Automobile companies. 

5. Additional service was authorized over a route where existing 
service by passenger cars was inadequate to take care of hauling freight 
and express exceeding 25 pounds, leaving the other type of business to 
be carried on by the original operator, p. 63. 


[July 27, 1928.] 


Appuication of a motor utility operator for a certificate of 
convenience and necessity; granted with restrictions. 

Appearances: Benjamin B. Russell, Durango, attorney for 
applicant; J. J. Downey and H. W. Murray, Cortez, attorneys 
for C. T. Woodin. 


By the Commission: On December 29, 1927, William Craig 
filed his application for certificate of public convenience and ne- 
cessity, authorizing the transportation of passengers, express, and 
freight between Dolores, Colorado, and McElmo, Colorado, and 
intermediate points. On January 14, 1928, C. T. Woodin filed 
P.U.R.1928E. 
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his written objections. The case was regularly set for hearing 
and was heard at the court house in Cortez, Colorado, on June 
10, 1928. 

The applicant has been carrying mail between Dolores and 
McElmo and intermediate points, including Cortez, for two years. 
Dolores is situated twelve miles from Cortez, and McElmo is 
about twenty-eight miles west of Cortez. 

He proposes to use in his operation a two-ton Graham truck 
at the value of $1,800 and a one-ton Ford truck at the value of 
$250. He has in addition a covered spring wagon and team of 
horses of the value of $350 which he is compelled to use a part 
of the time when the roads are impassable on account of snow or 
other weather conditions. 

The applicant operated unlawfully for a time due to being 
advised that he needed no certificate. A temporary injunction 
was issued against his continued operation, after which he strict- 
ly obeyed the same. 

[1] C. T. Woodin has a certificate for the transportation of 
passengers, express and freight between Dolores and Cortez. 
A great number of witnesses appeared and testified that the serv- 
ice rendered by C. T. Woodin, particularly in the transportation 
of freight, is unsatisfactory and inadequate. Mr. Woodin owns 
no truck. Most of the time he attempts to haul his freight in a 
12-passenger White passenger bus which obviously does not have 
the capacity for a large amount of freight. He introduced in 
evidence an order given to a truck dealer on December 22, 1927, 
for a truck. He testified that the order is still in effect and 
that he still desires to procure the truck and that the dealer had 
been unable to make delivery. It is diffieult for the Commission 
to understand why a man cannot purchase a truck, if he so de- 
sires, within a period of more than six months. Moreover he tes- 
tified that he is of the opinion that he does not need a truck. 
From the evidence the Commission is of the opinion that Mr. 
Woodin is not likely in the future to take delivery of or purchase 
a truck. However, the Commission will not base its order on 
the possibility or probability of his purchase of the truck. The 
attorneys for Mr. Woodin attempted to show that the large 
volume of testimony given in support of the application and to 
P.U.R.1928E, 
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the effect that the service being rendered by Mr. Woodin is un- 
satisfactory and inadequate is based on sympathy for the appli- 
cant herein. 

[2] Without going into the evidence in detail, the Commission 
is of the opinion and so finds that the town of Cortez needs addi- 
tional transportation service between Cortez and Dolores, and 
that the service of the certificate holder, Woodin, is unsatisfactory 
and inadequate. It is true the Commission has repeatedly held 
it would not issue an additionak certificate where inadequacy 
of the service complained of is of a nature that might be ex- 
pected to be remedied by order of the Commissien or otherwise. 
However, where the inadequacy and unsatisfactory nature of the 
service is of a fundamental nature, as we find it to be in this 
case, we have consistently granted an additional certificate. 

[3] We might say that some of the complaints against Mr. 
Woodin’s operation are that he has no truck, as already stated; 
that large shipments of flour and other freight, instead of being 
hauled at one time as an operator would be expected to handle 
the business, is broken up into small shipments which are piled 
in a passenger bus; that he does not haul and deliver smaller 
shipments with promptness and dispatch; that the consignees 
of flour complain that the same is not delivered in Dolores in 
good condition and that they come personally on Sundays to get 
mill products because of the dissatisfaction with Woodin’s serv- 
ice; that his drivers are not competent and that at times Mr. 
Woodin himself will not entrust or permit a driver to bring some 
shipment, such as plate glass, but postpones the transportation 
thereof until he himself can handle it, and that he has too many 
details to look after in order to handle all of the business proper- 
ly. 

[4] One phase of the evidence dealt with Mr. Woodin’s al- 
leged improper conduct in soliciting passengers for Durango via 
Cortez on the premises of the Rio Grande Southern Railroad. 
If this objected to by the railroad, as it evidently has been, he 
has no right to make any such solicitation on their property and 
will be expected in the future to refrain therefrom and see that 
Lis employees do likewise. He will also be expected to refrain 
from advertising in any manner whether on his bus or otherwise 
P.U.R.1928F. 
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that he is carrying passengers to Durango. If passengers want 
to ride with him to Cortez and there take the motor bus which 
runs direct to Durango, it is their privilege. 

[5] Mr. Woodin is equipped primarily, and apparently ade- 
quately, to handle passengers and express. The Commission 
does not feel at the present time authority should be given to an- 
other carrier to haul more than freight and express shipments 
exceeding twenty-five pounds. If the applicant herein is per- 
mitted to haul the freight and express exceeding twenty-five 
pounds, we believe that with a division of such business the 
present certificate holder, Woodin, should be able to conduct his 
business more efficiently than it has been conducted in the past. 
If he cannot remedy the situation it might be that the public con- 
venience and necessity will later require the granting of a further 
certificate to the applicant herein or some other person. 

After careful consideration of the evidence, the Commission is 
of the opinion and so finds that the public convenience and neces- 
sity requires the motor vehicle operation of the applicant here- 
in for the transportation of freight and express weighing in ex- 
cess of twenty-five pounds between Cortez and Dolores, but 
that it does not require the transportation at this time by the ap- 
plicant for passengers and express shipments weighing less than 
twenty-five pounds. 

There is no authorized operation by any other person than the 
applicant between Cortez and McElmo. The evidence shows 
that the public convenience and necessity requires a public car- 
rier operation for the transportation of passengers, express, and 
freight between those points. The Commission is, therefore, 
of the opinion and so finds that the public convenience and neces- 
sity requires the motor vehicle operation of the applicant for the 
transportation of passengers, express, and freight between Cortez 
and McElmo and intermediate points, and express, regardless of 
weight, and freight between Dolores and McElmo and points in- 


termediate to Cortez and McElmo. 
P.U.R.1928E, 
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COLORADO PUBLIC UTILITIES COMMISSION, 


RE G. & W. GARAGE AND TOURS COMPANY, 
[Case No. 367, Decision No. 1846.] 


Fines and penalties — In lieu of suspension of certificate. 

A motor operator found guilty of violating a tariff was permitted 
at his request to pay $50 to the secretary of the Commission to be 
turned into the state treasury in lieu of the suspension of his certificate, 
notwithstanding a doubt whether the Commission had authority to im- 
pose a fine upon such operator. 


[July 25, 1928.] 


Comp.aInT against alleged illegal practices by a motor car- 
rier; complaint sustained and proceedings dismissed upon pay- 
ment of $50 penalty. 

Appearances: George J. Wetherald, Manitou, for G. & W. 
Garage and Tours Company; Benjamin A. Payne, Colorado 
Springs, for the Hammond Scenie Auto Company. 


By the Commission: Complaint was made to this Commis- 
sion against George J. Wetherald, E. E. Wetherald and Joseph 
Premo, Co-partners, doing business as the G. & W. Garage and 
Tours Company, to the effect that on June 13, 1928, said firm 
transported from Colorado Springs a party of tourists to the 
summit of Pikes Peak and that in connection therewith an ad- 
ditional trip was given free. On June 22 the Commission made 
an order requiring the respondents to show cause why their cer- 
tificate should not be revoked. The respondents wrote a letter 
to the Commission stating frankly that they had given two trips 
on the day in question to a party of tourists at the price of one 
but stated that they did not know they were violating the law or 
their tariff. The case was duly set for hearing and was heard in 
the hearing room of the Commission on July 20, 1928. 

The evidence showed that George J. Wetherald, one of the co- 
partners, told a representative of a large party of tourists that 
if he would get him a load or two of passengers he would take 
them to Pikes Peak by way of the Cave of the Winds without 
making any additional charge for that part of the trip to the 
eave. The eave trip is not combined with the Pikes Peak trip 
P.U.R.1928E. 








. XUM 





XUM 


RE G. & W. GARAGE AND TOURS CO. 65 


in the tariff of the respondents or any of the other operators in 
the Pikes Peak region. In all of their tariffs the Cave of the 
Winds trip is one for which an additional and separate charge is 
to be made. However, the said Wetherald testified in all appar- 
ent sincerity that he did not realize that the making of this trip 
via the Cave of the Winds was a violation of his tariff. After all 
the conferences and hearings the Commission has had in Colorado 
Springs at which the sightseers of that region have been present, 
and after repeated questions made by the Commission to opera- 
tors whether they were familiar with the rules and regulations of 
the Commission, it is difficult to understand how at this late day 
such a violation of the tariff and the law could be made innocent- 
ly by an operator. However, the Commission is inclined to give 
the respondents the benefit of the doubt and instead of revoking 
their certificate concluded to suspend it for a reasonable time. 
The Commission, therefore, suggested that it would take such 
course. Thereupon the said George J. Wetherald proposed that 
in lieu of the suspension he be allowed to pay some reasonable 
2mount as or in the nature of a fine. The Commission pointed 
out that it is doubtful whether under the law it has the power to 
fine an operator, but stated to the representative of the firm that 
if he so desired he would be permitted to pay $50 to the secre- 
tary of the Commission to be turned into the state treasury in 
lieu of a suspension of the certificate. 

The payment of $50 has been made to the secretary of the Com- 
mission. There remains nothing further but to dismiss the pro- 
ceeding. 





ILLINOIS COMMERCE COMMISSION, 


RE BOARD OF TRADE WAREHOUSE CORPORATION. 
(No. 17662.] 


Monopoly and competition — Commercial domination — Grain ware- 
houses. 

1. A plan for the leasing of all grain housing space in a certain 
district by a corporation having directors who are members of the 
Board of Trade, for public use, reserving the privilege to private lessors 
to store their own grain, is not illegal because of the fact that the direc- 
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tors may have an interest in the private space to be so converted, but is 
unlawful where they have an interest in the grain in the public bins 
over which they have control, p. 73. 

Monopoly and competition — Illegal interest by warehousemen. 

2. It is illegal for any owner of grain whether or not he be the 
owner of a private grain elevator converted into public space, to operate 
publie space wherein his grain is stored, p. 73. 

Intercorporate relation — Unlawful monopoly — Corporate fiction — 
Warehouses. 

3. Where an unlawful monopolistic result is found to exist by the 
use of a device which gives control over the use of public space to those 
who admittedly own the grain stored therein, a liberal construction of 
statute in favor of the public, disregarding the corporate fiction should 
be employed in the determination as to whether such device for control 
is, in fact, operation in such space, p. 73. 

Monopoly and competition — Machinery for grain monopoly — Ware- 
houses. 

4. The machinery of an absolute monopolistic control of public 
warehouse space in the Chicago area would be created where the Board 
of Trade have exclusive power to license class “A” warehouses vitally 
affecting the future grain trading of the nation, and where the directors 
of such Board control the voting stock of a corporation having abso- 
lute power over the operation of all such storing space, p. 74. 

Monopoly and competition — Control of monoplies created by legis- 
lature. 

5. The use of the machinery of monopolistic control should be care- 
fully circumscribed to prevent abuse, notwithstanding the creation of 
the possibility for such machinery by legislative acts, p. 74. 

Statutes — Legislation not repealed by subsequent laws — Ware- 
houses. 

6. Where the latest warehouse act did not repeal or modify pro- 
visions of previous legislative regulation of such utilities, proposals af- 
fecting the subject must be considered in the light of all existing legis- 
lation, p. 75. 

Discrimination — Service — Grain storage proposal. 

7. A proposed plan permitting certain lessors of warehouse space 
to reserve privileges for their own grain upon a mere statement, but 
requiring all other persons to tender grain before storage space could 
be demanded, was held to be a violation of statute prohibiting dis- 
crimination between persons desiring to avail themselves of warehouse 
facilities, p. 75. 

Warehouses — Publication of space available — Privileged lessors. 

8. A proposed plan permitting lessors of warehouse space to exer- 
cise optional rights over the amount of storage space available for their 
own future use and making the public demand subject to such option, 
was held to be a violation of a statute requiring warehouses to publish 
at specific periods detailed information for the public concerning the 
amount of storage space available for public use, p. 76. 

P.U.R.1928E. 
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Discrimination — Warehouses — Illegal preference — Exclusive in- 
formation. 

9. A proposed plan for the regulation of grain storage which will 
permit a certain group of dealers to obtain information, unavailable to 
the public, concerning the amount of space vacant, thereby giving such 
group an advantage over the market, was held to contain an illegal 
preference, p. 76. 


Intercorporate relations — Illegal status of warehouse directors. 

10. Participation as directors of a warehouse corporation by own- 
ers of interest in grain, which permits the combination of a majority 
of such directors, for their mutual private benefit, is the “operation” 
of a warehouse by persons having an interest in commodities stored 
therein within the meaning of a statutory prohibition against such 
operation, p. 77. 


Constitutional law — Grain monopoly — Warehouses — Illinois. 

11. A proposed plan for the regulation of grain storage space which 
allowed three directors, themselves traders, of a warehouse corpora- 
tion to have exclusive information as well as the machinery of control 
of all the potential warehouse space in the market to their own advan- 
tage, permitting a disorganization of national and international grain 
markets, was held to be inconsistent with the public policy established 
by Article XIII of the Constitution of Illinois, p. 77. 


[July 12, 1928.] 


AppiicaTion of a warehouse Corporation formed by the Chi- 
cago Board of Trade for a certificate of convenience and necessity 
to construct and operate Class “A” public grain warehouses in. 
the city of Chicago by leasing empty bins in private elevators and 
operating such bins as public grain warehouses; application de- 


nied. 


By the Commission: On September 15, 1927, the Board of 
Trade Warehouse Corporation, a corporation organized and exist- 
ing under and by virtue of the laws of the state of Illinois, and 
herein referred to as “Warehouse Corporation,” filed its applica- . 
tion with the Illinois Commerce Commission for a certificate of 
convenience and necessity to construct and operate Class “A” 
public grain warehouses on the “flexible unit plan” by leasing 
empty bins in private elevators and operating such bins as publie 
grain warehouses. 

Pursuant to notice, as required by law and in accordance with 
the rules and general orders of the Illinois Commerce Commis- 


sion, hearings were had upon the application filed herein at the 
P.U.R.1928E. 
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office of the Commission at Chicago, Illinois, on many days be 
tween September 27, 1927, and April 24, 1928. 

At these hearings so held all parties, who, in the opinion of the 
Commission, might have any interest in the outcome of the pro- 
ceeding, were notified and given an opportunity to present such 
evidence and such facts as might be relevant and helpful to the 
Commission in its determination of the case; at such hearings the 
warehouse corporation was represented by counsel and other 
interested parties appeared either by counsel or in person. 

In the judgment of the Commission, in so far as it is necessary 
to detail for this opinion, the plan provides that the Warehouse 
Corporation shall have a capital stock of $50,000, all of which 
will be owned by the board of trade of Chicago. The warehouse 
corporation will enter into contracts with seven owners, lessees 
or sub-lessees (herein referred to as “Lessors’) who operate 
eighteen elevators, having an aggregate storage capacity of 32,- 
600,000 bushels, all located in the Chicago district. The form 
of the contract, as filed herein, provides that the warehouse corpo- 
ration shall have the right to lease bins in any or all of these 
elevators, which bins shall thereafter be placed in charge of em- 
ployees of the warehouse corporation and operated by it as Class 
“A” warehouse space on the “flexible unit plan” under the Ware- 
house Act of 1927, and as regular space under the rules of the 
board of trade. But the leasing of these bins will be made only 
upon the following conditions: whenever any of the Lessors has 
grain which he desires to store in Class “A” space, such Lessor 
may designate the bins in his own warehouse which are empty 
and available for the storage of such grain and the warehouse 
corporation shall then take over and operate these bins as Class 
“A” space, under form leases, and it shall then fill them up with 
the Lessor’s grain when and as tendered to it for storage. When- 
ever any person other than the Lessors tenders grain for storage 
to the warehouse corporation, it must demand the necessary space 
from any or all of the Lessors who have empty bins in his or 
their elevators available for storage of grain. If such space 
is available, the bins are leased to the warehouse corporation and 
the grain tendered stored therein. The Lessors are to keep the 
warehouse corporation advised from time to time as to the 
P.U.R.1928E. 
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amount of vacant space in their respective elevators, and the al- 
location of the storage of grain tendered by persons other than 
the Lessors shall be among the latter “in proportion to their re- 
spective capacities.” The contract provides that with the ap- 
proval of the warehouse corporation and the board of trade, oth- 
er elevator operators having available storage may become par- 
ties to this plan upon the same terms and conditions as the origi- 
nal Lessors. 

“The warehouse corporation shall have five directors, all of 
whom shall be members of the board. The stock of the ware- 
house corporation shall be voted by the president of the board, 
subject to the direction of its board of directors, and he shall 
vote such stock so that there shall always be on the board of 
directors of the warehouse corporation two persons nominated by 
the elevator companies, two members of the board who have no 
elevator affiliations, and one officer of a Chicago bank who has 
no elevator affiliations.” 

The Commission, having considered all of the evidence offered 
and having heard the statements of counsel and being fully ad- 
vised in the premises, upon consideration thereof, finds that: 

The plan is an attempt to operate Class “A” warehouse space 
under the Warehouse Act of 1927. It is a departure from the 
method of public warehousing of grain in operation in this state 
since 1885, and is without precedent. A brief consideration of 
the public policy and conditions leading up to the enactment of 
the Warehouse Act of 1927 will be helpful in determining the 
validity of this plan. 

The present body of the law regulating public warehousing of 
grain is intended to carry out the provisions of Article XIII of 
the Constitution of 1870. This article defines public warehouses, 
prescribes duties of public warchousemen, and directs legislation 
to carry out the article “which shall be liberally construed so as 
to protect producers and shippers.” By the Warehouse Act of 
1871, public warehouses were divided into Classes A, B, and C, 
public warehouses of Chicago coming within the classification of 
Class A. 

In Central Elevator Co. v. People ex rel. Moloney, 174 IIl. 
203, 51 N. E. 254, the supreme court of Illinois held that a Class 
P.U.R.1928E. 
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“A” warehouseman had no right to store or mix in his public 
warehouse grain in which he had an interest, direct or indirect, 
as such action was inconsistent with and adverse to his duty to 
these whom he was bound to serve. In Hannah v. People ex 
rel. Attorney General, 198 Ill. 77, 64 N. E. 776, the supreme 
court of this state held that this prohibition was created by 
Article XIII of the Constitution of 1870 and that such pro- 
hibition, therefore, could not be removed by any act of the leg- 
islature. 

In 1927 the Legislative Grain Marketing Investigating Com- 
mittee of the house of representatives of this state, after an ex- 
haustive investigation, reported (House Journal 51, Pages 28- 
33, June 9, 1927), that the public warehousing situation in 
Chicago was “disorganized and in confusion,” because of the ex- 
istence of two sets of conditions, both of which when taken to- 
gether operated to the public detriment: (a) the existence of 
practices used by public warehouse operators to create a personal 
interest in grain stored in their respective public elevators; (b) 
the existence of a dovetailing relationship between the matter 
of public warehousing of grain and certain rules of the board of 
trade, which together could be used to create “arbitrary and un- 
natural fluctuation of prices, which were not based upon eco- 
nomic conditions nor upon the laws of supply and demand.” The 
report found that “through his public elevator affiliation, and 
the special advantages and power given to the operator, as a 
result of the practices which grew up in connection therewith, 
the operator group was able to, and in fact did, for many 
years procure control of and dominate the policies of the Board 
of Trade;” that by the advantage of its position the elevator 
group in certain instances did bring about arbitrary fluctuation of 
prices to the detriment of public welfare. The rules of the board 
of tratle referred to, involve the matter of valid delivery of grain 
on future contracts. Such delivery is limited to warehouse re- 
ceipts of warehouses licensed by the board of trade and declared 
“regular.” Only Class “A” warehouses may be declared regular. 
To this general rule of delivery there are two exceptions: (a) 
the tender of grain in cars on the last three days of the delivery 


month; (b) the tender of grain in cars at any other time within 
P.U.R.1928E. 
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the delivery month if the board of directors of the board of trade 
declares that an emergency exists because of the lack of regular 
warehouse space in the Chicago district. It is obvious that a 
tender of grain in cars, if made suddenly and in large amounts, 
will depress the price of the grain involved through increasing 
demurrage and insurance charges, and depreciation through the 
clements. Such depression will naturally be reflected in the price 
of all grain then being bought or sold. As the necessity for the 
emergency rule depends on the amount of available regular space, 
the close connection between these rules and the matter of pub- 
lic warehousing becomes apparent. 

The Committee recognized, however, that as a result of eco- 
nomic conditions, the public warehousemen had become large mer- 
chants of grain and that such activity was, in fact, the principal 
function of this group. To reconcile the public policy of this 
state with present economic conditions, the Committee recom- 
mended and the legislature enacted the Warehouse Act of 1927. 

By this act the matter of regulating the warehousing of grain 
by the board of trade is placed under state supervision and all 
rules and regulations of the board relating thereto are made sub- 
ject to such regulation in the public interest. The act also pro- 
vides two methods of public warehousing of grain: 1. Ware- 
house space may be set aside as public space, in advance of such 
use, by application to the Illinois Commerce Commission, in 
which case the operator of such space cannot, so long as it is 
public space, store or mix therein any grain in which he has an in- 
terest, upon penalty of fine or imprisonment. 2. Private ware- 
house space may be set aside as needed to store public grain, in 
which case the operator, at the time of and so long as the space 
is made and continued as public space, cannot have any direct or 
indirect interest in the grain so stored. 


The act defines “direct or indirect interest” in a manner and 
with a liberality far beyond that involved in the facts before the 
court in Central Elevator Co. v. People ex rel. Moloney, supra, 
or in any other case in this state, or any other of the grain states 
of the United States or in Canada. In fact, the Supreme Court 


of the United States in defining the same words in the commod- 
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ities clause of the Hepburn Act (United States ex rel. Attorney 
General v. Delaware & H. Co. 213 U. 8. 366, 53 L. ed. 836, 29 
Sup. Ct. Rep. 527) refused to make such construction. Under 
the Act of 1927, an interest is declared illegal which involves the 
following: Ownership of grain by the warehouseman, or by a 
substantial stockholder of the warehouseman or by a corporation, 
a substantial part of the stock of which is owned by the ware- 
houseman, or by a corporation, having substantially the samme 
stockholders as the warehouseman, or grain sold to go to store 
where the warehouseman, or substantial stockholder of the ware- 
houseman, or a corporation having substantially the same stock- 
holders as the warehouseman, or a corporation affiliated with the 
warehouseman agrees to repurchase the same or similar grain, 
or “Any other device or subterfuge whereby the warehouseman 
shall have or acquire any interest direct or indirect in the grain 
stored in any such warehouse operated by him.” 

The first method sanctions the operation of Class “A” ware- 
houses in practice for fifty years but condemns the business of 
merchandising of grain by such operators. Under this method 
several of the Lessors, who are parties to the plan under consid- 
era, have ‘procured permits from this Commission to operate 
their warehouses as Class “A” space. 

The present application is an attempt to make use of the sec- 
ond method of operation permitted by the Act of 1927. Under 
the first method of operation the question, since the Central 
Elevator Company case, has been whether there was “direct or in- 
direct interest” in the grain by the person admittedly operating 
the public space. But by the Act of 1927 the nature of such 
interest was clearly defined and settled. Under the second 
method, one of the principal questions is whether there is “opera- 
tion” of the public space by those who admittedly can or do have 
an interest in the stored grain. This question arises from the 
fact that the plan recognizes the right of any Lessor to store his 
grain in the public bins of the Warehouse Corporation ; the right 
of any Lessor or substantial stockholders of any corporation own- 
ing the majority of the stock of any Lessor, to be a member of 


the board of directors of the warehouse corporation; and the 
P.U.R.1928E. 
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right of any other member of the board of directors, who has no 
other elevator affiliations, to store his grain in the public bins 
under the control of the warehouse corporation. 


[1, 2] The agreement filed as part of the application states 
that it is the intention of this plan “to bring about a condition 
where the ownership, control, or operation of the public grain 
warehousing of Chicago will be entirely disassociated from all 
persons or corporations who own, control, operate or have an in- 
terest in the private grain elevators of Chicago.” The above 
analysis of the public policy behind the constitutional and legisla- 
tive provisions regulating public warehousing shows clearly that 
this expressed intention is too narrow. It is just as illegal for 
members of the board of directors of the warehouse corporation 
who have no elevator affiliations to operate the public bins, in 
which is stored grain owned by them, it being on the board of 
directors constitutes operation of such public bins, as for the di- 
rectors who have elevator affiliations to operate such public bins 
under the same conditions. The illegality of the plan does not de- 
pend upon the fact that the members of the board of directors have 
an interest in the private grain elevators but upon the fact that 
they have an interest in the grain in the public bins over which 
they have control. The question, therefore, boldly stated is: Do 
the directors, who admittedly may have an interest in grain 
stored in the public bins of the warehouse corporation, operate 
such bins? If the answer is in the affirmative, then the com- 
bination of interest and operation is in violation of law. 
Under the “flexible unit plan” permitted by the warehouse 
act of 1927, the present public warehouse operators, as mer- 
chants, are recognized like other merchants of grain, who have 
no elevator affiliations. It is illegal for any owner of grain, 
whether or not he be the owner of the private elevator converted 
into public space, to operate public space wherein his grain is 
stored, if under the law his being on the board of directors is 
held to operate said public space. The failure of applicant in 
the pending case to recognize the real question involved has led 
to many difficulties below indicated. 

[8] Neither the courts nor the legislature have defined what 
P.U.R.1928E. 
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is meant by operation and we are, therefore, in virgin territory. 
But we are not at a complete loss in the manner of approach 
to the definition. As already noted, the public policy declared 
by the courts and the legislature was aimed to condemn the 
simultaneous existence of both operations of public space and 
cwnership of grain stored therein. Following the constitutional 
mandate, the courts and the legislature construed liberally in 
favor of the public the matter of ownership of grain to eliminate 
an evil result in cases where the operation of the public space, 
wherein such grain was stored, was admitted. This liberality of 
construction has destroyed the fiction of corporate reality to an 
extent no found in any other similar situation. Where the same 
evil result is found to exist by the use of a device which gives 
control over the use of public space to those who admittedly own 
the grain stored therein, the same liberal construction in favor 
of the public should be employed in the determination as to 
whether such device for control is, in fact, operation of such space. 

[4,5] But further than that, the Supreme Court of the United 
States in Munn v. Illinois (94 U. S. 113, 24 L. ed. 77), after 
pointing out that the Constitution of 1848 made no mention of 
warehousing, commented with reference to Article XIII, that 
something must have happened in the previous twenty years 
which led the people to be against monopolies. The Court point- 
ing out the abuses and evil results which had occurred, con- 
cluded that Article XIII and the legislation enacted pursuant 
thereto should be construed as an attempt by the people to destroy 
the abuses of monopoly control of the business of warehousing. It 
is obvious and, in facet, applicant herein admits, that the plan 
presented in the above entitled case contemplates that the ware- 
house corporation have monopoly control of public warehousing 
of grain in the Chicago district. This monopoly contro] will in- 
clude not only the present public space, aggregating about 16,- 
000,000 bushels, but also practically all of the private warehouse 
space in the district available for public storage of grain. The 
monopoly control, therefore, is even broader in its scope than that 
existing in 1870, when only public warehouse space was included. 


When to this intention of the warehouse corporation is added the 
P.U.R.1928E. 
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fact that the Chicago market is the greatest future market in the 
world; that the matter of future trading has been declared by 
Congress and by the Supreme Court of the United States to be 
a matter of national public interest (Board of Trade v. Olsen, 
[262 U. S. 1, 67 L. ed. 839, 43 Sup. Ct. Rep. 470]), that the 
backbone of future trading is grain stored in regular warehouses, 
represented by warehouse receipts; that only Class “A” ware- 
houses may be declared regular; that Class “A” warehouses must 
be licensed yearly by the Board of Trade to be regular; that it is 
within the sole and uncontrolled power of the board of directors 
of the board of trade to issue and to revoke such licenses (Rules 
and Regulations of the board of trade, March 1, 1928, Chap. 36), 
and that the same board of directors directs the voting of the 
stock of the Warehouse Corporation; that all of the directors of 
the Warehouse Corporation may be members of the board of di- 
rectors or the board of trade; the machinery to create an absolute 
monopoly of Class “A” regular warehouse space in the ware- 
house corporation has been created. It may be said that the 
legislature has made such monopoly possible. Even if that be 
so, nevertheless the use of the machinery of monopoly con- 
trol should be carefully circumscribed to make its abuse im- 
possible. In the light of the experience under monopoly control 
which led to the constitutional prohibitions above referred to, 
and the mandate of the people through their Constitution to con- 
strue legislation enacted pursuant thereto liberally in favor of 
“shippers and producers,” this Commission should view the 
plan submitted with the closest scrutiny in their favor. 

[6] Moreover, the Warehouse Act of 1927 did not repeal or 
modify the provisions of previous legislation regulating public 
warehousing of grain; the provisions of the plan submitted must 
be considered in the light of all existing legislation. 

Applying these rules of construction to the plan submitted 
the Commission finds that it violates several separate laws of this 
state, and is inconsistent with the public policy established by 
Article XIII of the Constitution of 1870. 

[7] 1. Section 6 of the Warehouse Act of 1871 (R. S. 1874, 


821) provides that the Class “A” warehouseman must receive 
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“not 


grain tendered to him in the ordinary course of business, 
making any discrimination between persons desiring to avail 
themselves of warehouse facilities.” Under § 3 of the General 
Contract filed herein as part of the plan submitted, the respective 
Lessors may reserve space for storage of their grain without tend- 
ering the grain, but merely upon representation that they “own” 
grain which they “desire to store in a public warehouse.” Under 
§ 4 of the General Contract, any other person must tender the 
grain for storage before he can demand space. This is clearly 
an illegal preference. That such preference is not illusory may 
be seen from the fact that the certainty of procuring public 
space in a big-crop-year may give the beneficiary a decided ad- 
vantage in arranging purchases and may discourage purchases 
by others. 

[8] 2. Section 12 of the Warehouse Act of 1871 requires 
Class “A” warehousemen to publish weekly the amount and 
kind of grain received in and shipped from store, and to publish 
daily the amount of grain received and shipped from store, 
and what warehouse receipts were cancelled. As the aggregate 
amount of Class “A” space, under the method of public ware- 
housing now used, is fixed by license from the state, the public 
can determine from day to day the available public space. The 
plan submitted does not contain any such feature. The amount 
of available space for public storage will be the aggregate amount 
of private space operated by the Lessors, less the amount of 
private space filled up by the Lessors, less the amount of private 
space withheld by the Lessors to meet their own future require- 
ments for private stock, less the amount of private space turned 
over to the warehouse corporation but reserved as public space 
pending the use by the Lessors, less the amount of public space 
filled with grain by the Lessors and by others. 

[9] Section 6 of the General Contract makes provision for 
information as to the vacant private space. To enable the ware- 
house corporation to allocate the public storage of grain of others 
than Lessors, the Lessors “Shall keep the Warehouse Corporation 
advised from time to time as to the amount of vacant space in 


their respective elevators or warehouses.” As the information 
P.U.R.1928E. 
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provided for relates to private space, the law cannot compel the 
warehouse corporation to make the same public. As the in- 
formation provided for is intended for a specific purpose, there 
is no general or special authority granted to the warehouse cor- 
poration by the Lessors to make the same public. But as the 
directors of the Warehouse Corporation exercise its corporate 
powers, they will necessarily have available to them all of the 
information so furnished. Therefore, the five directors of the 
warehouse corporation and no other members of the board of 
trade or the public will have the benefit of the necessary informa- 
tion showing the amount of available Class “A” space in Chicago. 
Central Elevator Co. v. People ex rel. Moloney, 174 Ill. 203, 
51 N. E. 254, is conclusive for the proposition that those who 
serve the public cannot place themselves in a position of ad- 
vantage over those whom they are bound to serve. As at least 
four of the directors may legally act as dealers in grain under the 
plan submitted, their advantage through this illegal preference 
ig very great. 

[10, 11] 3. Section 21 of the General Corporation Act of 
Illinois provides that the directors “shall exercise the corporate 
powers of the corporation” and shall “elect officers and shall 
appoint such agents and factors as may be necessary or desirable.” 
Under the plan submitted, each of the five directors may trade 
in, and it contemplates that, eliminating the bankers, they will 
operate as traders or merchants. Nor is there any restriction 
upon the right of any director to do business with or accept 
business from any other director. If it be said that each director, 
through participation in the management of the warehouse corpo- 
ration, has an interest in the operation thereof, then his having 
an interest in the grain stored therein is illegal. This would 
make § 3 of the General Contract relating to the deposit 
of grain by the Lessors illegal and would disrupt the whole scheme 
of calculating rentals under § 7 thereof. It would also limit the 
selection of the directors to members of the board of trade who 
are not active traders. If mere participation in management by 
each director is not operation in itself, certainly such participa- 
tion which permits the combination of a majority of the direc- 
P.U.R.1928E. 
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tors, for their mutual private benefit, when they should repre- 
sent adverse interests, should be held to be operation. 

As a practical matter, the plan would make possible the con- 
trol by a majority of the directors consisting of two traders and 
one warehouseman or two warehousemen and one trader of all 
the available warehouse space in the Chicago district and by 
manipulations to use such control to disorganize the whole Chi- 
cago market. True the capacity under the plan is 32,000,000 
bushels as compared to 16,000,000 now used as Class “A” space. 
But the actual amount of increase is much smaller. Normally, 
«t least one-half of the private space is at all times filled up to 
meet the needs of the warehousemen as merchants. This reduces 
the amount of increased space over the present public capacity to 
8,000,000 bushels. When it is considered that there are at least 
150 different varieties of grain, by grade and kind,, and that 
through the storage of a single car of 1,500 bushels of each such 
varieties, bins of capacity from 6,000 to 34,000 bushels can be 
rendered unavailable for storage of other grain, and when it is 
considered that the Lessors, including those serving on the board 
of directors, may reserve an unlimited amount of public space 
before afiy grain is delivered, the power of those controlling the 
management and allocation of the public space more than offsets 
the increased theoretical potential space for public storage. 

The Supreme Court of the United States, in Board of Trade 
v. Olsen [262 U. S. 1, 67 L. ed. 839, 43 Sup. Ct. Rep. 470], 
pointed out the dangers of the emergency rule of the board of 
trade relating to car-lot-deliveries, above described, and the fact 
that the existence of the unregulated power of the directors to in- 
voke the rule “adds to the speculative character of the market 
and frightens consignors.” Certainly if such contingency exists 
when the Board of Directors consists of eighteen members, the 
probability of creating the situation requiring the invocation 
of the emergency rule by three directors of the Warehouse Cor- 
poration is even more dangerous. Central Elevator Co. v. People 
ex rel. Moloney (supra) established the principle of prohibiting 
future possible action rather than past misconduct. The findings 
of the Legislative Grain Marketing Investigating Committee, al 
P.U.R.1928E. 
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ready referred to, reveal the prophesy of that court as a reality 
of subsequent history. The conclusion is inevitable that no ma- 
chinery should now be created, which will create the arbitrary 
and preferential treatment such as is by this plan made possible. 

Moreover, this plan must be viewed in the light of the rela- 
tionship of the warehouse corporation to the board of trade it- 
self and to the public. This Commission must take notice that 
the members of the board of trade are subject to disciplinary 
rules and that objections to this plan or its operation, if raised 
by such members, may subject them to severe penalties at the 
ands of those in control of the machinery of both institutions. 
It is singular indeed that in this plan, which should be created 
to protect the “producers and shippers” under Article XIIT of 
the Constitution, no machinery has been provided by which these 
interests, or this Commission on behalf of the public, can readily 
learn the operations of the warehouse corporation until after ac- 
tion has been taken by its directors, whose position has been 
created by this plan, adverse to such outside interests. 

Certainly the Chicago market, which is the greatest grain 
market in the world, should not be placed in the unregulated con- 
trol of three persons, who alone have the benefit of necessary in- 
formation; who can make use of the facilities of the corporation 
in their own business; who in the course of such use have avail- 
able, if they so desire, the machinery of control of all the potential 
warehouse space in the market, to their own advantage; who, 
through such use, can produce a condition of disorganization 
and demoralization of the grain trade in Chicago and in the 
world markets. In the light of the events leading up to the 
enactment of the Warehouse Act of 1927, the warehouse corpora- 
tion cannot maintain that the legislature contemplated that the 
act would permit such conditions and this Commission in ad- 
ministering the act should not sanction the attempt. 

There are indeed many features under the plan submitted 
which, if properly administered, can be used to greater public 
advantage than under the existing method of public warehousing. 

3ut the success of and public benefit to be derived from the plan 
depends entirely on the manner in which the management is de- 
P.U.R.1928E. 








80 ILLINOIS COMMERCE COMMISSION. 


termined. The Supreme Court of the United States held in 
Board of Trade v. Olsen (supra), that “the board of trade con- 
ducts a business which is affected with a public interest.” The 
plan submitted is intended to be part of the operations of the 
board of trade. If the board intends such plan to be in the public 
interest, certainly the machinery of this plan should be revised 
radically to eliminate preferential treatment in favor of part of 
the public; to eliminate the existence of an adverse relationship 
between the managers of the warehouse corporation and those 
whom they are bound to serve; and to make readily available 
to the public or their representatives the nature of the operations 
of the corporation before action has been taken which may result 
in public harm. 

It is therefore ordered by the Illinois Commerce Commission 
that the application of the Board of trade Warehouse Corporation 
for a certificate of convenience and necessity to construct and 
cperate Class “A” public grain warehouses on the “flexible unit 
plan,” by leasing empty bins in private elevators and operating 
such bins as public grain warehouses should be, and the same is 


hereby, denied. 





CALIFORNIA RAILROAD COMMISSION, 


RE PACIFIC TELEPHONE & TELEGRAPH COMPANY. 
[Decision No. 20017, Application No. 14608.] 


Valuation — Purchase price of controlling stock — Charge to capital. 
1. The authorization of a purchase of the controlling stock in one 
utility by another does not determine the amount of such purchase price 
which may be charged to fixed capital accounts at such certain time as 

the properties may be acquired, p. 82. 


Consolidation, merger, and sale — Effect on collateral proceedings. 
2. A complaint of a city seeking an extension of exchange bound- 
aries will not be prejudiced in any manner by the granting, in an- 
other proceeding, of authorization to purchase the stock of the utility 
involved and a motion that hearing on the latter question be continued 
will be denied, p. 82. 


[July 9, 1928.] 


P.U.R.1928E. 
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Apprication of a telephone company for authority to pur- 
chase outstanding capital stock of another utility; approved. 
Appearances: Pillsbury, Madison & Sutro, Lawler & Deg- 
nan, and James G. Marshall, for applicant; John K. Hull, City 
Attorney, for the city of Long Beach, protestant; C. A. Bland, 
representing the Long Beach Chamber of Commerce, protestant. 


By the Commission: The Pacific Telephone & Telegraph 
Company asks permission to purchase at a cost of $260,000 from 
Pierce, Fair & Company 774.4 shares of the common capital 
stock and 103 shares of the preferred stock of the Consolidated 
Utilities Company. It further asks permission to acquire the 
balance of the issued and outstanding common and preferred 
stock of the Consolidated Utilities Company if the same can be 
acquired at a reasonable price. 

The Consolidated Utilities Company is engaged in a general 
telephone business in the city of Compton and vicinity, in Los 
Angeles county. The company has three central offices: one at 
Hynes, one at Compton and one at Gardena. As of February 
29, 1928, the number of telephone stations in operation is re- 
ported at 2658. 

The Consolidated Utilities Company reports outstanding 
$61,700 of preferred stock and $80,590 of common stock. In 
the petition, filed in this proceeding, the Pacific Telephone & 
Telegraph Company asks permission to purchase $10,300 of the 
preferred and $77,440 of the common. 

At the hearing had on this application evidence was submitted 
showing that since the filing of the petition, the Pacific Tele- 
phone & Telegraph Company has been offered the remaining 
outstanding common stock, namely, $3,150 (314 shares), at 
$150 per share. The record also shows that while applicant is 
willing to purchase the $51,400 of preferred stock it will not 
pay more for such stock than $105 per share, the price at which 
the preferred stock may be called for redemption. 

There has been filed in this proceeding a stipulation by the 
Pacific Telephone & Telegraph Company in which it agrees 
for itself, its successors and assigns, that the price which it will 


pay for the stock of the Consolidated Utilities Company will 
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not be claimed by it before the Commission or other public au- 
thority as representing, for rate fixing or any other purpose, the 
fair value of the property of Consolidated Utilities Company. 

As of February 29, 1928, the assets and liabilities of the 
Consolidated Utilities Company are reported as follows: [Table 
omitted. | 

[1] This proceeding does not involve the transfer of the 
properties of the Consolidated Utilities Company. While the 
order herein will permit the Pacific Telephone & Telegraph 
Company to purchase the outstanding stock of the Consolidated 
Utilities Company, it should be understood by the purchaser 
that we have made no determination of the amount of such pur- 
chase price which may be charged to fixed capital accounts at 
the time the properties of the Consolidated Utilities Company 
may be acquired by applicant. 

Representatives of the city of Long Beach and of the Long 
Beach Chamber of Commerce moved at the outset of the hearing 
on this application that such hearing be continued, in order that 
they might more fully investigate the request of applicant and 
the relation, if any, of such request to the issues raised in the 
complaint filed on June 21st by the city of Long Beach (Case 
No. 2564) against the Consolidated Utilities Company and the 
Associated Telephone Company. In that complaint the city asks 
the Commission that certain territory referred to in the com- 
plaint be severed from the district now served by the Consol- 
idated Utilities Company and that the exchange boundary line 
of the district of Long Beach now being served by the Associated 
Telephone Company be extended so as to include said area 
within the city of Long Beach and that the Associated Telephone 
Company be authorized to establish individual party and sub- 
sidiary telephone service to the territory under the existing au- 
thorized regulations and rates provided for such service by the 
Railroad Commission. 

[2] The Commission has considered the motion made by 
representatives of the city of Long Beach and its chamber of 
commerce and is of the opinion that such motion should be 
denied, for the reason that the issues raised in the complaint 
and the issues presented in this application are not related. 
P.U.R.1928E. 
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It appears to us that the two proceedings are distinct and sepa- 
rate and that the city’s complaint will not be prejudiced in any 
manner by the granting of this application, which involves only 
a transfer of the control of Consolidated Utilities Company. 





CALIFORNIA RAILROAD COMMISSION, 


RE TRUCKEE RIVER POWER COMPANY. 
[Decision No. 19982, Application No. 14556.] 


Monopoly and competition — Protection of deficient utility. 

1. The Commission will not, except under the most unusual cir- 
cumstances, permit an existing public utility which has not done its 
duty to the public to keep its field to itself by agreeing that it will 
henceforth improve its service or lower its rates, or in any other respect 
comply with its full duty to the public, p. 85. 


Monopoly and competition — Protection of deficient utility. 
2. The Commission does not feel any obligation resting upon it to 
protect the investment of a utility which is not doing its full duty to 
the public, p. 86. 


Service — Jurisdiction of Commission. 
3. It is not incumbent upon the Commission to determine whether 
or not a utility district has complied with all requirements of law in 
the organizations of such districts, p. 86. 


[July 3, 1928.] 


Apprication of a power company to extend electric service 
into a certain town; application approved. 

Appearances: Orrick, Palmer & Dahlquist, by T. W. Dahl- 
quist, for applicant; T. L. Chamberlain, for Truckee Public 
Utility District, interested party ; Devlin & Brookman, by Doug- 
las Brookman, for Truckee Electric Light & Power Company 
and Paul M. Doyle, protestants. 


By the Commission: This is an application by Truckee 
River Power Company, a corporation, requesting this Commis- 
sion to grant applicant a certificate of public convenience and 
necessity to extend its electric service into the town of Truckee 


and to amend a certain agreement dated April 7, 1924, between 
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applicant and Truckee Electric Light & Power Company and 
Paul M. Doyle. 

Truckee River Power Company has, since the filing of this 
application, changed its name to Sierra Pacific Power Company, 
and this latter title will, therefore, be used throughout this opin- 
ion and order. 

Hearings were held before examiner Gannon in the town of 
Truckee, on May 17 and June 4, 1928, at which time testimony 
was introduced and the matter submitted on brief. Applicant 
desires to extend its electric service into the town of Truckee 
for the purpose of supplying energy to Truckee Public Utility 
District. Truckee Electric Light & Power Company and Paul 
M. Doyle protested the granting of the application, while 
Truckee Public Utility District intervened in favor thereof. 

A brief history of the circumstances surrounding this applica- 
tion may be pertinent at this point. It appears that Truckee 
Electric Light & Power Company has been, for many years, the 
sole agent supplying electric energy to the people in and around 
the town of Truckee, and that due to alleged excessive rates and 
inadequate service, a public utility district was formed by the 
people of Truckee for the purpose of distributing and selling 
electric energy in competition with the company. It also ap- 
pears that this Commission, in its Decision No. 13784, dated 
July 8, 1924, granted applicant a certificate of public con- 
venience and necessity to exercise certain rights and privileges 
of franchise in the county of Nevada (Ordinance No. 226), but 
expressly excluded service to the town of Truckee, except to 
such degree as was necessary to deliver power to the Truckee 
Electric Light & Power Company. Prior to the granting of this 
certificate applicant entered into an agreement with the Truckee 
Electric Light & Power Company and Paul M. Doyle, covering 
such sale and purchase of electric energy. 

The testimony shows that applicant has made an investment 
of approximately $20,000 to serve Truckee Electric Light & 
Power Company and that if the Truckee Public Utility District 
is not permitted to purchase power from it, its investment will 
be jeopardized, as the district will, in that event, generate elec- 


tric energy by a Diesel plant. The utility district has already 
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built its distribution system and has received applications for 
service representing approximately 95 per cent of the consump- 
tion in Truckee, exclusive of the Southern Pacific Company 
load. 

It is clear from the record that rates, public relations, and 
service in Truckee have been far from satisfactory and it is also 
of record that no complaint of service or rates was pressed with 
this Commission, although correspondence afforded ample oppor- 
tunity for and invited such action. 

We have then a unique situation. A public utility district 
has been formed and a distribution plant has been constructed 
without any assurance that this source of energy would be 
available. The usual method of resorting to eminent domain 
proceedings to acquire the existing utility’s property has been 
disregarded in the apparent confidence on the part of the district 
officials that this Commission must extricate the district from 
its difficulties. Had not the applicant been moved to protect its 
interests and seek modification of the order above referred to, it 
would seem that the district would now be faced with a very 
serious situation. 

[1] Denial of the application would force the district to a 
more expensive source of energy, which will react to the detri- 
ment of applicant, and incidentally, to the detriment of the dis- 
trict and the benefit of protestants. We feel that applicant, 
and applicant alone, merits our consideration. Protestants have 
forfeited their right to special consideration through failure to 
render a proper service and while Mr. Doyle, testifying for the 
protestant company, outlined a program of improvement which 
would apparently put his service upon a higher plane, his 
promises come too late. The principle laid down by this Com- 
mission in an early ease (Re Oro Electric Corp. 2 Cal. R. C. R. 
748, 770) is here directly applicable: 

We wish to be distinctly understood as announcing that we 
will not, except under the most unusual circumstances, permit 
an existing utility which has not done its duty to the public to 
keep its field to itself by agreeing that it will henceforth improve 
its service or lower its rates or more completely serve the field 


or in any other respect comply with its full duty to the public. 
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[2] The Commission does not feel any obligation resting upon 
it to protect the investment of a utility which is not doing its 
full duty to the public. 

It is apparent, with all the facts before us, that the application 
for modification of the certificate should be granted. It follows 
that the contract between applicant and protestants should be 
modified, both as to minimum revenue guarantees and demand 
charges, as transfer of load to the utility district which can be 
expected will materially alter conditions from those that have 
existed in the past and under which the present contract has 
applied. Such modification of the contract will be covered in the 
order. 

[3] It is not incumbent upon the Commission to determine 
whether or not the utility district has complied with all the 
requirements of the law in the organization of such district and 
this question is in no way involved in this proceeding. 





CALIFORNIA RAILROAD COMMISSION, 


BAY AND RIVER BOAT OWNERS’ ASSOCIATION et al. 
v. 
JOHN ANDERSON et al. 
[Decision No. 19977, Case No. 2319.] 


Rates — Vessels — Size of shipment. 

1. A showing that the land in the area served by vessels has, of 
of recent years, been farmed in relatively small tracts and the tonnage 
broken into small consignments requiring frequent handlings, is perti- 
nent in a general way in a rate proceeding, but in the final analysis the 
financial results of operation must be given controlling weight, p. 90. 

Depreciation — Percentage allowed — Vessels. 

2. An allowance for depreciation was made of 5 per cent on vessels 
where the evidence showed that the average life of the hulls was at 
least twenty years, and the life of the machinery therein of a consid- 
erably longer duration, p. 91. 

Depreciation — Necessity for correct computation — Vessels. 

3. It is fundamental in a rate proceeding that depreciation, being 
an important item of expense, and a proper charge, should be correct 
and proven in order to determine accurately the financial condition of 
the carriers involved, p. 91. 

P.U.R.1928E. 
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Discrimination — Duty to inform Commission of departure from 
schedule, 
4. It is the duty of public utility carriers to lay before the Com- 
mission all facts within their knowledge tending to show that rival car- 
riers are departing from published tariffs, p. 94. 


Rates — Statutes prescribing uniform rates — When applicable, 

5. A section of the Public Utilities Act (§ 32) granting the Com- 
mission power to prescribe uniform rates must apply to situations where 
there are uniform circumstances and conditions and when the uniform 
rates can be made to apply to every operator performing a similar util- 
ity service in a territory involved, p. 94. 


Rates — When uniform rates not applicable — Vessels. 

6. Where transportation services are by various methods and are 
totally different, no beneficial results would be secured by the establish- 
ment of uniform rates, and in the end would only restrict carriers from 
voluntarily changing rates, which in many cases may be justified under 
changing conditions, p. 94. 

Rates — Commission power to enforce compensatory rates. 

7. The Commission has the power (Public Utilities Act, § 63 b) 
either upon complaint or upon its own motion to determine whether or 
not rates reduced by carriers are reasonable and compensatory, p. 94. 


[July 2, 1928.] 


Compratnt of Bay and River Boat Owners’ Association to 
seek an establishment of uniform rates between vessels operating 
between various points in the vicinity of San Francisco Bay; 
dismissed. 

Appearances: Gwyn H. Baker and Thelen & Marrin, for 
complainants; Sanborn & Roehl, for California Transportation 
Company; Crowley Launch & Tug Boat Company; Erikson 
Navigation Company; Seth Mann and S. A. Everstine, for San 
Francisco Chamber of Commerce; Edson Abel, for California 
Farm Bureau Federation; E. W. Hollingsworth and Bishop & 
Bahler, for California Hay, Grain & Feed Dealers Association ; 
Berringer and Russell; Commercial Hay Company; Hert-Hill 
Grain Company; Lewis-Simas-Jones Company; Russell and 
Macauley; A. W. Scott Company; Producers Hay Company; 
C. B. Westrope and Company; Coulson Poultry & Stock Food 
Company; Golden Eagle Milling Company; G. P. McNear 
Company; C. 8. Connolly, for Albers Bros. Milling Company ; 
F. A. Somers, for Grangers Business Association; E. B. Smith, 


for Sperry Flour Company; J. C. Sommers, for Stockton Cham- 
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ber of Commerce; Perry Small, for California Wholesale Potato 
Dealers Association; Jones & Dall, by W. K. Powell, for N. 
Fay and Son; Henry G. W. Dinkelspiel, for Bird’s Landing 
Warehouse; E. 8. Williams, for Sperry Flour Company. 


Whitsell, Commissioner: Complainants and defendants are 
common carriers by water, operating vessels for the transporta- 
tion of property between various points on San Francisco Bay 
and the San Joaquin, Sacramento, Mokelumne, Old and Middle 
rivers and their tributaries. By complaint filed February 9, 
1927, and as amended it is alleged (a) that the present rates 
in effect via both the complainants’ and defendants’ lines for the 
transportation of beans, peas, flour, mill stuff, mill feed, grain, 
hay, straw, lumber, potatoes, and onions are unduly and unrea- 
sonably low, and (b) that the public interest demands, and the 
future financial welfare of these common carriers requires, the 
Commission to establish under the provisions of § 32 (c) of the 
Public Utilities Act the uniform rates, rules and regulations to 
be observed alike by all carriers. 

E. C. Dozier, California Farm Bureau Federation, Sonoma 
County Farm Bureau, Solano County Farm Bureau, Yolo Coun- 
ty Farm Bureau, Sacramento County Farm Bureau, San Joa- 
quin Farm Bureau Federation, and Contra Costa County Farm 
Bureau intervened in opposition to the complaint. 

Public hearings were held at San Francisco June 7 and 8, 
1927, January 3 and 4, and February 2, 3, 10, and 11, 1928, 
and the matters having been duly submitted and final briefs filed 
May 21, 1928, are now ready for an opinion and order. 


While the complaint brings into issue the rates of practically 
all carriers, some 60 in number, operating on San Francisco 
Bay and the San Joaquin, Mokelumne, Old, and Middle rivers 
and their tributaries, the evidence and testimony was directed to 
only 17 carriers, which complainants claim handle a very large 
part of the tonnage moving in the territory here involved, and 
confined principally to their rates between Stockton, Port Costa, 
South Vallejo, San Francisco, Oakland, and Petaluma and from 
the delta regions of the Sacramento, San Joaquin, and Mokel- 


umne rivers to the six terminal points just named. The follow- 
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ing statement showing the present and proposed rates on the 
heaviest moving commodities between representative points is 
typical of the adjustment sought by complainants; hence it will 
not be necessary to show the situation in detail. 


(Rates in cents per ton of 2000 lbs. except as otherwise noted.) 


Present Proposed Percentage 

Commodity From To rate rate of increase 
Beans, dried .. Delta points Stockton 180 230 28 
Peas, dried ... Delta points Stockton 180 230 28 
i eee Stockton Port Costa 140 200 43 
Grain ........ Delta points Stockton 180 200 11 
Grain ........ Delta points Oakland 220 280 27 
Onions ....... Delta points Stockton *10 cents *123 cents 25 
Potatoes ...... Delta points Stockton *10 cents *123 cents 25 


* Rate per sack. 


The seventeen carriers specifically before us are the Island 
Transportation Company, Vehmeyer Transportation Company, 
Nichols Transportation Company, Empire Barge Company, 
Wood & Seitz, Dealers Transportation Company, Wheeler Trans- 
portation Company, Higgins Transportation Company, Rio 
Vista Lighterage Company, Stockton Transportation Company, 
Heringer & Scott, Larkin Transportation Company, Merchants 
Transportation Company, N. Fay & Son, S. Frederickson, John 
W. Meyer, and George G. Wright. Complainants contend that 
for some years there has been strenuous competition between 
these carriers and the smaller lines for the tonnage, due in some 
measure to the numerous kinds of services rendered by both 
common and private carriers operating on the bays and rivers, 
and to the further fact that the traffic is practically all handled 
during a comparatively short season, in the summer and fall 
months. Individual carriers in their endeavor to secure tonnage 
or for other reasons have from time to time inaugurated reduced 
rates, and the competing lines in order to secure their share of 
the movement have invariably met the lower rates. It is claimed 
this competition has been prevalent for years and has finally 
placed complainants in a position where their financial security 
is jeopardized. They take the position that due to the com- 
petitive situations it would be useless to seek increased rates 
unless all the carriers operating in this territory were required 


to maintain the same rate levels. Thus the two primary issues 
P.U.R.1928E. 
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here for consideration are first, whether or not the rates of com- 
plainants and defendants on the heretofore named commodities 
should be increased, and second, whether or not the Commission 
should prescribe the rates, rules and regulations to be applied 
uniformly via all common carriers. 

[1] A considerable portion of the evidence and testimony 
relating to the increased rates was devoted to showing the diffi- 
culties encountered in performing a common carrier service on 
the bays and rivers and the changed operating conditions justify- 
ing the rates sought. There appears no doubt from this record 
that there are hazards prevalent in the operations, particularly 
with respect to dangerous and inconvenient landings, also that 
the nature of the traffic has changed in the last few years from 
large individual consignments to small shipments. Some years 
ago the land in the delta regions was farmed in large tracts and 
the tonnage presented to the carriers in very large consignments, 
but in recent vears the land has been farmed in relatively small 
tracts and the tonnage correspondingly broken into small con- 
signments that require more and more frequent handlings. A 
showing of this nature is pertinent in a general way, but in the 
final analysis the financial results of the operations must be given 
controlling weight. 

The annual reports of the seventeen carriers here being con- 
sidered for the vears 1924, 1925, and 1926 show that with the 
exception of the Island Transportation Company, Wood & Seitz, 
Heringer & Scott and Wheeler Transportation Company, all 
earned over the 3-year period an average return in excess of 8 
per cent on the property and equipment devoted to the public 
use, based upon an allowance of 5 per cent for depreciation. On 
this same 5 per cent depreciation basis the Island Transportation 
Company and Wood & Seitz operated at a claimed deficit, and 
Heringer & Scott and the Wheeler Transportation Company 
earned a small return above operating expenses. In arriving at 
these results the carriers’ claimed value of the property and 
equipment has been accepted in all eases without modification, 
as well as the statements of revenues and expenses, except as to 
the percentage allowed for depreciation. An inventory valuation 


of the properties devoted to the public service might show either 
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a greater or less value than that carried on the books of the 
operators. 

Counsel for the California Farm Bureau Federation, protest- 
ant, argues in his brief that a depreciation in excess of 5 per 
cent per annum would be excessive because much of the floating 
equipment employed by the operators in this territory shows an 
average life in excess of twenty years. The depreciation set 
up as expenses by these operators will run from 5 to 20 per cent. 

[2, 3] Counsel for complainants in their brief maintain that 
depreciations on a 5-per cent basis is insufficient, and claim that 
this depreciation should be at least 10 per cent. It may be on a 
more complete record that a depreciation in excess of 5 per cent 
could be justified, but on the record before us I am not warranted 
in accepting anything in excess of 5 per cent as the testimony 
offered shows that the life of the hulls of vessels is at least 
twenty years and the life of the machinery therein of a con- 
siderably longer duration. The property in use justifying de- 
preciation in excess of 5 per cent per annum, such as automobile 
equipment, ete., is negligible and will be offset by allowing a full 
5 per cent depreciation on the machinery. If an average depre- 
ciation in excess of 5 per cent is justified, as complainants con- 
tend, the amount thereof should have been shown conclusively, 
for this proceeding is also an application under § 63 (a) of the 
act to increase rates, and the burden is upon complainants to 
justify the proposed rates. It is fundamental that depreciation, 
being a most important item of expenses, and a proper charge, 
should be correct and proven in order to accurately determine the 
financial condition of the carriers. 

Complainants maintain that in determining the rate of return 
earned by the carriers, we should consider them as a whole 
rather than individually, and in support thereof cite the action 
of the Director General of Railroads during Federal control and 
of the Interstate Commerce Commission under the provisions of 
§ 15 (a) of the Interstate Commerce Act in Increased Rates 
1920 (58 Inters. Com. Rep. 220), wherein horizontal increases 
in rates were authorized upon a showing that the rail carriers 
as a whole were not earning a fair return. If this procedure 


were followed, the seventeen carriers as a whole, allowing a 5 
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per cent depreciation, earned an average of about 2.5 per cent 
on the claimed valuation during the years 1924, 1925, and 1926, 
but this low return is attributable to the adverse showing made 
by a single carrier, the Island Transportation Company, and 
with the exclusion of this carrier from consideration the others 
as a group realized a return in excess of 8 per cent. 

The Island Transportation Company claims the average value 
of its property and equipment devoted to the public use to be 
$631,615.55, or about 54.5 per cent of the average claimed valua- 
tion of $1,160,368.58 for the entire seventeen carriers, yet dur- 
ing the 3-year period, 1924, 1925, and 1926, this carrier, based 
on the revenue received, handled only about 15 per cent of the 
total traffic. It appears obvious, and the record shows, that the 
financial difficulties of the Island Transportation Company are 
not primarily due to insufficient rates but to an over-abundance 
of equipment, a large part of which is not entirely suited to the 
present-day transportation requirements, it consisting principal- 
ly of barges and towboats not now used to capacity. In the past 
when the tonnage was handled in relatively large individual 
consignments the barge and towboat undoubtedly constituted an 
economical method of operation, but the record discloses that 
since the advent of the small shipments this is not the most eco- 
nomical way to handle the traffic in the delta regions. 

Based on the revenues received during the 3-year period by 
the four carriers not earning a return of at least 6 per cent, 
namely, Island Transportation Company, Wood & Seitz, Herin- 
ger & Scott, and Wheeler Transportation Company, the tonnage 
handled via these lines was approximately twenty-eight per cent 
of the total transported by all seventeen carriers. Here we are 
confronted with a situation where the necessities of four carriers 
handling a relatively small portion of the total tonnage on the 
rivers would result in burdening the public by increasing the 
rates of other lines handling 72 per cent of the traffic and which 
the record shows are not entitled to the increases. The fact that 
the lines transporting the bulk of the traffic realized reasonable 
returns on their investment throughout a period of years, oper- 


ating in the same territory as the Island Transportation Com- 
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pany, Wood & Seitz, Heringer & Scott, and the Wheeler Trans- 
portation Company, leads me to the conclusion that the present 
rates are not the entire cause of their poor financial condition. 

Complainants’ plea for uniform rates, rules and regulations 
rests upon a desire to prevent the carriers reducing existing rates 
without authority of the Commission and to establish rules and 
regulations free from ambiguities so that they may be applied 
uniformly without misinterpretation. They claim, as previously 
stated, that where one carrier reduces its rate the others, if they 
are to secure their share of the tonnage, must of necessity estab- 
lish rates of the same volume, even though they believe the re- 
duced rates unremunerative. The evidence shows that in the 
past where a carrier has reduced its rate by proper tariff publi- 
cation, the others have usually done likewise, but there is no 
evidence on this record to show that any of the rates when re- 
duced were unduly low or noncompensatory. 

The two largest operators of vessels, the California Trans- 
portation Company and the Southern Pacific Company’s river 
lines, are now neither complainants nor defendants, although 
made parties defendant when the proceeding was filed. At the 
first hearing they were eliminated but the reasons for such action 
are not clearly set forth in the record. 

The Southern Pacific Company operates vessels on regular 
schedules between San Francisco, Sacramento, and the inter- 
mediate points, and the California Transportation Company be- 
tween San Francisco, Sacramento, Stockton and the intermediate 
points, and also performs a service with two vessels not on regu- 
lar schedules but which serve exclusively the delta producing 
regions. In addition to the competition of these two strong lines, 
the named complainants and defendants in this proceeding are 
confronted with the competition of privately owned water car- 
riers, contract and common carrier trucks, and by the railroads, 
Southern Pacific, Santa Fe, Western Pacific, and San Francisco- 
Sacramento, which collectively serve Sacramento, Stockton, Anti- 
och, Pittsburg, Avon, Martinez, Port Costa, Benicia, South 
Vallejo, Petaluma, Oakland, and San Francisco. Complainants 


contend that certain territory is not competitive with the rail 
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carriers because much of the tonnage is inaccessible to them. 
The record, however, does not sustain this contention, as approxi- 
mately 15 per cent of the tonnage handled during the year 1926 
moved solely between the points where there is rail competition. 

[4] Complainants contend that unless uniform rates are estab- 
lished it will be impossible to prevent the unscrupulous from re- 
bating. Throughout the hearings there was a considerable 
amount of veiled testimony, principally by the president and 
secretary of the Bay and River Boat Owners’ Association, relat- 
ing to the practices of some carriers in deviating from their pub- 
lished tariffs and by various devices according shippers prefer- 
ential and unlawful rates. These witnesses testified they were 
unwilling to make any specific charges and although intimating 
they were in possession of the facts contented themselves with 
general allegations. If it is true that carriers are departing from 
their published tariffs, and complainants, as they intimate, are 
in possession of the facts, it is their duty to lay the matter before 
the Commission. Certainly the establishment of uniform rates 
will not automatically cure this evil, if such exists, but on the 
contrary would afford more leeway to the unscrupulous. 

[5] There is nothing inherently wrong with the principle of 
uniform rates, rules and regulations, and indeed in some in- 
stances they are imperative. Section 32 of the Public Utilities 
Act in substance states that when necessary for the preservation 
of adequate service and when public interest demands, the Com- 
mission shall have the power to prescribe the uniform rates, 
rules, regulations, and practices. This section of the act, broadly 
interpreted, must apply to uniform rates where there are uni- 
form circumstances and conditions and when the uniform rates 
can be made to apply to every operator performing a similar 
service in the territory involved. 

[6, 7] It clearly appears to me that in a situation where the 
transportation services performed are by various methods and 
are totally different, no beneficial or practical results would be 
secured and in the end would only restrict defendants from 
voluntarily changing rates, which may in many cases be entirely 


justified under changing conditions. The absence of uniform 
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rates as prayed for in this proceeding will not place a burden on 
complainants, for they now have the means, by use of the pro- 
visions of § 63 (b) of the Public Utilities Act, to have suspended 
and investigated any reductions in rates which they may consider 
unduly low. Under these provisions of the act the Commission 
has the power, either upon complaint or upon its own motion, 
to enter upon a hearing to determine whether or not the reduced 
rates are reasonable and compensatory. 

After careful consideration of all the facts of record I am of 
the opinion that complainants have not justified the increased 
rates or the establishment of uniform rates, rules and regulations. 
The complaint should be dismissed, but without prejudice to any 
future action these complainants may desire to take. 

I recommend the following form of order: 


ORDER. 


This case having been duly heard and submitted, full investi- 
gation of the matters and things involved having been had, and 
basing this order on the findings of fact and the conclusions con- 
tained in the opinion which precedes this order; 

It is hereby ordered, that Case No. 2319 be and the same is 
hereby dismissed, without prejudice. 

The foregoing opinion and order are hereby approved and 
ordered filed as the opinion and order of the Railroad Commis- 
sion of the State of California. 


Decoto, Commissioner: I do not wish to be understood as 
favorable to an allowance of 5 per cent depreciation in cases of 
this character. It seems to me that a depreciation of from 2 
per cent to 34 per cent would be ample under these circum- 


stances. 
P.U.R.1928E, 
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CALIFORNIA RAILROAD COMMISSION, 


RE SMITH RIVER POWER COMPANY, 
[Application No. 14697.] 


RE W. H. McINDOE et al. 
[Application No. 14718.] 
[Decision No. 19939.] 


Security issues — Basis — Going concern value, 

1. An issue of securities will not be permitted against an allow- 

ance for going concern value, p. 98. 
Security issues — Amount — Historical cost. 

2. A security issue should be based upon the estimated historical 
cost of the properties, consideration being given to the depreciation of 
such properties and the earnings realized from the operation of the 
properties, p. 98. 

(June 26, 1928.] 

Apprication for a transfer of utilities and authorization of 
security issues; transfer approved and securities issued author- 
ized in accordance with opinion. 

Appearances: ©. Romander, for Smith River Power Com- 
pany; Orrick, Palmer & Dahlquist, by Hillyer Brown, for Pub- 
lie Utilities California Corporation, and for W. H. McIndoe, and 


James H. Owen. 


By the Commission: In Application No. 14718 W. H. Me- 
Indoe and James H. Owen ask permission to transfer to the 
Smith River Power Company, a corporation, all of their right, 
title, and interest to the water and electric properties operated by 
said company. 

In Application No. 14697, Smith River Power Company asks 
permission to transfer its business and properties to Public 
Utilities California Corporation, who asks authority to purchase 
such properties and issue in payment therefor $23,200 of com- 
mon stock. 

It is of record that the legal title to the Anthony Water System 
supplying domestic water in and about the town of Smith River, 
Del Norte county, was originally owned by Mary Anthony and 
W. H. MeIndoe. Pursuant to an application filed with the Com- 
mission it, by Decision No. 10499, dated May 24, 1922, au- 
P.U.R.1928E. 
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thorized Mary Anthony to transfer her interest in the water 
system to James H. Owen. Thereafter James H. Owen trans- 
ferred his interest to W. B. Ribenack without first having ob- 
tained permission from the Commission to make such transfer. 
By Decision No. 12452, dated August 6, 1923, the Commission 
authorized W. B, Ribenack to transfer his interest in the prop- 
erties to the Smith River Power Company, an unincorporated 
association. Thereafter the association extended the water sys- 
tem and also constructed an electric generating system and began 
to distribute electric energy. By Decision No. 18818, dated 
September 19, 1927, the Commission authorized the Smith River 
Power Company, an association, to sell its properties to the 
Smith River Power Company, a corporation. In order to per- 
tect the title of Smith River Power Company, a corporation, 
which now operates all of the properties, applicants asked that 
the Railroad Commission authorize W. H. MecIndoe and James 
H. Owen to convey such interest as they may have in the prop- 
erties of the Smith River Power Company, a corporation, to 
said Smith River Power Company. This transfer will be effected 
by the execution of a quitclaim deed. No consideration other 
than what has heretofore been paid will be paid for the properties 
by the Smith River Power Company, a corporation. 

In Application No. 14697 Smith River Power Company, a 
corporation, asks permission to transfer its properties to the 
Public Utilities California Corporation. The vendor is engaged 
in distributing water and electricity to the inhabitants of Smith 
river and vicinity. The testimony shows that it has 74 water 
and 81 electric consumers. 

There was filed in these proceedings as Exhibit “Bb” an esti- 
mate of the cost of reproducing the properties of Smith River 
Power Company, and an estimate of the original cost of the 
properties, prepared by the Loveland Engineers, Incorporated. 


A summary of the estimate follows: 
Estimated original cost 





Reproduction cost sinking fund 
Item New Depreciated New accumulation 
Intangibles ....... $3,000.00 $3,000.00 $3,000.00 
Electric properties. 19,104.00 18,627.00 19,104.00 $477.00 
Water properties .. 6,248.00 4,709.00 5,806.00 1,160.00 
:.. MOE $28,352.00 $26,336.00 $27,910.00 $1,637.00 
P.U.R.1928E. 7 
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The allowance for intangible capital includes $500 for organi- 
zation, $250 for acquiring franchises, $2,250 for going concern 
value. 

[1, 2] The Commission has heretofore gone on record that it 
will not permit the issue of securities against an allowance for 
going concern value. Likewise that the security issue should 
be based upon the estimated historical cost of the properties, con- 
sideration being given to the depreciation of such properties and 
the earnings realized from the operation of the properties. De- 
ducting the $2,250 from the $27,910 leaves a balance of $25,660. 
The sinking-fund accumulation, as reported by the Loveland 
Engineers, is $1,637 which, deducted from the $25,660, leaves 
a balance of $24,023. The Public Utilities California Corpora- 
tion asks permission to issue $23,200 of stock in payment for 
the properties. Such issue, we feel, is warranted and the order 
herein will authorize the same. 





NEBRASKA STATE RAILWAY COMMISSION, 


RE 8. Y. A. BUS LINE, 
[Application No. 6770.] 


Automobiles — Commission jurisdiction — Need of special statute. 
The Commission has no authority in the absence of a statute 
specifically delegating to it power to regulate motor utilities to refuse 
authority to intrastate operator seeking the same, notwithstanding the 
fact that existing motor service over the proposed route is adequate and 
that the proposed service will make both operations unprofitable. 





Automobiles — Commission authority — General powers. 

Dissent to the effect that the Commission by virtue of its general 
powers to “regulate” the service and safety of operation of each motor 
transportation company and by virtue of its constitutional powers to 
regulate common carriers, has jurisdiction to refuse authority for pro- 
posed motor service which will result in a duplication detrimental to 


public interest, p. 101. 
(MILLER, Commissioner, dissents.) 


[June 26, 1928.] 
P.U.R.1928E. 





XUM 





XUM 


RE S. Y. A. BUS LINE. 09 


AppxicaTIon of a motor carrier for authority to operate within 
the state of Nebraska; authority granted. 

Appearances: George Armand, York, John Riddell, York 
for applicant; C. T. Wilson, Hebron, Lester Dunn, Lincoln 
for protestant; Walter V. Huston, Bus Clerk, for the Com- 
mission. 


By the Commission: Application was presented to the Com- 
mission April 21, 1928, by the S. Y. A. Bus Line, a motor trans- 
portation company owned and operated by George Armand, 
York, for authority to extend operations to include bus service 
between York, Nebraska and Belleville, Kansas, and for ap- 
proval of route and schedule sought to be used in connection with 
the proposed additional service. 

The route and schedule submitted for approval are as follows: 


Route 


From York, Nebraska to Belleville, Kansas, via Federal High- 
way No. 81, Nebraska portion of which route is sketched in blue 
on state highway map attached to original application. 


Schedule. 
Read Down Read Up 
Miles Southbound Stations Northbound 
A.M. P.M. 
0 7:30 Ly. York Ar. 6:40 
7:50 McCool Jct. 6:20 
8:10 Fairmont 6:05 
8:25 Geneva 5:45 
8:45 Strang 5:25 
9:05 Bruning 5:05 
9:25 Belvidere 4:45 
9:45 Hebron 4:25 
10:10 Chester 4:00 
83 10:40 Belleville 3:30 


Mileage in Nebraska 69.7 


The C. T. Wilson Bus Line, a motor transportation company 
owned and operated by C. T. Wilson, Hebron, Nebraska, was 
authorized by order of the Commission issued August 1, 1927, 
under Application 6812, to furnish bus service over the York- 
Hebron portion of the route proposed in the application herein. 
Since the date of issuance of said order, the C. T. Wilson Bus 
Line has continuously and exclusively furnished motor transpor- 
tation service between said points. The approved York-Hebron 
P.U.R.1928E. 
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schedule upon which said motor transportation company has 
operated since November 22, 1927, is as follows: 


Hebron-Y ork, 


Read Down Read Up 
Daily Ex. Sun. Stations Daily Ex. Sun. 
P.M. A. M. P. M. P. M. 
2:20 7:40 Ly. Hebron Ar. 1:50 9:10 
2:35 8:00 Belvidere 1:30 8:50 
2:50 8:20 Bruning 1:10 8:30 
3:05 8:40 Strang 12:50 8:10 
3:20 9:00 Geneva 12:30 7:50 
3:40 9:20 Fairmont 12:10 7:30 
4:20 9:40 McCool Jct. 11:20 6:45 
4:40 10:00 Ar. York Lv. 11:00 6:25 


An extension from Hebron to the Kansas border was author- 
ized, and the following schedule, including proposed Kansas ex- 
tension, was approved by the Commission’s order issued to the 
C. T. Wilson Bus Line, June 23, 1928. 


Schedule. 
Read Down Read Up 
A. M. Stations P.M. 
8:30 Ly. Hebron Ar. 7:30 
9:00 Ar. Chester Ly. 7:00 
9:00 Ly. Chester Ar. 6:40 
9:30 Ar. Belleville Ly. 6:10 
9:30 . Ly. Belleville Ar. §:25 
10:00 Cuba 4:55 
10:25 Haddam 4:30 
10:50 Morrosville 4:05 
11:15 Washington 3:40 
11:55 Hanover 3:00 
12:35 Ar. Marysville Ly. 2:20 


Said C. T. Wilson Bus Line was notified on April 24, 1928 
of the application herein and on May 1, 1928 entered formal 
objection to the establishment by applicant herein of the pro- 
posed York-Belleville run. A hearing was accordingly held at 
the office of the Commission May 23, 1928, to establish the rights 
of the interested parties. Testimony adduced during said hear- 
ing tended to prove that the C. T. Wilson Bus Line, during the 
pioneering stage of bus operations between York and Hebron, 
has, without profit, furnished bus service between said points, 
despite adverse weather and highway conditions; that it has at 
no time failed to accom nodate the traveling public in this ter- 
ritory; that it has at all times, and now is, ready, able, and 
willing to establish additional service between said points, when 


the demand for the same seems to warrant it. 
P.U.R.1928E. 
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in the light of such evidence and in consideration of all other 
facts and data surrounding the case, the Commission is of the 
opinion and finds as follows: 

First: That adequate motor transportation service is now 
being provided the traveling public between York and Hebron 
by the C. T. Wilson Bus Line. 

Second: That by the establishment of the proposed extension 
of operations by applicant herein, the patronage of the C. T. 
Wilson Bus Line would be so materially diminished that the said 
motor transportation company would be operating at a distinct 
loss. 

Third: That this York-Hebron territory, pioneered by the 
C. T. Wilson Bus Line under the most unfavorable conditions, 
served without profit pending a day when highway improvements 
might repay the effort expended, should not now be invaded by 
a concern which, the Commission feels, would not only reduce 
the revenues of the pioneer, but would fail to reap a profit for 
itself. 

Wherefore, in the cause of justice and in the interest of gen- 
eral motor transportation service in Nebraska, the Wommission 
feels that the S. Y. A. Bus Line, applicant herein, should be 
denied the privilege of establishing the proposed extension of 
operations to include motor transportation service between York 
and the Kansas border. 

But, the Commission is of the further opinion, that under the 
present laws of Nebraska, it is vested with no power to issue to 
motor transportation companies, certificates of convenience and 
necessity, and does not, under its especially delegated power to 
“regulate the service and safety of operation of each such motor 
transportation company in this state” (see § 2, Chap. 150, Ses- 
sion Laws of Nebraska, 1927), possess a prerogative which will 
permit its denial of approval of the extension of operations as 
proposed in the application herein of the S. Y. A. Bus Line. 
The route and schedule set forth in the fifth supplemental appli- 
cation herein, will be, therefore, approved. 


Miller, Commissioner, dissenting: I find myself unable to 


agree with my associates as to the power of the Nebraska State 
P.U.R.1928E. - 
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Railway Commission to withhold its approval of the bus service 
set forth in the application. Such service is concededly unneces- 
sary and it must, therefore, be, in the long run, contrary to pub- 
lie interest. 

The Constitution provides as follows: 

“The powers and duties of such Commission shall include the 
regulation of rates, service, and general control of common ecar- 
riers as the legislature may provide by law. But, in the absence 
of specifie legislation, the Commission shall exercise the powers 
and perform the duties enumerated in this provision.” Article 
IV, § 20. 

The Statutes of 1927 relating to the operation of motor busses, 
Laws of Nebraska for 1927, Chap. 150, page 403 provides as 
follows: 

“The Nebraska State Railway Commission shall have general 
control of the common carriers mentioned in § 1 hereof and is 
hereby vested with authority to make reasonable regulations, 
except the fixing of rates or fares to be charged, governing each 
motor transportation company in this state; is vested with au- 
thority to regulate the service and safety of operation of each 
such motor transportation company in this state; to require said 
common carriers to file annual and other reports, containing such 
information and data as the Commission may require, and to 
provide uniform accounting systems.” (Section 2). 

It appears to me that these sections give full authority to the 
Commission to grant or to withhold its approval, after full hear- 
ing, of applications for permission to operate motor busses. The 
regulation of service and general control cannot be accomplished 
effectively without the power to control the number of vehicles. 
As recited in the majority opinion, if new companies may be 
organized and new service undertaken without limit it is in- 
evitable that such competition will so result as utterly to destroy 
many of those who have established and built up transportation 
lines. It will doubtless frequently happen that all of those en- 
gaged in such competition will be compelled to suffer great losses 
and be thrown into bankruptcy. When failure results the service 
will undoubtedly be unduly reduced, or if maintained, the equip- 


ment used will be allowed to deteriorate and in any event the 
P.U.R.1928E. 
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public service will suffer. There is no reason in my opinion 
why the public may not limit the number of vehicles in use 
because without limitation too many will undertake the business 
of carrying passengers. The result will be that the service will 
suffer, as above stated or that, rather than go into bankruptcy, 
the operators will combine to keep up fares. It would be im- 
possible for the Commission to hold the fares down to a reason- 
able point. While the first condition above mentioned may not 
result, the public may be overcharged and probably be compelled 
to ride in inferior equipment. In any event, the public will pay 
the cost of the unnecessary operation and it will not get the 
service that it deserves. 

For an extended discussion of the subject see dissenting opin- 
10n of Commissioner Hall in the matter of the application of the 
People’s Telephone Company to sell stock, 8 Ann. Rep. Neb. 
S. R. C. 211, P.U.R.1915D, 160. 

Under the majority opinion in this case it is conceded that 
the application should be denied. I cannot believe that in such 
case it was contemplated either by the people in adopting the 
constitutional amendment creating the Commission or by the 
iegislature in the enacting statute above mentioned, that such 
condition could exist and there be no remedy therefor. 





UNITED STATES DISTRICT COURT, NORTHERN DISTRICT OF 
TEXAS. 


HI-BALL TRANSIT COMPANY 
v. 
RAILROAD COMMISSION OF TEXAS et al. 
[No. 3199-457.] 
(27 F. (2d) 425.) 


Courts — Federal injunction against State Commission — Statutory 
court, 

1. After a hearing by a statutory Federal court of three judges on 
an application to enjoin a State Commission, jurisdiction may be had 
by a single Federal judge for a subsequent trial where no final action 
had been taken by the first tribunal which had granted the intervening 

P.U.R.1928E. 
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period for the purpose of permitting the State Commission to recon- 
sider its action, p. 105. 
Interstate Commerce — Exclusive Federal jurisdiction. 

2. The fundamental law of the Nation, which is the supreme law of 
the land, vests exclusive jurisdiction over interstate commerce in the 
national government, p. 105. 

Constitutional law — Attempted state regulation — Automobile. 

3. State statutes attempting to delegate to State Commissions the 
discretion to determine, not the use of the state’s highways, but the 
persons by whom such highways may be used, prohibiting their use 
to some and permitting their use to others, are unconstitutional, p. 105. 

Constitutional law — Attempted state regulation — Financial ability. 

4. State statutes attempting to delegate to State Commissions the 
discretion to determine the financial ability of interstate motor carriers 
are unconstitutional, p. 105. 

Courts — Jurisdiction over intrastate commerce — Automobiles, 

5. The Federal Court has no jurisdiction to order a State Commis- 
sion in the intrastate field, p. 107. 

Injunction — Question as to operation in good faith. 

6. Injunctive relief against a State Commission refusing to author- 
ize interstate motor carriers was denied where there was grave doubt 
as to whether the carrier was confining its activities strictly to inter- 
state commerce, p. 107. 


[June 19, 1928.] 


Appxication of interstate motor carrier for injunction to re- 
strain interference by a State Commission; dismissed without 
prejudice. 

Appearances: J. M. Hayes, of Oklahoma City, and E. R. 
Meek, of Dallas, for plaintiff; D. A. Simmons aand H. Grady 
Chandler, Assistant Attorneys General, for defendants. 


Atwell, District Judge: This suit was instituted early in 
March, 1928, by the plaintiff, a copartnership, composed of two 
gentlemen alleged to reside in the state of California. The bill 
is rather generally drawn, but alleges, in substance, that the co- 
partnership is operating a line of motor busses for the carriage 
of passengers, interstate, from California, Arizona, New Mexico, 
and Texas to a terminus at Dallas, Texas, and from Dallas on 
into Oklahoma, Missouri, and ultimately to Chicago; that the 
Railroad Commission of Texas, which is given power by an act 
of the legislature to grant certificates of “convenience and neces- 


sity” to prospective motor common carriers of passengers, acting 
I.U.R.1928E. 
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under §§ 3 and 7 of the state law (Acts Tex. 40th Leg. [1927] 
Chap. 270), refuses to grant a permit to plaintiff, and threatens 
arrest of plaintiff’s drivers in and by the county authorities in 
Texas in the counties through which it is alleged their automo- 
biles, in the conduct of such interstate passenger business, will 
of necessity be compelled to pass, and that such state law is 
unconstitutional. 

[1] A preliminary restraining order, a temporary injunction, 
and a permanent injunction are prayed. The defendants main- 
tain the constitutionality of the law mentioned, and assert it to 
be their duty and province to supervise, under the police power 
of the state, the conduct of such business as is contemplated by 
the plaintiff. At a hearing before three judges, at New Orleans, 
Circuit Judge Foster, District Judge Dawkins, and the writer, 
a rule was entered giving the defendant thirty days more in 
which to consider the application of the plaintiff. 

On this day, by agreement of all parties, the case is taken up 
on the merits for final solution, the defendants presenting an 
objection to the jurisdiction, on the ground that the hearing be- 
fore the three judges requires this trial to be before three judges. 
The Act of 1925 (28 USCA § 380), if read loosely, does seem 
to leave that impression; but the Supreme Court, in Smith v. 
Wilson, 273 U. S. 388, 71 L. ed. 699, 47 Sup. Ct. Rep. 385, 
neld that it did not so mean, unless the application for an inter- 
locutory injunction had been pressed to a determination; the 
reason, then, being patent that it would look wrong to permit 
one judge, upon a final hearing, to undo what three judges had 
done upon a preliminary hearing. 

[2-4] A great deal of testimony has been admitted, including 
the opinion of the Railroad Commission. This testimony and 
this opinion clearly evidence the view of the Commission, not- 
withstanding its disclaimer, in its amended answer, of any au- 
thority to grant a “certificate of convenience and necessity” to 
an interstate carrier, that it has such authority. 

Section 3 of the Act of 1927 is as follows: 

“Tt is hereby declared that when existing transportation facili- 


ties on any highway in this state do not provide passenger service 
P.U.R.1928E. 
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which the Commission shall deem adequate to provide for public 
convenience on such highway, then such inadequacy of service 
shall be considered as creating a condition wherein the public 
convenience and necessity require the designation of, and pro- 
vision for, additional service on such highway, and it shall be 
the duty of the Commission to issue certificate or certificates as 
l.erein provided, if, in the opinion of said Commission, the is- 
suance of such certificate will promote the public welfare.” 

Section 7 of the same act is as follows: 

“. . . In determining whether or not a certificate should 
be issued, the Commission shall give weight and due regard to 
(1) probable permanence and quality of the service offered by 
the applicant; (2) the financial ability and responsibility of the 
applicant and its organization and personnel; (3) the character 
of vehicles and the character and location of depots or termini 
proposed to be used; and (4) the experience of the applicant in 
the transportation of passengers and the character of the bond 
or insurance proposed to be given to insure the protection of its 


passengers and the public. . r 


The first part of § 5 has the following provision: 

“No motorbus company shall hereafter regularly operate for 
the transportation of persons as passengers for compensation or 
hire over the public highways of this state without first having 
obtained from the Commission under the provisions of this act 
a certificate or permit declaring that the public convenience and 
necessity require such operation.” 

That such regulation by a state is entirely unconstitutional, 
when sought to be applied to interstate commerce, is not an 
open question. Discussion was foreclosed at an early date, be- 
cause the fundamental law of the nation, which is the supreme 
law of the land, vests jurisdiction over such commerce in the 
National Government. ; 

That the motor age has dawned does not change the law, and, 
beginning with Buck v. Kuykendall, 267 U. S. 307, 69 L. ed. 
623, P.U.R.1925C, 483, 45 Sup. Ct. Rep. 324, 38 A.L.R. 286, 
wherein Mr. Justice Brandeis, for the Court, said: “Thus, 


the provision of the Washington statute is a regulation, not of 
P.U.R.1928E. 
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the use of its own highways, but of interstate commerce. Its 
effect upon such commerce is not merely to burden but to ob- 
struct it. Such state action is forbidden by the Commerce Clause. 
It also defeats the purpose of Congress expressed in the legis- 
lation giving Federal aid for the construction of interstate high- 
ways’—down through Bush & Sons Co. v. Maloy, 267 U. S. 
317, 69 L. ed. 627, P.U.R.1925C, 488, 45 Sup. Ct. Rep. 326; 
Interstate Busses Corp. v. Holyoke Street R. Co. 273 U.S. 45, 
71 L. ed. 530, P.U.R.1927B, 46, 47 Sup. Ct. Rep. 298; Inter- 
state Busses Corp. v. Blodgett, — U. 8. —, 72 L. ed. —, P.U.R. 
1928C, 144, 48 Sup. Ct. Rep. 230; Clark v. Poor, 274 U. S. 
554, 71 L. ed. 1199, P.U.R.1927D, 346, 47 Sup. Ct. Rep. 702, 
and Sprout v. South Bend, — U. S. —, 72 L. ed. —, 48 Sup. 
Ct. Rep. 502, which treat of similar cases from the states of 
Washington, Ohio, Connecticut, Maryland, Massachusetts, and 
Indiana, there has been a consistent maintenance of the su- 
premacy of the nation over such interstate traffic. 

Manifestly the purpose of §§ 3 and 7 of the Texas Act is to 
allow the Railroad Commission to determine, not the use of the 
state’s highways, but the persons by whom such highways may 
be used, prohibiting use to some and permitting their use to 
others, and to determine what facilities are adequate, as well as 
to determine the financial ability, ete., of the persons so engaged. 
All such regulations by the state are unconstitutional. 

In this country there is no financial test of one’s right to en- 
gage in business. The poor man has the same right as the rich 
man. The driver of one car, who maintains a schedule and 
drives it within the lawful limits, and preserves the proper 
guaranties in the way of insurance for his passengers, etc., has 
as much right to enjoy the highways into and through the states 
in passing from state to state, as does the man with $1,000,000 
and with 1,000 cars. To hold otherwise would be to fix a money 
rule, which is not lawful. 

[5, 6] It has developed, however, during the presentment of 
the testimony, that grave doubt has been raised as to whether 
the plaintiff confined its carrying of passengers to those who 


were traveling interstate. So much doubt is raised by the testi- 
P.U.R.1928E. 
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mony that it would be unsafe to grant the relief prayed for. 
The Railroad Commission has as undoubted authority over inter- 
state business as has the Nation over interstate business, This 
Court would have no more jurisdiction to order the Commission 
in the intrastate field than does the Commission have in the 
other field. See Sanger v. Lukens (D. C.) 24 F. (2d) 226. 

Because of such situation, the bill will be dismissed without 
prejudice to again seek relief, if and when the coming of new 
conditions shall warrant. 





WISCONSIN SUPREME COURT. 


WILLOW RIVER POWER COMPANY 
v 


RAILROAD COMMISSION OF WISCONSIN. 
(— Wis. —, 220 N. W. 173.) 


Service — Default of payment by previous owner — Installation 
charges. 

1. Current owners of premises to which a utility has constructed 
its line and stands ready to serve are under no contractual obligation 
to pay for such installation as a condition of receiving service, notwith- 
standing a company rule authorizing it to require the cost of extensions 
to be paid in advance by customers, or the fact that previous owners 
had defaulted in the payment of notes given therefor, p. 110. 

Service — Jurisdiction of Commission — Default by former owner. 

2. The Commission has jurisdiction to require a utility to render 
service notwithstanding the default in the payments for installation of 
wiring by former owners, and a rule authorizing it to require cost of 
extension to be paid in advance, p. 110. 


[June 18, 1928.] 
Appear from judgment of circuit county court affirming an 


order of the Railroad Commission requiring an electric utility 
to extend service; affirmed. 


This action was brought to review an order of the Railroad 
Commission, made August 24, 1927, P.U.R.1927E, 548, requir- 
ing the plaintiff, a public utility, to connect for electric service 
and serve the premises of the Farmers’ Finance Corporation in 


the village of Hammond and the farm premises of H. E. Binger 
P.U.R.1928E. 
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near Roberts. Prior owners of these two premises made con- 
tracts with the power company in 1920 and 1921 under the 
rules of the company then in force authorizing the company to 
require the cost of the extension of the wires required for such 
service to be paid for by the customer in advance of such in- 
stallation. In the two instances here the payments for such 
extension costs were not made in cash, but notes taken in lieu 
thereof of $242.86 and $450, respectively. Such notes were 
renewed from time to time, and payments made on one of them, 
but on August 18, 1923, and November 19, 1924, service was 
discontinued as to each of such premises because of the default 
in the paying of such respective notes or renewals. In one in- 
stance the service was discontinued with the consent of the then 
owner of the premises, maker of such contract, and in the other 
such owner and maker became insolvent. The wires remained 
on the said premises the same as before, after the discontinuing 
of such service. 

In 1927 the present owners or occupants of said premises made 
demand that service be renewed by the power company, which 
demand was refused on the ground that it had the right to insist, 
under its existing rule and regulation to the effect that, if a 
customer defaults in the payment of bills or fails to comply with 
the utility’s rules after specific notice has been given, the utility 
may discontinue service and remove its metering equipment. 
The Railroad Commission, upon the hearing, made its order 
directing that service should be furnished without requiring any 
payment on account of such unpaid obligations of the prior 
owners, and this action was brought to review such order; and, 
from the judgment affirming the action of the Railroad Com- 
mission, this appeal is taken. 

Appearances: Spencer Haven, of Hudson, for appellant; 
John W. Reynolds, Attorney General, and Sue] O. Arnold, As- 


sistant Attorney General, for respondent. 


Eschweiler, J.: The utility here insists that the taking of 
the notes from the parties to the original contract with the utility 
providing for the payment in advance of the cost for the equip- 
ment and installation of the necessary wires for service in such 
P.U.R.1928E. 
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territory as was here involved could not be considered as pay- 
ment, and that such obligation was a continuing one, and that 
the Railroad Commission was without power to compel the utility 
to now furnish service to new owners of the same premises, leav- 
ing unpaid the amounts due for the original installation of 
service. 

The trial court properly found that there was no express con- 
tract agreement between the power company and the former 
owners that the giving of the notes should be accepted as a pay- 
ment of the obligations evidenced by such notes, and, there being 
no express agreement to that effect, the mere giving of such obli- 
gations did not, as between the parties, amount in law to a pay- 
ment or discharge of the obligations. Wagner v. Old Colony 
Life Insurance Co. 170 Wis. 1, 5, 172 N. W. 729. We deem 
this proposition, however, immaterial here. 

[1, 2] The power company did not exercise the option which 
it had secured to itself of removing the wires and equipment from 
the premises upon default in the payment, but allowed the same 
to remain on the respective premises in the same form as before 
and ready for immediate service. 

The utility being in a situation where it can now furnish serv- 
ice to the present owners of the premises without any additional 
expenditure for equipment, it cannot, as against a present owner 
of the premises, refuse him service because of unpaid liabilities 
of a former owner with which the present owners are neither by 
contract or law charged with responsibility, and for which they 
have in no wise assumed responsibility. That refusal of such 
service in a city to a present occupant of premises whose former 
occupant was delinquent in his obligations cannot be based upon 
the ground that the obligations of a prior owner or occupant 
must first be met as a condition precedent to the right of service 
is not questioned here by appellant, and is well established by 
the authorities passing on such a question, among which are 
Hatch v. Consumers’ Co. 17 Idaho, 204, 104 Pac. 670, 40 L.R.A. 
(N.S.) 263, with note; cases cited in note in 28 A.L.R. 486, and 
13 A.L.R. 349. 

We can find no ground upon which a distinction can be made 


between such a situation and the one here. The company has 
P.U.R.1928E. 
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its wires installed and ready for service to the present owner or 

eccupant of these two premises, and they are entitled to present 

service, and it is within the power and jurisdiction of the Rail- 

road Commission to direct that such service shall be given. 
Judgment affirmed. 





NORTH DAKOTA SUPREME COURT. 


STATE, Doing Business as North Dakota Mill & Elevator 
Association et al. 
Vv 


GREAT NORTHERN RAILWAY COMPANY et al. 
[No. 5394.] 
(— N. D. —, 219 N. W. 295.) 


Public utilities — Ownership by state — Warehouses. 

1. The state-owned mill and elevator, together with the equipment, 
trackage, and other facilities thereof in Grand Forks, North Dakota, is 
in law and fact a “public terminal grain elevator and subject to regula- 
tion as such,” p. 121. 

Service — Grain milling and storage — Railroads. 

2. “Milling in transit,” “stoppage in transit,” “cleaning, mixing, 
and storing in transit,” are lawful services which may be required from 
transportation companies under proper conditions, and are not mere 
privileges to be granted by transportation companies on their own voli- 
tion, p. 120. 

Service — Duty to serve — Right to compensation — Railroads. 

3. Such service [milling, stoppage, cleaning, mixing, and storing 
grain in transit] cannot be required of transportation companies with- 
out adequate compensation therefor, p. 120. 

Railroads — Jurisdiction of Commission — Handling grain, 

4. The Board of Railroad Commissioners of the state of North 
Dakota has the power and authority to determine when and where such 
service [milling, stoppage, cleaning, mixing, and storing grain in trans- 
it] shall be rendered, and the duty of determining primarily what is 
an adequate compensation therefor, p. 121. 

Rates — Handling grain — Railroads. 

5. The record examined, and it is held, that the decision of the 
Board of Railroad Commissioners that 1 cent per hundredweight is an 
adequate compensation for “cleaning, mixing, and storing in transit” 
service, required of transportation companies at the public terminal 
grain elevator, is sustained by the evidence taken, p. 122. 


[May 21, 1928.] 


Headnotes by the Court. 
P.U.R.1928E. 
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Suit by the state in the capacity of a mill and elevator asso- 
ciation against a railroad to establish rates for the handling of 
grain, appeal from the State Board of Railroad Commissioners 
fixing such rates, and appeal from order of district county court 
affirming order of the Commission; affirmed. 

.Appearances: O’Hare & Cox, of Bismarck, and R. J. Hag- 
man, of St. Paul, for appellants; H. A. Bronson, of Grand 
Forks, and T. C. Madden, Assistant Attorney General, for re- 
spondents. 


Burr, J.: This is an appeal from the judgment of the district 
court affirming an order of the Board of Railroad Cmmissioners 
of the state of North Dakota. In November, 1925, the respond- 
ents filed a complaint with the Board of Railroad Commissioners 
in and for North Dakota, and in this complaint recited the his- 
tory and development of the “basic industry of the producers of 
the state of North Dakota, as well as of all citizens of the state 
directly or indirectly connected therewith,” showing the geo- 
graphic and economic features incident to the marketing and 
distribution of the agricultural products in relation to the coun- 
try at large, and setting forth the problems of transportation, 
cleaning, and other factors in marketing. The complaint then sets 
forth that the defendant railroads are the chief machinery in the 
transportation problem, and that under the economic conditions 
in this state there have grown up fixed terminal markets, in the 
state; that in addition thereto the legislature of this state, by 
Chap. 217 of the Session Laws of 1925, enacted: “The state- 
owned mill and elevator, located at or near the city of Grand 
Forks, North Dakota, is hereby declared to be a public terminal 
grain elevator and subject to regulations as such.” The com- 
plaint further shows that by the same statute the Board of Rail- 
road Commissioners for this state is “authorized, empowered, 
and required to determine and fix the intrastate rates for the 
transportation of all grain and grain products moving to or from 
such public terminal grain elevator within the state of North 
Dakota.” The complaint further alleged that the defendant rail- 
roads had already established rates and that the rates so estab- 
lished are unreasonable, and, therefore, the complainants pray 


that: 
P.U.R.1928E. 
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“The Board of Railroad Commissioners initiate and conduct 
an investigation and hearing under and pursuant to Chap. 217 
of the Laws of North Dakota for the year 1925, and as other- 
wise provided by law, and that defendants may be severally re- 
quired to participate in such investigation and hearing and to 
answer the petition and complaint herein, and that, after due 
investigation and hearing, such findings and orders be made, and 
proceedings had that, upon and for the transportation of all 
grain and grain products moving to or from said terminal or 
within said terminal, at Grand Forks, intrastate rates will be 
just, reasonable, and free from discrimination and confiscation 
in their character, that the said terminal at Grand Forks be 
recognized, found, and adjudicated to be a terminal in fact, 
ready, able, and equipped to serve as a terminal for the grain of 
this state tributary thereto, and that the acts of discrimination, 
confiscation, unjust, and reasonable rates and practices, of which 
complaint as hereinbefore set forth, be removed.” 

Each of the defendants answer. The Great Northern Rail- 
road Company and the Farmers’ Grain & Shipping Company 
deny the allegations of the complaint, except that they admit 
they are “common carriers engaged in transportation of freight 
and passengers between points in North Dakota, and that they 
publish rates on grain and transit and other privileges in the 
tariffs referred to.” 

The Minneapolis, St. Paul & Sault Ste. Marie Railway filed 
its answer, stating: 

“That it is a common carrier subject to the Interstate Com- 
merce Act, and also subject to the regulation on intrastate busi- 
ness by the Railroad Commission Act of the state of North 
Dakota. Further answering, this defendant states that it neither 
affirms nor denies the other matters contained in said complaint 
and, therefore, leaves the complainant to its strict proof as to such 
allegations. This defendant states that it has just and reason- 
able rates for the transportation of grain and grain products 
moving within the confines of the state of North Dakota, and 
denies that its rates on grain and grain products are in any wise 


unreasonable or discriminatory in any respect whatsoever. 
P.U.R.1928E. 8 
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Wherefore, having fully answered the complaint herein, this 
defendant as to it asks that said complaint be dismissed.” 

In accordance with the complaint and petition, the Board of 
Railroad Commissioners gave notice of a time and place for the 
hearing. At the hearing before the Board extraneous parties 
were permitted to intervene as representatives of commercial 
interests in the state and of commercial enterprises interested in 
the subject-matter. A voluminous amount of testimony was 
taken, and thereafter the Board of Railroad Commissioners 
made its findings and conclusions setting forth the issues pre- 
sented to it, as follows: 

“First, that under Chap. 217 of the North Dakota Session 
Laws of 1925, the North Dakota terminal at Grand Forks is 
made a public terminal. 

“Second, that said Chap. 217 vests in the North Dakota Rail- 
road Commission the authority and duty to fix rates with the 
view of recognizing such terminal as a public terminal market. 

“Third, that the North Dakota terminal is in fact a public 
terminal market, fully able to function as such, and in fact so 
functioning as far as able so to do. 

“Fourth, that such terminal is the only terminal within the 
state of North Dakota equipped and able to operate as such, and 
by law recognized as such. 

“Fifth, that the whole rate structure, under which all grain 
moves to market, as now fastened upon North Dakota, gives no 
recognition to the North Dakota terminal as a terminal, either 
interstate or intrastate, and permits no rights of transit except 
in occasional instances through an arbitrary penalty imposed and 
practically compels all grain to move without the state, and 
grants to the terminals without the state full transit rights. 

“Sixth, that the North Dakota terminal is entitled to function 
as a terminal on a basis of equality with other terminals. 

“Seventh, that the North Dakota terminal is entitled to rights 
of free transit upon all grain originating in the territory tribu- 
tary to it. 

“Eighth, that the North Dakota terminal is entitled to joint 
rates over the lines of two or more carriers with free transit such 
as will place the North Dakota terminal on a basis of equality 
P.U.R.1928E. 


—_— - 





XUM 





STATE v. GREAT NORTHERN RY. CO. 115 


with other terminals, and free transit at the North Dakota ter- 
minal on the continuous distance rates from origin to ultimate 
destination. 

“Ninth, that the North Dakota terminal is entitled to switch- 
ing charges on a basis of equality with other terminals.” 

The decision of the Board of Railroad Commissioners con- 
siders the evidence produced by both sides. After summarizing 
the testimony, the findings and conclusions set forth the provi- 
sions of Chap. 217 of the Session Laws of 1925. The Board 
then finds that: 

“The evidence in these proceedings clearly shows that more 
grain is handled by the North Dakota terminal than at any other 
point in the state. The evidence is also conclusive that the 
terminal is adequately equipped to clean, mix, blend, store, or 
market wheat or other grains on a relatively large scale, and that 
there are no other mills or elevators in North Dakota which 
compare with those maintained at Grand Forks. By reason of 
this fact the terminal is able to render a valuable service to the 
producers and shippers of grain and grain products. 

“The physical terminals of the Great Northern and Northern 
Pacific Railways are located at Minneapolis, St. Paul, and 
Duluth, at which points the great bulk of North Dakota’s grain 
crop must naturally move to find an ultimate market. Approxi- 
mately ninety-five per cent of the grain moves to points outside 
of the state, and there is no question but that the North Dakota 
terminal is at a rate disadvantage in attempting to compete with 
the large terminals to the east, but this disadvantage is an inter- 
state matter over which this Commission has no jurisdiction. In 
the instant case the North Dakota terminal asks that we estab- 
lish joint line rates no higher than single line rates, with free 
transit privileges hereinbefore outlined. The testimony and 
arguments in the terminal case are persuasive, but not conclu- 
sive. In Docket No. 1860 this Commission established a reduced 
schedule of grain rates for single and joint line application. The 
basis prescribed for determining joint line rates is 85 per cent 
of the combination of locals, this method being agreed to by the 
state mill and elevator and the carriers. We are of the opinion 


that upon this record the present basis of making joint rates to 
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and from the North Dakota terminal at Grand Forks is shown 
to be unreasonable ; however, there is no evidence tending to show 
that the present single line rates are unreasonable. We are fur- 
ther of the opinion that joint line service is as a rule more ex- 
pensive than single line service, and that in this case an arbitrary 
charge should be made to cover such additional expense involved 
in joint line service. 

“As previously shown, the single line scale of rates prescribed 
by us in Case No. 1860 was for single line application between 
all points in the state, and does not include a charge for acces- 
sorial services, such as stopping for cleaning, mill-mixing, blend- 
ing, or storing, performed by the carriers. We are of the opin- 
ion that a rate between two points made high enough to include 
compensation for the service involved in permitting transit opera- 
tions is too high for the line haul service of transporting the 
shipment from origin to destination. 

“Tf a line haul rate is made high enough to permit so-called 
free transit privileges, the charge for the transit service is paid 
by all shippers, whether or not they avail themselves of the trans- 
it privilege. It is our opinion that the line haul rate itself 
should cover only the line haul and two terminal services, one at 
origin and one at destination, and that accessorial services in 
addition to the line haul should be charged for separately and 
be paid for by the party receiving the service. To hold otherwise 
would, in our opinion, result in placing an undue burden upon 
other shippers. 

“The present switching charge of $6.30 per car from the local 
elevator to the state mill or elevator is attacked by the North 
Dakota terminal as unreasonable, and they argue that the charge 
should not exceed $2.25 per car. The Great Northern Railway 
Company answers that this charge is the same as the intrastate 
plant switching charge generally in effect on the Great Northern 
Railway, with a few exceptions. There is no evidence in the 
record tending to show the cost of furnishing this service. It 
appears to be a blanket rate covering switching services ranging 
from those performed in the instant case up to destinations of 
several miles. On the record before us, we are of the opinion 
that a charge of $6.30 per car for switching a distance of some 
P.U.R.1928E. 





XUM 





XUM 


STATE v. GREAT NORTHERN RY. CO. 117 


180 feet to one-half mile is unreasonable in itself, and that the 
charge should not exceed $4 per car.” 

On these findings the Board concluded, as follows: 

“The Commission, having carefully considered all of the tes- 
timony in these proceedings, the arguments adduced, and the 
representations made, and being fully advised in the premises, is 
of the opinion and finds: 

“1. That the North Dakota terminal is by law declared to be 
a public terminal and public terminal market; that the evidence 
shows that the terminal is adequately equipped to function, and 
is functioning, as a terminal in fact in the handling, marketing, 
cleaning, mill-mixing, blending, and storing of wheat and other 
coarse grains, rendering a valuable service to the producers and 
shippers of grain and grain products. 

“2. That from and after October 1, 1926, joint rates on grain 
and grain products applicable intrastate between the North 
Dakota terminal at Grand Forks, North Dakota, and all points 
on the Great Northern, Northern Pacific, and Soo Line Rail- 
ways in North Dakota, on and north of the main line of the 
Northern Pacific, Fargo to Beach, inclusive, also between all 
points in the territory just described, when movement is through 
or via the North Dakota terminal at Grand Forks, will be unrea- 
sonable to the extent that they exceed, or may exceed, the single 
line rates by more than 14 cents per 100 lbs. 

“3. That from and after October 1, 1926, just and reasonable 
transit privileges shall include, between all points in the terri- 
tory last above described, cleaning, mixing, storing, or stopping 
in transit of all grain at the North Dakota terminal at Grand 
Forks, North Dakota, at a charge of 1 cent per 100 pounds 
and/or with a further milling in transit privilege at any point 
between Grand Forks and ultimate destination at a charge of 1} 
cents per 100 pounds, in addition to the continuous mileage rate, 
origin to destination via the North Dakota terminal at Grand 
Forks, and the second transit station. 

“4. That from and after October 1, 1926, the intraplant 
switching charges on grain and grain products in and within the 
yards of the state mill or the North Dakota terminal shall not 


exceed $4 per car. 
P.U.R.1928E. 
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“5. That Case No. 2398, the Fargo case, and Case No. 2406, 
the Bismarck case, should be dismissed without prejudice to any 
proceedings which may be had under Case No. 2255, now pend- 
ing. 

“An order in accordance with these findings will be entered.” 

The order made by the Board of Railroad Commissioners, 
omitting the formal portions, is as follows: 

“That from and after October 1, 1926, joint rates on grain 
and grain products applicable intrastate between the North 
Dakota terminal at Grand Forks, North Dakota, and all points 
on the Great Northern, Northern Pacific, and Soo Line Railways 
in North Dakota, on and north of the main line of the Northern 
Pacific, Fargo to Beach, inclusive, also between all points in the 
territory just described, when movement is through or via the 
North Dakota terminal at Grand Forks, will be unreasonable to 
the extent that they exceed, or may exceed, the single line rates by 
more than 14 cents per 100 pounds. That from and after October 
1, 1926, just and reasonable transit privileges shall include, be- 
tween all points in the territory last above described, cleaning, 
mixing, storing, or stopping in transit of all grain at the North 
Dakota terminal at Grand Forks, North Dakota, at a charge of 
1 cent per 100 pounds, and/or with a further milling-in-transit 
privilege at any point between Grand Forks and ultimate desti- 
nation at a charge of 14 cents per 100 pounds, in addition to the 
continuous mileage rate, origin to destination via the North 
Dakota terminal at Grand Forks and the second transit station. 
That from and after October 1, 1926, the intraplant switching 
charges on grain and grain products in and within the yards of 
the state mill or the North Dakota terminal shall not exceed $4 
per car. It is further ordered that Case No. 2398, referred to 
in the report as the Fargo case, and Case No. 2406, referred to 
in the report as the Bismarck case, be and the same are hereby 
dismissed’ without prejudice to any proceedings which may be 
had under Case No. 2255, now pending.” 

From this order the defendants appealed to the District Court. 
On January 20, 1927, the District Court affirmed the order, and 
it is from this order of the District Court the defendants appeal 


to this court. 
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The specifications of error set forth by defendants are as 
follows: 

“(1) That the court erred in failing and refusing to find that 
the order of the North Dakota Board of Railroad Commissioners 
appealed from went beyond the issues framed by the complaint 
and answer in requiring that transit be given at the state terminal 
at Grand Forks at a charge in addition to the line haul rate of 
1 cent per hundredweight. 

“(2) That the court erred in failing and refusing to find that 
there is no evidence upon which the same Commission could 
lawfully base its said order requiring that transit be given at the 
state terminal at Grand Forks at a charge of 1 cent per hundred- 
weight. 

“(3) That the court erred in failing and refusing to find that 
the said Commission’s findings of fact do not support their con- 
clusion that the carriers be required to give transit at the state 
terminal at Grand Forks at a charge of 1 cent per hundred- 
weight. 

“(4) That the court erred in failing and refusing to find that 
the said order of the Commission results in unlawful discrimina- 
tion against and a burden upon interstate commerce. 

“(5) That the court erred in failing and refusing to find that 
in requiring joint line rates to, from, and through the said state 
terminal to be made the continuous mileage scale, plus 14 cents 
per hundredweight, the Commission predicated its action upon a 
misconstruction of Chap. 217, Laws of 1925, relating to public 
terminal grain elevators. 

“(6) That the court erred in failing and refusing to find that 
the portions of the said Commission’s order appealed from are 
unlawful, are based on a mistake of law, and, having regard to 
the interest of both the public and the carriers, are so arbitrary 
as to be beyond the exercise of a reasonable discretion and judg- 
ment. 

“(7) The court erred in ordering judgment entered in favor 
of the complainants and respondents and against the defendants 


and appellants.” 
The District Court heard the appeal entirely on the record 


made before the Commission, and did not see uor hear tbe wit- 
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nesses. This was in harmony with the provisions of § 4609¢35 
of the Supplement, which requires the District Court to inquire 
into and determine the lawfulness of the decision or final order 
of the Board of Railroad Commissioners “on the record of the 
Commissioners as certified to by it.” It is apparent, therefore, 
the correctness of the order of the District Court is to be deter- 
mined from a review of the testimony taken by the Board of 
Railroad Commissioners. On appeal from the decision of the 
District Court, “the record and testimony and exhibits certified 
to by the Commissioners, and filed in the District Court, with 
a transcript of the proceedings in the District Court, shall con- 
stitute the record on appeal to the Supreme Court.” The case, 
therefore, is before us on the record made by the Board of Rail- 
road Commissioners, and primarily we are required to deter- 
mine “the lawfulness” of the order appealed from. The “law- 
fulness” of the order is not confined to the purely procedural 
parts. The mere fact that the Board of Railroad Commission- 
ers had jurisdiction of the matter does not in itself make its 
order therein lawful. The term “lawfulness” means more than 
conformity to legal mechanism. It means, not only did the 
Board have jurisdiction to make and render an order in the mat- 
ter, but that the order it did make was in conformity with the 
law of the case. This includes the deductions drawn from the 
testimony and the order based upon these conclusions. It is in 
this sense that the “lawfulness” of the order is attacked. No 
question is raised as to the notice given, sufficiency of the time 
allowed, opportunity to present testimony, or to the character or 
quality of the hearing; but appellants do say that the order is an 
unreasonable one in the light of the issues framed and testimony 
presented, and, therefore, is an unreasonable order. 

[2, 3] The milling transit had been given by the defendants 
before the filing of the complaint, but not the transit service for 
cleaning, mixing, storing, ete. This action, therefore, involves 
the two propositions: Should the Board of Railroad Commis- 
sioners require the railroads to give this transit service for clean- 
ing, mixing, ete.; and, if so, what charge should the railroads be 
allowed to make for the service? It is conceded that the public 
may prescribe conditions under which lawful business affected 
P.U.R.1928E. 
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with a public interest, such as that of common carriers, shall 
operate (see Greeley Transp. Co. v. People, 79 Colo. 307, P.U.R. 
1926D, 433, 245 Pac. 720), and the custom and usages of the 
defendant roads are subject to lawful regulations (see State ex 
rel. Burr v. Jacksonville Terminal Co. 90 Fla. 721, P.U.R. 
1926C, 115, 106 So. 576). It is not a question of whether the 
roads will grant the privileges at the terminal; it is matter of 
service, and, therefore, the railroads are concerned only so far 
as they are required to render the service, and then only as to 
the cost of the service required and a reasonable profit therefor, 
except they cannot be compelled to violate law or lawful regu- 
lations. 

[1] The question of whether the “state-owned mill and eleva- 
tor” should be considered a “public terminal grain elevator” is 
not in issue in this case, though arguments were made as to dis- 
crimination against other places of similar business. The evi- 
dence shows clearly that independent of the statute this state- 
owned mill and elevator is in fact a public terminal grain ele- 
vator, as the term is understood in the grain business. In addi- 
tion thereto, the statute so declares it to be and considers it as 
such for the agricultural industry of this state. The fact that 
this “terminal” does not include the whole of the city of Grand 
Forks is immaterial. A “terminal,” in the sense employed, is 
not so much the city in which it is located as it is the established 
facilities within that city which are used for the terminal busi- 
ness. Hence all of these objections to place and locality are not 
involved in this suit. 

[4] The appellants say that “the issues before the Commis- 
sion were framed by the complaint and the answer, “and be- 
cause the complaint asks for free transit privilege for cleaning, 
mixing, storing, and stoppage in transit; therefore the Board 
was limited in its inquiry to whether this transit privilege should 
be given free, and could not determine what is a reasonable 
charge for the privilege and require the service; or, as they say 
in their brief: 

“The issue before the Commission was whether the transit 


privilege should be given free or not at all. It was not an issue 
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before the Commission as to whether the transit should be given 
at a charge.” 

We cannot agree with this view. The issues framed show that 
the rates charged for transportation are already considered in 
fixing the charges for such service as is now rendered. The fact 
that the complainants asked that because of these transportation 
charges now in force and effect this terminal service be furnished 
free does not say the Board is governed by the prayer. Inde- 
pendent of any complaint, the Board had the right to institute 
proceedings itself “to determine and fix the intrastate rates for 
the transportation of all grain and grain products, moving to or 
from such public terminal grain elevator within the state of 
North Dakota.” The whole matter was before the Board for 
consideration. It had the right to determine whether such transit 
service should be given, and, if so, what rate should be charged 
therefor, or whether under existing intrastate transportation 
rates the service be free; hence there was no error on the part 
of the Board in this respect. 

[5] The next point raised by the defendants is, “There is no 
evidence ‘whatsoever in the record upon which the Commission 
could base a finding that 1 cent per hundredweight is a reason- 
able charge for giving transit.” We cannot agree with this 
view of the record. The record shows that this terminal has 
now in operation four miles of trackage, costing $73,000, paid 
for and maintained by the state of North Dakota, and used by 
the defendants free of charge. It is clear, so far as this trackage 
is concerned, there is no cost to the defendants, and, therefore, 
this can be taken into consideration in determining the reason- 
able charge for the service. Again, the evidence shows that the 
facilities for handling grain at this public terminal now, when 
you consider the size of the city, the amount of general traffic, 
the congestion or lack of congestion, and all other features con- 
sidered in determining cost, are superior to those in many other 
terminals where the railroads charge only 14 cents for this 
transit service; that the roads can handle more cars in less time, 
at less cost, for less distance, and with less time for inspection ; 
that 75 per cent of the cars at the terminal are unloaded, etc., 
in 48 hours, as compared with 7 days at Minneapolis and 4 or 
P.U.R.1928E. 
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5 days at Duluth, and that the roads grant this transit service 
now in interstate traffic for 14 cents. The evidence further 
shows that the defendants now charge but 1} cents for milling 
transit, having charged 24 cents previously, and that the time 
required for such service is greater than for transit service in 
cleaning, storing, and mixing grains. 

The undisputed testimony shows that for some time prior to 
the commencement of this action there has been a terminal grain 
exchange operated at Grand Forks handling about 2,500,000 
bushels of wheat in the same manner and for the same purpose 
as at Minneapolis, and that this terminal could handle 25,000,- 
000 bushels of wheat in a season; that it is the “natural divert- 
ing place” for other markets such as Duluth or Minneapolis, 
and that it “is a common, everyday experience” for shippers, 
after cleaning and testing, to ship cars to either of those markets 
or to sell locally; that most of the cars of wheat originating in 
North Dakota, and destined for Minneapolis or Duluth and pass- 
ing through Grand Forks, are stopped there for Federal inspec- 
tion; that this terminal can today make every kind of mill mix 
‘as close as anybody in the world;” that the capacity of the state 
mill is 18,000 bushels of wheat per day, and the terminal can 
unload 9 cars per hour, can load 12 cars per hour, can clean 
6,000 bushels per hour, can mill mix 1,200 bushels per hour, 
and can dry 2,000 bushels per hour to the extent of 2 or 3 per 
cent of the moisture; that the switching charges are $6.30 per 
car as compared to $2.25 at other terminals for greater dis- 
tances; that 68,000,000 bushels of wheat of the 1925 crop out 
of a total production of 113,000,000 in North Dakota “was pro- 
duced in territory claimed to be tributary to this terminal.” The 
complainants also furnished proof to the effect that the Twin 
City terminals are expensive and their switching operations more 
expensive than at Grand Forks. On the part of the defendants, 
it was shown that cleaning and storing in transit of grain orig- 
inating in North Dakota was permitted at Grand Forks at a 
charge of 1} cents per hundredweight when the grain was des- 
tined to eastward terminals; that this charge had been 2} cents, 
but was reduced to 14 cents; that though service is identical in 
quality at different points there may be differences in the ex- 
P.U.R.1928E. 
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pense of rendering the service at these different points ; that there 
is more expense for cleaning in transit at Grand Forks than for 
a straight shipping car though the service be the same; that the 
switching charge at Grand Forks in connection with the line 
haul service is $3.80, but a car switched to the terminal elevator 
has 48 hours free time for which the road has to pay other roads 
$1 per day for the use of their cars, and $1 per day does not 
pay for the use of its own idle car. The defendants also furnish 
proof that the single line wheat scale in North Dakota “is con- 
siderably lower than our interstate wheat scale.” On the part 
of the complainants, testimony was introduced showing that for 
certain service and distances in Minnesota the railroad charge 
was 224 cents; whereas in North Dakota it would be 264 cents 
for the same service and distance even if complainants’ request 
were granted. All these are factors to be taken into consideration 
in determining whether the rate allowed is a reasonable one, and 
are shown by the record. Consequently this second error com- 
plained of is untenable. Further, it may be stated that the Board 
fixed switching charges at $4 a car in addition, and evidently 
this charge is satisfactory to the defendants, as they did not ap- 
peal therefrom. 

The third error complained of in the brief is that the rate 
fixed is not a “reasonable transit charge.” It must be observed 
that the “lawfulness” of the order made by the Board in this 
respect must be determined from the evidence introduced, and, 
while a fair and impartial consideration of such evidence may 
lead to differences of opinion as to the reasonableness of the rate 
fixed, and while this court “must exercise its own independent 
judgment upon such facts and the law applicable thereto,” yet 
this court will give “whatever weight to which they may be enti- 
tled, if any, to the findings of the Commissioners upon disputed 
questions of fact, the determination of which involves the credi- 
bility of witnesses who testified orally before the Commission- 
ers.” See State ex rel. Hughes v. Milhollan, 50 N. D. 184, 201, 
195 N. W. 292. This does not mean this court will necessarily 
substitute its opinion for the opinion of the Board, if the opin- 
ion and determination of the Board on the testimony given oral- 
ly is a reasonable one, even though some other reasonable conclu- 
P.U.R.1928E. 
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sions could have been deduced from the same set of facts. While 
we exercise our own independent judgment, this judgment must 
necessarily be influenced to some extent by the judgment of the 
Board, in a matter primarily before it, and of which it has such 
special facilities for judging of which we are denied. 

We have already alluded to some factors which are taken into 
consideration in determining what is the reasonable rate. There 
is another fact which the board considered, and it must not be 
overlooked. “The record discloses that the time this case was 
heard before the Commission, the North Dakota terminal had 
free transit on Montana grain destined to Minneapolis or be- 
yond, and also free transit on North Dakota grain destined to 
Chicago or Chicago rate points. The record also discloses that 
for purposes of inspecting grain on the inspection tracks of ap- 
pellants in their yards or in the switching yards owned by the 
state, the switching movement of setting out the cars or moving 
the cars to the North Dakota terminal is done without charge and 
is included as a part of the rate now charged.” This transit 
charge is for service rendered after the shipment of grain has 
reached Grand Forks and over terminal facilities—not expensive 
ones maintained by the carriers like the ones at Duluth or Min- 
neapolis. The transportation rates in force and effect in the 
state of North Dakota must be considered. It is the claim of 
the complainants that transportation rates in North Dakota are 
greater than the rates charged for the same service in Minnesota. 
Complainants say that “the single line class rates for North 
Dakota are high;’ that the record also shows that this class of 
transit service furnished at such terminals as Minneapolis and 
Duluth is free, for at Minneapolis a car of wheat “can be 
cleaned, mixed, stored, or milled there without any transit pen- 
alty of any kind being assessed.” Of course we must consider 
the factor that the roads may be said to terminate there, and, 
being at a connecting point, need not care just where the car is 
stopped. Nevertheless, the element of delay and consequent loss 
of service of the car must be considered. All this service ren- 
dered therein has been taken into consideration in fixing the 
transportation rates, and even thereafter the transportation rate 


is less than in North Dakota. The complainants say: 
P.U.R.1928E. 
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“Indeed the findings of the Commission concerning the rea- 
sonableness of 1 cent are amply sustained. In our opinion fur- 
ther this Commission might well have found that for such serv- 
ice based on the existing single line rates, the transit should be 
free just the same as it is free at Minneapolis or Duluth.” 

Defendants in their brief say the “single line rate is not at- 
tacked by the complainants in this proceeding.” This rate is 18} 
cents per hundredweight from Minot to Grand Forks, and 224 
cents per hundredweight from Minot to Fargo. The rate where 
the shipment “involves a joint line haul” is “85 per cent of the 
sum of the single line rates to and from interchange point.” 
These are the rates which are established and in force, and 
which the Board took into consideration in determining what 
rate it would set as a reasonable fee for the transit service to be 
furnished at the terminal. The record shows that the rates in 
Minnesota are less, with free transit service at the terminals in 
Minnesota. It is true many factors must be considered in deter- 
mining whether the transportation rates in effect now are suffi- 
cient to justify a transit service of 1 cent instead of 1} cents. 
The amount of business transacted, sparseness of population, 
difficulties of transportation, and all such elements must be con- 
sidered; but we must assume that the rates now established are 
fair. The amount to be charged for transportation service may 
vary with changing time and conditions, and the Board could 
well believe the rates charged now are sufficiently high so that 
it would be better to leave them as they are and have a lower 
transit fee rather than to undertake to lower the transportation 
rates and maintain the present transit fee. 

Another factor to be taken into consideration is that today the 
defendants charge only 14 cents for a miiling transit service 
when such service takes more time than service in cleaning, stor- 
ing, and mixing grains. If the rate of 1} cents voluntarily made 
by the defendants for milling transit service be a fair and rea- 
sonable charge, and we have no reason to believe they are charg- 
ing less than a reasonable rate, then the Board is justified in 
believing from the evidence that a 1-cent charge for the transit 
service desired is a reasonable rate. We cannot say the Board 


erred in this respect. 
P.U.R.1928E. 
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The next point raised by the defendants is that “the order 
requiring the transit at 1 cent per hundredweight is unlawful 
in that it results in an unlawful discrimination against inter- 
state commerce.” It is true that if the shipments originate in 
the state and terminate in Minnesota, so they are interstate ship- 
ments, the transit fee fixed by the Interstate Commerce Com- 
mission controls, whereas “if the shipments originate in and ter- 
minate in this state and move through the Grand Forks terminal 
so that a transit service is required, the rate fixed by the Board 
of Railroad Commissioners for this intrastate shipment would 
be lower; but before it can be said that the rate “is a discrimina- 
tion against interstate commerce,” the evidence must clearly and 
distinctly point it out. Defendants point to the action of the 
Interstate Commerce Commission in ordering the increase in 
North Dakota on intrastate rates on coal to correspond with in- 
creases made in the interstate rates, as shown by the Case of 
North Dakota Fares and Charges, 61 Inters. Com. Rep. 504. It 
must be remembered, however, that this is dealing with transpor- 
tation rates. The one at issue is dealing with an incidental serv- 
ice on a rate now concededly higher than the rate charged for 
the same service in Minnesota. Because rates may differ in 
amount does not say it is a discrimination against interstate com- 
merce. “Discrimination” is a net result of all the factors under 
consideration. Even if the Interstate Commerce Commission 
should fix a transit fee of 14 cents per hundredweight for clean- 
ing and transit privileges at the terminal on shipments from 
east of Grand Forks, it would not necessarily mean that the rate 
fixed by the North Dakota Board is discriminatory, for there 
are factors incident to shipments from the east which are not 
present in state shipments from west of Grand Forks. Hence 
we do not consider the fee fixed by the Board is a discrimination 
against interstate commerce, any more than lowering intrastate 
transportation rates if they should be lowered. At times all such 
rates must be subject to readjustment. 

The last point raised by the appellants is to the effect that the 
“requirement of the order that joint line rates to, from, and 
through the state terminal be made the single line rates plus 14 
cents per hundredweight is unlawful,” in this that there would be 
P.U.R.1928E. 
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unjust discrimination against other milling companies in Grand 
Forks; that these other milling companies “would have to pay a 
higher joint rate than the state mill for a shipment of grain or 
flour moving between identically the same points.” This speciti- 
eation overlooks several factors. The evidence shows that not 
only the state mill but other mills in Grand Forks have today 
transit for milling service. It is not the state mill which is the 
terminal; it is everything connected therewith at Grand Forks. 
When we speak of Duluth or Minneapolis as being terminals we 
do not understand that it is every street and alley and portion 
of the city, but that portion where the facilities, the equipment, 
the mills and elevators, are, without requiring them to be con- 
gregated in any special section. There is nothing to indicate 
that other mills in Grand Forks cannot avail themselves of the 
same privileges and service, or that they would be shut out under 
this order. No such mill and elevator is complaining, nor is 
there any indication that what is reasonable for this terminal is 
unreasonable for any other mill or elevator in the city. The 
method used by the Board in computing the rates, which appel- 
lants say: is unlawful discrimination against other shippers, is 
the method used by the Interstate Commerce Commission itself 
on other commodities. 

The appellants cite many cases to illustrate the law which the 
defendants say controls this case. For example, the case of 
State v. Great Northern R. Co. 130 Minn. 57, P.U.R.1915D, 
467, 470, 153 N. W. 247, Ann. Cas. 1917B, 1201, to show that 
the order of the Board should be vacated as unreasonable: 

“The order may be vacated as unreasonable if it is contrary to 
some provision of the Federal or state Constitution or laws, or 
if it is beyond the power granted to the Commission, or if it is 
based on some mistake of law, or if there is no evidence to sup- 
port it, or if, having regard to the interest of both the public and 
the carrier, it is so arbitrary as to be beyond the exercise of a 
reasonable discretion and judgment.” 

And to the same effect the case of United States v. Abilene & 
S. R. Co. 265 U. S. 274, 68 L. ed. 1016, 44 Sup. Ct. Rep. 565, 


to the effect that “a finding without evidence is beyond the power 
P.U.R.1928E. 
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of the Commission,” and the case of Interstate Commerce Com- 
mission v. Union P. R. Co. 222 U.S. 541, 56 L. ed. 308, 32 Sup. 
Ct. Rep. 108, to show that the Board’s order cannot be supported 
by “a mere scintilla of proof.” The case of Southern R. Co. v. 
St. Louis Hay & Grain Co. 214 U. 8S. 297, 53 L. ed. 1004, 29 
Sup. Ct. Rep. 678, is cited to show that a railway carrier is enti- 
tled to some compensation in addition to the actual costs involved 
in taking loaded cars in transit to the shipper’s warehouses—for 
unloading, inspection, and reloading, ete. 

Many other cases are cited as authority for various positions 
taken by defendants. This case is not so much a matter of con- 
struction of law as it is a question of fact. It is conceded that 
the Board has the general jurisdiction to fix a reasonable transit 
fee for the service demanded; therefore it became a question of 
whether the rate fixed by the Board is a reasonable one under the 
testimony introduced, and for the determination of this we con- 
sider the lawfulness of the order made. As said by the supreme 
court of South Dakota in the case of Chicago, M. & St. P. R. Co. 
v. Railroad Commissioners, 47 S. D. 395, 199 N. W. 453, stop- 
page in transit is a right enumerated in the Interstate Commerce 
Commission Act (49 USCA § 1 et seq.; U. S. Comp. St. § 8563 
et seq.), aS a service to which the shippers are entitled, and is not 
a mere privilege, and the State Railroad Commission is empow- 
ered to make an order requiring railroad companies to establish 
such a right. This is conceded by the defendants in principle, 
but denied as in issue herein. If the Board may determine a 
rate in this case, then the whole issue is one of fact. The com- 
plainants ask for two matters of relief. They say the state mill 
and elevator at Grand Forks with its facilities and equipment is 
in fact and by law a public terminal, and ask the Board, first, 
require the defendant to grant stoppage in transit for cleaning, 
mixing, ete., of grain, and second, under existing transportation 
rates require this service free, or fix a reasonable rate therefor. 
The defendants have no right to complain if they get an adequate 
return for the service rendered. The Board of Railroad Com- 
missioners, of course, gave careful attention to the whole matter, 
and determined that this rate fixed is an adequate one. It does 
not appear to be satisfactory to the defendants; but we are not 
P.U.R.1928E. 9 
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prepared to say the defendants have shown it to be inadequate 
when all factors are taken into consideration. 

The judgment of the lower court is affirmed. 

Birdzell, C. J., and Burke, Christianson, and Nuessle, JJ., 
concur. 


Rehearing denied May 21, 1928. 
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MINERVA-CANTON TRANSIT COMPANY 
v. 
PUBLIC UTILITIES COMMISSION OF OHIO, 
[No. 21048.] 
(— Ohio St. —, 162 N. E. 34.) 


Certificates of convenience and necessity — Revocation — Commis- 
sion jurisdiction. 

1. The Public Utilities Commission is authorized by law, “for a 
good cause,” to revoke a certificate of publie convenience and necessity 
theretofore issued by it to any motor transportation company, p. 131. 

Certificates of convenience and necessity — Revocation — Duty to 
observe regulations. 

2. The failure of a motor transportation company to comply with 
the provisions of law or the rules and regulations prescribed by the 
Public Utilities Commission for the safety of the traveling public war- 
rants the revocation of its certificate of public convenience and neces- 


sity, p. 132. 
[May 23, 1928.] 


Headnotes by the Court. 


Error by a motor bus company to review order of Public 
Utilities Commission revoking certificate; order of Commission 
affirmed. 

Appearances: George T. Poor and Walter W. Thomen, both 
of Columbus, for plaintiff in error; Edward C. Turner, Attorney 
General, and A. M. Calland, of Columbus, for defendant in 
error. 


Matthias, J.: This is a proceeding in error for review of 
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an order of the Public Utilities Commission, wherein, upon com- 
plaint, and after hearing the Commission revoked the certificate 
theretofore issued to the Minerva-Canton Transit Company, au- 
thorizing it to operate a motorbus line over a triangular, route 
between Canton and Minerva. 

Numerous instances of violation of the motor bus law (Gen. 
Code, § 614—84 et seq.) and the rules and regulations of the 
Commission were alleged in the complaint as grounds for the 
revocation of said certificate. 

The Commission found that the portion of the route extending 
from Minerva to Salineville, which had been granted as an ex- 
tension to the route for which certificate had been originally 
granted, had never been operated; that the company had on 
several occasions materially changed its equipment without ap- 
plying to, or procuring the consent of, the Commission, and 
had failed to pay taxes upon the equipment as required by law; 
that equipment dedicated to said route was at various times 
operated on special trips; and that practically all the time dur- 
ing which it has held its certificate the company has failed to 
have on file insurance as required by law. During two periods 
the line was operated by receivers appointed by the courts, and 
the Commission announced that it had difficulty in ascertaining 
what vehicles were utilized by the company in the operation of 
its route under such certificate because of the instability of the 
management of the company. 

The record contains evidence which amply sustains the find- 
ing of the Commission and warrants its action in revoking the 
company’s certificate. This is particularly true with reference 
to the failure of the company to comply with the requirements 
to carry insurance on all busses in use and have the policies cover- 
ing same on file with the Commission, as required by law. 

[1] Broad powers are conferred upon the Commission by the 
Motor Transportation Act (Gen. Code, § 614—84 et seq.) in 
order that the public convenience and necessity may be met by 
adequate transportation facilities. Like power and authority 
have been conferred upon the Commission to supervise and reg- 
ulate the service and require and enforce conformance to the: 


law, and to its own rules prescribed under authority of law, for 
P.U.R.1928E. A 
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the purpose of protecting and safeguarding the interests of the 
public. 

[2] The default of the company in respect to insurance cov- 
ered a considerable period of time, and is inexcusable. It was 
not only in disregard of the rules and regulations of the Com- 
mission, but in direct violation of the law. Section 614—99, 
General Code. Power, full and complete, is conferred upon the 
Commission to revoke any certificate upon- good cause, after pre- 
scribed notice and an opportunity to be heard. It is not con- 
tended, and, of course, could not well be urged, that failure to 
comply with such requirement, which is exacted as a condition 
precedent to the issuance of any certificate of convenience and 
necessity, is not a good cause for the revocation of the certificate 
by the Commission. It is complained that such punishment is 
too drastic, because it appears that the company under present 
management is complying with the law and the rules and reg- 
ulations prescribed thereunder. The provisions of law as well 
as the regulations of the Commission designed for the safety of 
the traveling public should be enforced by the Commission. It 
is well that motor transportation companies understand that 
compliance with such laws and regulations will be required and 
enforced. The order of the Commission is lawful and reason- 
able, and is affirmed. 

Order affirmed. 


Marshall, C. J., and Day, Allen, Kinkade, Robinson, and 
Jones, JJ., concur. 


Note.—Certificates of convenience and necessity. 


I. When certificate is required, 133. 
II. Operation prior to regulation, 133. 
IilI. Consent of local authorities, 134. 
IV. Reasons for granting or refusing: 
a. In general, 134. 
b. Applicant’s personal qualifications, 135. 
V. Evidence of necessity, 136. 
VI. Preferences between applicants, 136. 
VII. Conditions, 137. 
VIII. Sales, transfers, and assignments, 137. 
IX. Revocation and amendment, 137. 
X. Procedure, 139. 
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I. When certificate is required. 


A certificate to haul specific commodities by auto truck on demand 
over specified routes was granted where such operations had been 
conducted for some years, were increasing in volume, and by reason 
of the great number of trips being made over regular routes and 
between fixed termini, came clearly within the statutory provisions 
requiring a certificate for continuance, the applicant having sought 
to place its operations under the Commission’s regulatory authority 
at a time when it was doubtful if a certificate was required for such 
operation. Re Asbury Truck Co. (Cal.) Decision No. 19067, Appli- 
cation No. 10148, Dec. 1, 1927. 

In Klinkenstein v. Third Avenue R. Co. 246 N. Y. 327, 158 N. E. 
886, Nov. 22, 1927, the New York court of appeals held that the 
illegality resulting from a failure to obtain a certificate of conven- 
ience and necessity consists, not in the operation and the use of a 
bus upon the streets, but only in the actual carriage of passengers 
for hire, and that, therefore, there was no connection between the 
failure to obtain permission to carry passengers for hire and a col- 
lision due to the negligence of a street railway motorman. 


II. Operation prior to regulation. 


An automotive transportation company operating in good faith as 
a common carrier between specified termini on the effective date of 
Chap. 213, Statutes 1917 relating to regulation of motor carriers, 
was held to have thereby obtained a right to continue such opera- 
tions after the effective date of the act without certification from the 
Commission. Such a company was held not to have forfeited or 
abandoned such right because of failure to file tariffs, rules, and regu- 
lations, within a reasonable time thereafter where the operator had 
been advised by a letter from the Commission that it would not be 
called upon to file such a tariff. Re J. B. Peckham Co. (Cal.) De- 
cision No. 19152, Application No. 12519, Case No. 2338, Dec. 23, 
1927. 

In Re Baird, Case No. 5408, March 10, 1928, the Missouri Com- 
mission, in granting a certificate for motor bus operation, said: “The 
applicant was operating over this route on and before December 1, 
1926, and according to all the evidence in this case, has been giv- 
ing regular and dependable service since that date. Applicant, there- 
fore, comes under the provisions of § 11 of the Motor Bus Law, and, 
wanting evidence to the contrary, is entitled to a certificate of con- 
venience and necessity. The Commission is of the opinion that the 
applicant is financially able to continue the operation of this bus 
line, and believes that the continued operation of the same as pro- 
posed will give satisfactory and dependable service.” 


In Re Washington-Union-St. Louis Bus Co. Case No. 5423, March 
P.U.R.1938E. 
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6, 1928, the Missouri Commission granted a certificate of conven- 
ience and necessity to an operator who had been operating on and 
before December 1, 1926, the effective date of the Motor Bus Law, 
where the testimony showed that with the exception of a time when 
the road was impassable owing to no fault of the applicant, the serv- 
ice had been regular and dependable. 


III, Consent of local authorities. 


The California Commission, in Re McGeoghegan, Decision No. 
19312, Application No. 14216, Feb. 6, 1928, decided that when 
streets or roads in which pipe lines are installed have not yet 
been dedicated to public use, no franchise or other permit from the 
county authorities is necessary for the purpose of an application for 
a certificate to operate a water system. 

The Illinois Commission, in Central N. W. Business Men’s Asso. 
v. Chicago Surface Lines, No. 17741, Jan. 26, 1928, held that its 
concern under the law was with the single question of the adequacy 
of existing transportation facilities in the territory involved in an 
application for a certificate. Concerning the consent of other gov- 
ernmental bodies to its order, the Commission stated: “Undoubtedly 
there are certain contract relations between the city and respondent 
which might concern or be affected by the establishment of the auxil- 
iary motor bus operation applied for. But this, and the further or 
related question as to whether authority must be obtained from the 
city before such service can be lawfully or effectively installed, this 
Commission does not assume to determine.” 


IV. Reasons for granting or refusing. 


a. In general, 


Authorization was granted to establish an automotive passenger 
service not expected to be profitable where the applicant proposed to 
assume all losses in operation and did not expect a compensatory 
adjustment of rates, but desired to establish service to a particular 
hotel. Re Flintridge Motor Co. (Cal.) Decision No. 19291, Applica- 
tion No. 14252, Jan. 23, 1928. 

The Colorado Commission, in Re Diehl, Application Nos. 605, 
948, Decision No. 1569, Feb. 2, 1928, hesitated in granting a cer- 
tificate of convenience and necessity to two applicants operating 
motor carriers where there was some question of their financial sound- 
ness and of their ability to render substantial and continued service 
at the low rates proposed. The certificates were granted in view of 
the sentiment among mercantile shippers for such service and the 
impracticability of ordering a more established carrier in the neigh- 
boring vicinity to extend his route. The Commission stated : ““How- 
ever, the Commission arrived at this opinion out of consideration of 
P.U.R.1928E. 
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the long standing and most satisfactory personal relations existing 
between the applicants and their customers and also on account of 
the fact that said Gottula, the present certificate holder, made no 
objection to their being granted a certificate.” 

The Colorado Commission, in Re Rahn, Application No. 830, De- 
cision No. 1567, Feb. 1, 1928, declined to issue a certificate of con- 
venience and necessity for motor carrier operation over a route 245 
miles long. The Commission reviewed a report by the Interstate 
Commerce Commission to the effect that short hauls, 45 miles or 
less, were profitable, while long hauls were unprofitable. The Com- 
mission further stated: “This is, we believe, by far the longest route 
over which we have been asked to authorize a regular motor vehicle 
operation. The view is quite generally held by those who have 
studied the cost of motor operations and the revenues therefrom that 
an operation of 100 miles (some place the limit considerably lower) 
can not be profitable.” 


b. Applicant’s personal qualifications. 


Subsequent to the transfer of operative rights a purchasing car- 
rier was granted a certificate to perform an express and baggage 
service carried on for years under the mistaken impression that 
proper legal authority for such service had been established. Re 
Southern Pacific Motor Transport Co. Decision No, 19284, Applica- 
tion No. 14335, Jan. 23, 1928. , 

In Re Rocky Mountain Park Sightseeing Co. Application No. 550, 
Decision No. 1583, Feb. 15, 1928, the applicant copartners were man 
and wife who had previously been refused a certificate because of con- 
siderable question as to their real business relationship as well as 
some difficulty with other operators. Pending an amended applica- 
tion thereafter the equipment had been increased without authority 
which was later refused approval by the Colorado Commission. The 
Commission hesitated in granting a certificate on the original equip- 
ment, stating: “The evidence shows that satisfactory settlement was 
made by the applicants with the other operators and that the two 
applicants are doubtless copartners. However, the Commission feels 
considerable doubt as to the good faith of much of the conduct of the 
applicants in using a name similar to that of another well known 
operator, and in the alleged purchase and operation of the additional 
equipment, and other matters. It has, however, given the benefit of 
the doubt to the applicants but feels that it may properly admonish 
them that their conduct in the future shall be strictly accordingly to 
law and shall not evidence any intent to violate or evade the law.” 

Permission to operate motor vehicles over a specified route was 
denied where it appeared that the applicant was not sufficiently ex- 
perienced and that he could not meet the requirements of public 
P.U.R.1928E. 
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convenience and necessity in the territory to be served. Re Wood 
(Colo.) Application No. 517, Decision No. 1068, Nov. 30, 1926. 

An applicant for a certificate of convenience and necessity was 
previously identified as a prominent stockholder in the corporation 
operating over the very route which he proposed. The evidence 
showed that he severed his connections and began the operation of a 
competitive service without any authority from the Commission. It 
was also evident that there was adequate bus and rail service between 
the points proposed. The certificate was refused and the Indiana 
Commission stated: “The testimony of the applicant in this cause 
shows that he has violated the Motor Vehicle Act. It is the opinion 
of the Commission that the applicant knew he was violating said act, 
and that he should receive such punishment as the law imposes in 
eases of this kind.” Re Reeder, No. 818—M, Feb. 3, 1928. 


V. Evidence of necessity. 

Authorization to operate auto stage service between existing ter- 
mini but over another route for the major portion of the distance to 
a territory, the residents of which have not demanded such service, 
will not be granted where there has been no showing that present 
service is inadequate or that convenience and necessity demand the 
additional service. Re Sutherland (Cal.) Decision No. 19120, Ap- 
plication No. 14148, Dee. 15, 1927. 

The Indiana Commission, in Re Chicago, S. 8. & 8S. B. R. Co. 
No. 808—M, Jan. 6, 1928, approved an application for authority to 
operate an auto freight service supplemental to rail service within a 
city where the evidence showed that the operation of the tractors 
and trailers to be used in such supplemental freight service was for 
the exclusive purpose of transporting freight from one depot to an- 
other on the applicant’s line of railroad located in said city, and that 
prior to that time this work had been performed by freight cars 
operating through the congested district of the city, contrary to the 
wishes of the city officials, and that it would be more advantageous 
to all parties at interest to have the supplemental service substituted 
therefor. 

VI. Preferences between applicants. 

As between conflicting applicants for a certificate, a motor trans- 
port company and subsidiary of a rail carrier, being able to give 
more suitable and permanent service, was granted a certificate rather 
than an individual, where the rail carrier proposed to abandon serv- 
ice over the route in question. Re Balish (Cal.) Decision No. 
191514, Application Nos. 14105, 14126, Dec. 23, 1927. 

The California Commission, in Re Pacific Electric R. Co. Decision 
No. 19360, Application No. 14374, Feb. 15, 1928, granted authority 


to an interurban railway to operate a co-ordinated bus service to the 
P.U.R.1928E. 





XUM 





XUM 


ANNOTATION. 137 


grounds of an annual carnival during the period when it should be 
open, without additional fare, in preference to a protestant stage 
line not co-ordinated with other services and proposing to charge an 
additional fare. 

A motor transportation company was held to be the applicant best 
qualified to undertake a proposed stage and express service, in that 
it afforded a rate schedule averaging less than the proposal of an 
applicant electric railway, was well qualified financially, was operat- 
ing presently authorized lines satisfactorily and without a deficit, 
and in addition, was the prior applicant. Re United Stages (Cal.) 
Decision No. 19443, Application Nos. 5269, 10368, 10406, March 5, 
1928. 

VII. Conditions. 

A certificate for auto stage operation was granted with the under- 
standing that, the applicant pioneering in a field not occupied, the 
proposed. service might require readjustments from time to time to 
make it fit with the express public need. Re Carpenter (Cal.) De- 
cision No. 19160, Application No. 14150, Dec. 23, 1927. 


VIIl. Sales, transfers, and assignments. 


As an automotive operative right is indivisible, after the granting 
of an application to transfer such a right the parties can not, by tariff 
filings, carry out the terms of an agreement not set forth in the 
application whereby the vendor company will continue transporting 
freight and the vendee company will confine its operations to the 
transportation of passengers and express. Re Bacon Service Corp. 
(Cal.) Decision No. 19088, Application No. 14138, Dec. 2, 1927. 

In authorizing the operation of a stub automotive passenger serv- 
ice to a year-round resort by an existing transportation company, 
and the transfer to such company of other operative rights, the Cali- 
fornia Commission does not grant a separate operative right to such 
resort, but simply authorizes a service to be performed under the 
consolidated operative rights authorized to be transferred. Re Selby, 
Decision No. 19090, Application No. 14175, Dec. 2, 1927. 

In Re Valley & Coast Transit Co. Decision No. 19262, Applica- 
tion No. 14339, Jan. 18, 1928, the California Commission, upon au- 
thorizing the transfer of certain operative rights, denied authority 
to transfer additional franchises or extensions that might be granted 
to the operator, stating that whatever interests the present holder 
might have were of a contingent nature and not assignable. 


IX. Revocation and amendment, 


In Bakersfield & L. A. Fast Freight Co. v. Gombos, Decision No. 
19235, Case No. 2395, Jan. 10, 1928, the California Commission 


dismissed a complaint alleging unlawful operation in the carrying 
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of unauthorized commodities under a certificate where the evidence 
showed that employees of the certificate holder agreed between them- 
selves to transport the merchandise, they and not the certificate 
holder profiting by such operation. 

While a proposed service by a motor vehicle to certain points on a 
highway would afford a convenience to residents so located, where 
the volume of traffic so originating would not produce sufficient reve- 
nue to justify the expense of operation unless the traffic to and from 
points already adequately served by rail lines would be included, the 
application should be denied. Re Cochran (Cal.) Decision No. 
19167, Application No. 12474, Dec. 23, 1927. 

Suspension of operation without the knowledge and approval of 
the Commission is a relinquishment of any operative right formerly 
granted. Coulter v. Anderson (Cal.) Decision No. 19165, Cases 
Nos. 2399, 2420, Dec. 23, 1927. 

An operator of auto stage service having discontinued and aban- 
doned the operation thereof without securing the authorization of 
the Commission, the operative rights were revoked and annulled. 
Re Duggan (Cal.) Decision No. 19162, Case No. 2421, Dec. 23, 
1927. 

A certificate of convenience and necessity was revoked upon a 
showing that the operator of an automotive transportation service 
had abandoned without authorization his operative rights for the 
transportaion of passengers, baggage, and express. Re Hazard (Cal.) 
Decision No. 19183, Case No. 2431, Application No. 14206, Dee. 23, 
1927. 

Upon abandonment of service operated under a certificate of con- 
venience and necessity automotive operative rights should be revoked. 
Re McGann (Cal.) Decision No. 19115, Case No. 2430, Dec. 10, 
1927. 

In Re Danville-Terre Haute Ltd. Bus Co. No. 78-M, March 2, 
1928, permission was granted a bus company to eliminate a certain 
town from the authorized route under its certificate of convenience 
and necessity where it was shown that there was very little demand 
for such service and an inspection of the road conditions indicated 
that the road to the town connecting it with the state road was nar- 
row, had some very abrupt turns, making operation over the particu- 
lar portion dangerous for busses of the size in operation. The In- 
diana Commission also pointed out that service into the town by a 
more circuitous route was unjustified in view of the amount of reve- 
nue derived. 

In Re Reeder, No. 607-M, Feb. 24, 1928, a petition asking that 
a certificate of convenience and necessity be declared forfeited, on 
account of nonuse and failure to serve the public was refused where 
the Indiana Commission was of the opinion and found that an in- 
P.U.R.192S8E. 
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sufficient number of patrons had signed the petition referred to and 
made a part of the cause. 

In Shepherd v. Garrison, Case No. 5561, March 9, 1928, the Mis- 
souri Commission believed that a motor carrier had not wilfully in- 
tended to disobey a Commission order with respect to compliance 
with a time schedule where the defendant had sent the Commission 
a copy of the schedule about which the complaint was made. The 
Commission accepted the carrier’s statement that he thought he was 
acting within his rights and the certificate of convenience and neces- 
sity was not revoked. 


X. Procedure. 


In Re Sierra R. Co. Decision No. 19306, Application Nos. 13647, 
13708, Feb. 6, 1928, the California Commission held that where an 
individual who was sole owner of certain bus rights applies with 
another individual, designated a “partner” but who has only a pros- 
pective interest in an application to extend such operative rights, 
such application of the “partners” cannot be considered in any rela- 
tion to the present operative rights held by the individual. 





MARYLAND COURT OF APPEALS, 


HAROLD E. WEST et al. 
v 


PHILADELPHIA, BALTIMORE & WASHINGTON RAIL 
ROAD COMPANY. 


[No. 63.] 
(— Md. —, 141 Atl. 509.) 


Commissions — Jurisdiction and powers — Limitation. 

1. The Public Service Commission of Maryland, created by the Acts 
of 1910 (Chap. 180), exercises a naked statutory authority, and has no 
powers except such as are expressly granted by the legislature, and 
such implied powers as are necessary to carry out the express powers, 
p. 148. 

Commissions — Power over managerial question — Protection of 
local property. 

2. The Commission, in passing upon a proposed relocation of track 
by an interstate railroad, is without authority to compel the carrier 
to relocate at a grade which, in the judgment of the company, will ham- 
per efficiency and economy of operation where the general traveling pub- 
lic convenience does not require it and local property owners alone will 
be benefited thereby, p. 150. 
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Commissions — Extent of Commission’s power to protect public 
interest. 

3. The public interest which is committed to the protection of the 
Commission is confined to the operation of utilities in such a manner 
as to furnish efficient service at reasonable rates, and it has no power 
to interfere with any corporate act or policy which will not in some 
manner adversely affect such public interest in rates or service, p. 152. 

Commissions — Power over managerial questions — Directorate 
powers, 

4. There is nothing in the Public Service Acts of Maryland to sup- 
port the theory that its purpose was to substitute the Commission for 
directors and officers of the corporation and the management and opera- 
tion of a railroad, but every presumption is to the contrary, p. 152. 

Commissions — Powers — Track relocation — Local and general 
public. 

5. The fact that a railroad is required by statute to secure the 
consent of the Commission to a relocation of track does not warrant 
the latter in arbitrarily withholding its approval at its own discretion 
for the benefit of private property holders, p. 154. 

Public utilities — Public interest governed by character of utility. 

6. The statutory meaning of “public interest” must vary to some 
extent with the character of the utility and will be narrower when ap- 
plied to the utilities having localized functions such as water, light, 
and gas supply than in the case of railroads affecting service to the 
whole public, p. 155. 

Commissions — Protection of public interest as a whole — Railroads. 

7. The action of the Commission in dealing with the interests of 
the wider public involved in a railroad relocation should not be ham- 
pered or influenced by the necessity of considering the effect of the im- 
provement on the local public, where it will beneficially affect the wider 
public of which the local public is a part, p. 155. 

Railroads — Forced relocation — Privileges. 

8. A railroad company compelled to relocate tracks because of pub- 
lic construction, such as a power dam, is entitled to establish them on a 
new location at a grade as advantageous as that which it has been 
forced to abandon, or at least as far as that may be practical, p. 156. 


(Apkins, J., dissents.) 
{April 11, 1928.] 


Apprat by Public Service Commission from decree of Circuit 
Court of Baltimore City (No. 2) setting aside order of Com- 
mission for a railroad relocation at a 38 per cent grade and per- 
mitting at 35 per cent grade; affirmed. 

Argued before Bond, C. J., and Pattison, Urner, Adkins, 
Offutt, Digges, Parke, and Sloan, JJ. 


Appearances: Raymond S. Williams, of Baltimore, for ap- 
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pellants; William Pepper Constable, and William L. Marbury, 
Jr., both of Baltimore (William L. Rawls and Roland R. Mar- 
chant, both of Baltimore, on the brief), for appellee. 


Offutt, J.: This appeal grows out of an irreconcilable con- 
flict between the views of the respective parties as to the powers, 
functions, and duties of the Public Service Commission of Mary- 
land, in the exercise of the control and supervision conferred 
upon it by the Legislature over the operation and management 
of public service corporations. The precise question which it 
presents is whether the Commission has the power to annex, as 
a condition precedent to its permission to a railroad company 
engaged in interstate commerce to relocate its tracks a require- 
ment that the tracks, as relocated, shall be at a grade which in 
the judgment of the railroad company will be inconsistent with 
the efficient and economical operation of the railroad, when such 
a condition is not required by any consideration for the con- 
venience or welfare of the general public, but is solely in the 
interest of persons whose property would be affected by the re- 
location. It involves a consideration of whether the “public,” 
in whose interest the Commission was created, means the whole 
public or only that part of the public whose property rights are 
directly or consequentially affected by the construction, opera- 
tion, or maintenance of some public utility under its control and 
supervision. 

To understand the scope and significance of the inquiry it 
will be necessary to examine briefly the background of the con- 
flicting theories and the circumstances under which the question 
arises in this case. 

The Philadelphia, Baltimore & Washington Railroad Com- 
pany, herein called the Railroad Company, is the successor of 
the Columbia & Port Deposit Railroad Company, which was 
incorporated by. chap. 103 of the Acts of 1858 of the General 
Assembly of Maryland, amended by chap. 31 of the Acts of 
1864, and which was later merged by a consolidation with the 
Columbia & Port Deposit Railroad Company of Pennsylvania. 
Later still its lines were leased to the Pennsylvania Railroad 


Company and are used as a part of its system. 
P.U.R.1928E. 
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Acting under the powers conferred by its charters the Columbia 
& Port Deposit Railroad Company, constructed, and appellee for 
many years operated a railroad along the east bank of the Susque- 
hanna river, between Perryville, in Maryland, to a point in 
Pennsylvania, passing in its course through the town of Port 
Deposit. 

Some time prior to 1906 interested persons conceived the idea 
of utilizing the water power of the Susquehanna river by the 
construction of dams and the establishment of power plants at 
McCall’s Ferry, in Pennsylvania, and at Conowingo, in Mary- 
land, and in furtherance of that plan the McCall’s Ferry Power 
Company was incorporated, and it constructed a dam and power 
plant at McCall’s Ferry, and apparently contemplated the con- 
struction of another dam at Conowingo, for in 1906 it entered 
into an agreement with the Railroad Company as to the reloca- 
tion of that part of its roadbed which would be affected by the 
construction of both dams. But in 1908 the Susquehanna Power 
Company, herein called the Power Company, acquired the rights 
and property of the McCall’s Ferry Company along the Susque- 
hanna river below Cully’s Falls, and assumed all its obligations 
in respect to the relocation of the tracks of the Philadelphia, 
Baltimore & Washington Railroad Company made necessary by 
the erection of a dam at Conowingo, to which substitution that 
company assented, and on March 24, 1908, it executed with 
the Power Company a supplemental agreement assenting to the 
substitution. In the agreement of 1906 the McCall’s Ferry 
Power Company agreed, in case it undertook to build the Cono- 
wingo dam—‘“to acquire, as hereinafter provided, the right of 
way and construct such relocated railbed, track, and appur- 
tenances between a point about 850 feet south of Fishing Creek 
Station, Lancaster county, Pennsylvania, and Rock Run Station, 
Cecil county, Maryland, the said relocated roadbed, track, and 
appurtenances to be constructed upon such alignment and with 
such grades and in accordance with such plans and specifications 
as the railway companies may prescribe, and subject to the ap- 
proval of their chief engineer, or his representative, it being 
hereby understood and agreed that the alignment shall not be 


less favorable, nor shall it be required to be more favorable, than 
P.U.R.1928F. 
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that of the present roadbed and track of the said railway between 
the said points, but that there shall be no grades opposed to the 
west-bound traffic and that the grades opposed to the west-bound 
traffic shall not be more than 0.3 per cent equated for curvature, 
excepting that until the work of constructing the Conowingo dam 
is undertaken the grade against the west-bound traffic may be 
0.5 per cent between a point 850 feet south of Fishing Creek 
Station and a point 500 feet south of Benton Station.” 

The charter of the Susquehanna Power Company was amend- 
ed by chap. 268 of the Acts of 1908 of the General Assembly of 
Maryland, which authorized it— 
to “locate and build in, along, or across the said river, and the 
bed and shores thereof, and the canals, railroads, ferries, and 
highways thereon, there along or leading thereto, any dam or 
dams, the crest or crests of which shall not exceed an elevation of 
110 feet above mean ‘low tide at Havre de Grace, said dam or 
dams to be located at any points between Tidewater and Mason 
and Dixon’s line.” § 3. 

Acting under its charter powers, the Susquehanna Power Com- 
pany made arrangements and formulated plans for the erection 
of a dam across the Susquehanna river at a point some distance 
below Conowingo, and applied to the Public Service Commission 
at Maryland for its approval of its plans for financing the 
project. The Commission approved the plans, and the Power 
Company proceeded with the work of erecting a dam which would 
raise the waters of the Susquehanna river to a point 108.5 feet 
above mean low tide at Havre de Grace, or 60.9 feet above the 
old level of the river. 

As has been stated, the tracks of the railroad were located 
glong the northeast bank of the river, and upon the completion 
of the dam would necessarily be submerged by the waters im- 
pounded by it, and if the railroad was to continue it was neces- 
sary to relocate its tracks on some line where its operation would 
not be affected by the new water level of the pool. The reloca- 
tion was, of course, required by the necessities of the Power Com- 
pany, and since the Railroad Company was satisfied with the 
then existing location of its tracks the Power Company assumed 
the burden of paying all expenses incident to the relocation which 
P.U.R.1928E. 
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was to be constructed, however, under the direction and super- 
vision of the Railroad Company, 

The Columbia & Port Deposit Railroad Company was, as has 
been stated, consolidated with the Philadelphia, Baltimore & 
Washington Railroad Company, and the lines of that company 
are leased to the Pennsylvania Railroad Company and are operat- 
ed as a part of its system. For some years past the policy of the 
jatter company has been to establish its railroads as low grade 
lines, and from time to time it has expended “vast sums” of 
money in changing, projecting, and building its lines in further- 
ance of that policy, which has also been adopted by other rail- 
road systems throughout the country, and which is responsible 
for the present rate structure in the United States, and without 
which that structure could not be maintained. One of the low 
grade lines operated by the Pennsylvania Railroad Company as 
a part of its system is the Columbia & Port Deposit line, the 
maxim grade of which before the relocation of the tracks was, 
except for a relatively short section at Fishing Creek, approxi- 
mately .3 per cent. 

The Railroad Company in accordance with its policy under- 
took to see that the grade of the line as relocated should be no 
heavier than that, and accordingly, its first agreement with the 
McCall’s Ferry Power Company provided for a .3 per cent grade, 
except that a 5 per cent grade was allowed on a short section at 
Fishing Creek, in Pennsylvania. 

That agreement was based, however, upon the hypothesis that 
the dam would be erected at Conowingo, but when application 
was made to the Federal Power Commission, for authority to 
proceed with the power project, that Commission, to better utilize 
the power of the river, ordered the dam to be located at a point 
east of Conowingo. That change materially altered the con- 
ditions which would have resulted from the establishment of a 
roadbed on a .3 per cent grade, as originally contemplated, and 
would not only have made the construction very expensive, but 
would have had a ruinous effect upon the town of Port Deposit, 
since it would have required an embankment through the town 
which would have been 20 feet high at Port Deposit Station, and 
since the location of the dam could not be changed without the 
P.U.R.1928E. 
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approval of the Federal Power Commission, the Railroad Com- 
pany and the Power Company agreed that the relocation should 
be at a grade of .35 per cent instead of .3 per cent as originally 
provided. Thereafter the Railroad Company applied to the 
Public Service Commission of Maryland for its approval of a 
relocation of its tracks to be located and graded in accordance 
with the following description : 

“The proposed new line, as shown in solid red, is the location 
selected as best fitting the contour of the ground for the ascend- 
ing grade of .35 per cent north bound, properly equated for 
curvature. It is proposed to secure a right of way 60 feet in 
width at grade, except within the lines of Port Deposit, where the 
width of right of way shall be 36 feet at grade, with such ad- 
ditional land as may be required for slopes, cuts, fills, and for 
drainage purposes, and in addition such land for. station lots, 
signal towers, water facilities, and all other appurtenances will 
equal in area the land now held and owned by the railroad for 
such facilities. . . . The elevation of the top of rail of the 
relocated rail was fixed at the Conowingo dam by the elevation of 
the water in the new pool, viz., plus 108.5 United States govern- 
ment and Pennsylvania Railroad datum. The elevation of the 
new top of rail 100 feet west of the base line of the dam will like- 
wise be plus 108.5. The equated grade of .35 per cent, therefore, 
by starting at the elevation of the water in the dam, will reach 
the grade of the present tracks at Tome Institute Station, the dis- 
tance from the base line of the dam to the foot of the grade at 
Tome Institute being 53 miles. . . . In order that the top 
of rail of the relocated line shall be safely above all flood waters, 
the grade of .35 per cent equated is to be carried northward be- 
yond the dyke a distance of about 3,800 feet from the breast of 
the dam to reach an elevation of plus 102, United States govern- 
ment and Pennsylvania Railroad datum, which will place the 
top of rail 114 feet above the pool level of the dam. The total 
length of the .35 per cent equated grade from the summit 3,800 
feet north of the breast of the dam to Tome Institute Station 
will be about 64 miles.” 

A protest against that application was filed by a committee 


representing the citizens of the town of Port Deposit, who, after 
P.U.R.1928E. 10 
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referring to the history, improvements, and advantages of the 
town, alleged that: 

“The relocation of the railroad as projected, elevating these 
tracks to the height proposed between the river and the street, 
will have the effect of placing the street in the bottom of a trench 
and will shut off the view and cut off the breeze and air from 
the residences, as well as the street, and render the town un- 
desirable as a place of residence. 

“Tn times when the river is in flood, the proposed embankment 
between the street and the river will render the street a perfect 
sluiceway. The water pouring through the necessary opening 
at the north end of the town will become a perfect torrent, flow- 
ing down the street, destroying property the entire length of the 
embankment. 

“Tf this plan of relocation of the railroad as projected by the 
Pennsylvania Railroad is carried out, the result will be the abso- 
jute destruction of the adjacent property and will materially 
depreciate all property values through the town. 

“We have been assured by competent engineers that the raising 
of this embankment is absolutely unnecessary, as the railroad, 
by increasing their grade no more than one-half inch in each 100 
feet, would aveid the destruction of our town.” 

To understand that protest a brief description of the town 
is necessary. It is situated in the gorge of the Susquehanna, 
and is located on a narrow strip of comparatively level land which 
lies between a series of high bluffs on the east and the river on 
the west. A state road connecting the state highway at Perry- 
ville and the Conowingo road runs through it from northwest to 
southeast. Between that road and the river are the tracks of 
the Railroad Company, on which there are two stations, one, the 
Tome Station, at the southern end of the town, and another, the 
Port Deposit Station, a short distance north of that. Relocat- 
ing the railroad at a grade of .35 per cent would require a fill 
or embankment beginning at zero at the Tome Station and rising 
to 6.7 feet at Port Deposit Station, and to 15.11 feet at Rock 
Run near the northern limit of the town. As the grade of the 
relocated railroad is increased, the height of that embankment 


or fill will be decreased, which will appear if the roadbed is 
P.U.R.1928E. 
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regarded as a straight line, one end of which is fixed at a point 
3,800 feet north of the dam at an elevation of 108.5 feet above 
mean low tide at Havre de Grace, and the other end is at the 
elevation of the original roadbed at Tome Station 643 miles away, 
which we will call zero. In such a case, as the zero end of the 
line is lowered the grade is increased, and the embankment or 
fill decreased, but as it is raised the grade is lowered and the 
height of the embankment increased. 

The buildings and improvements in the town are for the most 
part located along the state highway, and the effect of the em- 
bankment required to maintain a grade of .35 per cent would 
be, the protestants claimed, to obstruct their view of the river, 
to lessen the light and air which they now receive, and to con- 
vert the main street of the town into a sluiceway through which 
the waters of the river will pour in time of flood. 

The Commission, after considering the application and the 
protests and hearing evidence offered in connection with them, 
refused it as made, but authorized and permitted the Railroad 
Company to change the location of a portion of its line of rail- 
road extending from a point near Port Deposit Station, Mary- 
land, to the Maryland-Pennsylvania state line, as in the petition 
herein set forth, provided that that portion of the said line of 
railroad between a point about 200 feet south o° Port Deposit 
Station and a point where it will run out south of the Octarora 
bridge, when so relocated, shall be built to a .38 per cent grade 
instead of to a .35 per cent grade as proposed by the said com- 
pany, and provided further, that the said Philadelphia, Balti- 
more & Washington Railroad Company shall provide access to 
the Susquehanna river by suitable means at points where public 
crossings now exist. [P.U.R.1927E, 398.] From that order 
the Railroad Company appealed to circuit court No. 2 of Balti- 
more city, and on December 24, 1927, that court decreed: 

“That the proviso attached by the Public Service Commission 
to its approval of the application of the Philadelphia, Baltimore 
& Washington Railroad Company for the relocation of its lines 
between a point 2,000 feet south of Port Deposit, Cecil county, 
Maryland, to a point beyond the Maryland-Pennsylvania state 


line, is null and void,” 
P.U.R.1928E. 








148 MARYLAND COURT OF APPEALS. 


—and remanded the case to the Public Service Commission, 
directing it to approve the relocation at a grade of .35 per cent. 
From that decree this appeal was taken. 

The evidence offered before the Commission, while divergent, 
was for the most part not conflicting. The witnesses for the 
Railroad Company testified that the change of .03 per cent in 
the grade ordered by the Commission would diminish the tonnage 
which an engine of given power could draw over the road, would 
seriously impair its value as a low grade line, would interfere 
with the established policy of the entire system, of which that 
section was a part, of maintaining low grade lines, and such 
interference, if generally permitted, would have an effect on the 
rate structure now prevailing to the detriment of the general 
public; that the efficiency of a low grade system is to some ex- 
tent measured by the grade of any section of the road over which 
its cars are generally routed, because the capacity of the whole 
line is measured by the heaviest grade on it where it is long 
enough to overcome the momentum of the train, rather than by 
its average grade; and that the original grade of the road was 
.3 per cent. While there was some disposition to question these 
conclusions, the testimony offered for that purpose was not suffi- 
cient to affect their value, and they must be taken as established. 

The evidence offered by the protestants was sufficient to show 
that the proposed relocation on a grade of .35 per cent will seri- 
ously affect property values in at least a part of the town of 
Port Deposit and will seriously interfere with the convenience 
of at least some of its inhabitants, but whether it will have the 
extreme effects prophesied by some of the witnesses was not so 
clearly shown. 

[1] The Public Service Commission of Maryland was created 
by chapter 180 of the Acts of 1910. It exercises a naked statu- 
tory authority, and has no powers save such as were expressly 
granted to it by the legislature and such implied powers as are 
necessary to enable it to exert its express powers. Northern 
Central R. Co. v. Public Service Commission, 124 Md. 152, 91 
Atl. 768, Ann. Cas. 1916D, 1030; 22 R. C. L. 783; Oregon R. 
Comrs. v. Oregon R. & Nav. Co. 17 Or. 65, 19 Pac. 702, 2 


L.R.A. 195. Its creation was dictated by a governmental policy 
P.U.R.1928E. 
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of delegating to certain boards, commissions, and other similar 
agencies administrative powers and functions in respect to the 
supervision and control of corporations employed in a public 
service, which found expression in such laws as the Interstate 
Commerce Commission Act of February 4, 1887 (49 USCA 
§ 1 et seq.; U. S. Comp. St. § 8563 et seqg.), and in many stat- 
utes of a similar nature that state legislatures have passed since 
that time. That policy was the outgrowth of necessity, and the 
paramount law of self-preservation. The welfare, safety, and 
convenience of the public depended so closely upon the fair and 
efficient administration of corporations engaged in furnishing 
transportation, light, power, water, sewage, and other sanitary 
facilities to the public that it became necessary to devise some 
agency by which they could be supervised and controlled in the 
exercise of their corporate functions, and in the use of the privi- 
leges granted to them by the state so as to insure the highest 
quality of service commensurate with the compensation charged, 
and to secure a relation between service and rates fair alike to 
the corporation and the public. Texas & P. R. Co. v. Interstate 
Commerce Commission, 162 U. S. 197, 208, 40 L. ed. 940, 16 
Sup. Ct. Rep. 666; Interstate Commerce Commission v. Balti- 
more & O. R. Co. 145 U. S. 263, 36 L. ed. 699, 12 Sup. Ct. Rep. 
844. Within those limits such legislation has generally been 
recognized as constitutional, although there are bounds beyond 
which the legislature cannot go, as for instance, under the guise 
of regulation and control, it cannot authorize the destruction or 
confiscation of vested rights, or in the absence of any unlawful 
act or breach of duty without just compensation completely take 
over the operation and management of the corporation, nor can 
it delegate strictly legislative or judicial powers and functions 
tosuch an agency. 22 R. C. L. 780; 12 C. J. 847, 900. Turning 
from these general principles to statutes creating commissions 
or boards for the supervision and control of railroad corporations, 
it is found that the basic policy running through them all is the 
protection of the whole public affected by the efficient operation 
of the railroads for the transportation of freight or passengers 
at reasonable rates, rather than the protection of private interests 


affected by the operation of the railroad. 
P.U.R.1928E. 
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[2] In this case the conflict in the views of the respective 
parties is the result of the different interpretations which they 
give the word “public” as used in the statute defining the powers 
of the Commission. As the appellants construe it, it authorizes 
the Commission, in dealing with an application such as that made 
in this case, to consider the effect of the proposed plan upon 
private property adjacent to the relocated railroad, and to weigh 
and balance any damage which it may cause to that property 
against any advantage which it will give the railroad company, 
and to grant it or refuse it as the one or the other preponderates. 
The appellees, however, contend that the only interest which the 
Commission can consider is the interest which the whole public 
has in the maintenance of an efficient transportation system fur- 
nishing to the public adequate facilities at reasonable rates. Both 
of these views have been forcibly and ably presented in this court, 
but in our opinion the question is free from any real difficulty. 
The legislature, when by Chapter 103 of the Acts of 1858, it 
authorized the Columbia & Port Deposit Railroad Company “to 
lay off and construct a railroad not exceeding eighty feet in width, 
with one .or more sets of tracks from Port Deposit, in Cecil 
county, to the Pennsylvania and Maryland line, so as to connect 
with a contemplated railroad in the state of Pennsylvania, from 
Columbia to the said Pennsylvania and Maryland line, and for 
the purpose of laying off and constructing the said road, they 
shall have all the powers and privileges, and be subject to all the 
restrictions and liabilities hereinafter described, and they may 
take and adopt the route which to them may seem most suitable 
and proper,” must necessarily have considered the effect that 
such a railroad would have upon the territory to be traversed by 
it, and it will not be presumed, in the absence of a clear and 
express declaration to that effect, that it has delegated to any 
other agency the power to reconsider that question and to review 
and revise its judgment so as to take away the corporate fran- 
chise which it granted, or strip it of incidents essential to its 
value after the corporation had accepted the franchise, built the 
railroad, together with its appurtenant switches, sidings, yards, 
etc., and operated it for many years. Certainly, no such author- 


ity is to be found in the language of the statutes creating the Com- 
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mission and defining its powers, duties, and functions, nor in 
any of the decisions of this court construing those statutes. 
Article 23, § 362, provides: 

(1) “Every corporation, person or common carrier perform- 
ing the services designated in the preceding sections shall furnish, 
with respect thereto, such service and facilities as shall be safe 
and adequate and in all respects just and reasonable. All charges 
made or demanded by any such common carrier for the transpor- 
tation of passengers, freight or property, or for any service 
rendered or to be rendered in connection therewith, as defined in 
§ 349, shall be just and reasonable and not more than allowed 
by law or by order of the Commission, conformably with the law. 

The Public Service Commission herein created and 
established shall have the general supervision of all common car- 
riers, railroads, street railroads, railroad corporations and street 
railroad corporations, transporting passengers, freight or prop- 
erty from one point to another within the state of Maryland, 
and shall have power to and shall examine the same or cause the | 
same to be examined and keep informed as to their general con- 
dition, their capitalization, their franchises and the manner in 
which their lines, owned, leased, controlled or operated and 
managed, are conducted or operated within this state both with 
respect to the adequacy, security and accommodation afforded by 
their service, and also with respect to their compliance with all 
provisions of law and orders of the Commission.” 

Section 370 provides, in part, that: 

“The Commission shall have the general supervision of all 
common carriers, railroads, street railroads, railroad corpora- 
tions and street railroad corporations, and all other corporations 
and persons subject to the provisions of this subtitle as herein- 
before defined, and shall have the power to and shall examine 
the same and keep informed as to their general condition, their 
capitalization, their franchises and the manner in which their 
lines, owned, leased, controlled or operated, are managed, con- 
ducted and operated, not only with respect to the adequacy, 
security and accommodation afforded by their service, but also 
with respect to their compliance with all provisions of law, orders 


of the Commission and charter requirements.” 
P.U.R.1928E. 
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[3, 4] Section 372 gives the Commission the right to investi- 
gate the cause of all accidents on railroads; § 376 gives it the 
power to require the carrier to use a sufficient number of men to 
efficiently operate freight trains;.§ 379 prohibits any railroad 
company from exercising any franchise or right without the ap- 
proval of the Commission, and further provides that: 

“The Commission shall have power to grant the permission 
and approval herein specified whenever it shall, after due hear- 
ing, determine that such construction or such exercise of the 
franchise or privilege is necessary or convenient for the public 
service.” 

These quotations fairly reflect the purpose and scope of the 
entire statute, and it is manifest from an examination of it, as 
well as of them, that the public interest which is committed to 
the protection of the Commission is the interest which the public 
has in the operation of railroads in such a manner as to furnish 
cflicient service at reasonable rates, and that the power of the 
Commission over railroad companies lies within those limits. 
That is to say it has no power to interfere with any act or policy 
of the corporation which will not in some manner adversely affect 
the public interest in its service or rates. There is nothing in 
the acts to support the theory that its purpose was to substitute 
the Commission for the directors and officers of the corporation 
in the management and operation of the railroad, but every pre- 
sumption is to the contrary. In Gregg v. Public Service Com- 
mission, 121 Md. 1, 30, 87 Atl. 1111, 1114, it is said: 

“It is perfectly apparent that the purpose was to place all 
corporations handling public utilities under the supervision and 
control of the Public Service Commission and with power in 
the Commission to regulate the rates charged for service, but 
that until the Commission did so regulate the charge any act or 
acts in force respecting them should remain unimpaired.” 

In Hyattsville v. Washington, Westminster & Gettysburg R. 
Co. 122 Md. 660, 90 Atl. 515, it was held that the Commission 
had the power to determine the character of a grade crossing, but 
that conclusion is supported by the police power of the state 
exerted to protect the traveling public in the lawful use of a 


public highway as well as to protect the patrons of the railroad. 
P.U.R.192S8E. 
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See cases in note L.R.A.1915E, 751, ete. In Northern Central 
R. Co. v. Public Service Commission, 124 Md. 141, 91 Atl. 768, 
Ann. Cas. 1916D, 1030, the Commission ordered the railroad 
company “to cease and desist from placing said train No. 200 on 
a side track or otherwise detain it when running on its own 
schedule time, and from holding it back at point of origin in 
order to give the right of way to through or interstate trains.” 
In reviewing that order this court said: 

“The effect of the order is to deprive the railroad company 
of all discretion in respect to the operation of its trains at the 
time of such delays, which discretion, we think, is absolutely 
essential to the proper and efficient management and operation 
of the road and to the safety and general welfare of its pas- 
sengers; and to the extent that the company is deprived of such 
discretion the Commission has by its genera! order attempted to 
operate the appellant’s road, and in doing this we think it has 
exceeded the powers conferred upon it by the statute.” 

In Public Service Commission v. United R. & Electric Co. 
126 Md. 478, 488, P.U.R.1915F, 474, 95 Atl. 170, it was held 
that the Commission had no power to compel a street railway 
company to extend its lines where the extension would in its 
judgment be unprofitable. In the Havre de Grace & P. Bridge 
Co. v. Towers, 132 Md. 16, 22, P.U.R.1918D, 484, 103 Atl. 321, 
it is said: 

“The only question is, Is the Commission invested by the legis- 
lature with the power to direct and control the financial policy 
of this company ? 

“The same question was presented to this court in Laird v. 
Baltimore & O. R. Co. 121 Md. 179, 88 Atl. 347, 348, 47 L.R.A. 
(N.S.) 1167, Ann. Cas. 1915B, 728, and it was there held that 
extensive as were the powers granted to the Commission, they 
did not take away from the corporation its power of control upon 
a question of financial policy. The same question was raised in 
People ex rel. Binghamton Light, Heat & P. Co. v. Stevens, 203 
N. Y. 7, 96 N. E. 114, where the grant of power to the Public 
Service Commission was very similar to that contained in our 
act of 1910 (Laws 1910, c. 180), and the court in that case said: 


‘The discretion of a Public Service Commission cannot override 
P.U.R.1928E. 
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the discretion of the officers of a corporation in the management 
of its affairs.’ 

“In the earlier case of People ex rel. Delaware & H. Co. v. 
Stevens, 197 N. Y. 1, 90 N. E. 60, the court had said: ‘We do 
not think the legislation alluded to was designed to make the 
commissioners the financial managers of the corporation, or that 
it empowered them to substitute their judgment for that of the 
board of directors or stockholders of the corporation.’ ” 

In Benson v. Public Service Commission, 141 Md. 398, 403, 
P.U.R.1923B, 424, 118 Atl. 852, 854, in construing § 379, the 
court through Judge Stockbridge said: 

“Probably the strongest point upon which the appellants can 
rely are the words to be found in § 26 of the act of 1910, that 
the operation of such road ‘is necessary or convenient for the 
public service.’ It may not be entirely easy to give a strict 
definition of this language, but the same expression is found 
in a number of other acts in which, where cases have arisen, the 
abandonment of the line has received judicial approval, when it 
has been shown, far less conclusively than in the present case, 
that the.operation must result in so serious a financial loss as to 
render it certain that the road would, before the lapse of much 
time, inevitably go into the hands of receivers.” 

[5] See also, Public Service Commission v. Consolidated Gas, 
E. L. & Power Co. 148 Md. 90, 129 Atl. 22. 

In this case the Commission points to §§ 373 and 379 of 
article 23 [Code Pub. Gen. Laws] as the source of its power for 
the passage of the order which is the subject of this appeal, but 
it suggests no valid reason for that contention and we have been 
able to discover none. Section 373 authorizes it to require 
“improvements to” or “changes in any tracks . . .” of 
any “railroad corporation” which “ought reasonably to be made” 
to “promote the security or convenience of the public or em- 
ployees.” But the “public” referred to in that section obviously 
means the whole public, and not a particular part of it owning 
property contiguous to the railroad, and it is not apparent how 
the interest of the whole public would be served by requiring a 
railroad to be constructed at a grade which would make trans- 


portation over it more expensive and less efficient. Nor is there 
P.U.R.1928E. 
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anything in § 379 to justify its action. That section does, it is 
true, require the Railroad Company to secure the approval of 
the Commission before’ relocating its tracks, and gives it the 
“power” to grant its approval whenever, after due hearing, it 
determines that the relocation is “necessary” or “convenient for 
the public service.” But the grant of the “power” also im- 
posed a correlative duty to exercise it in a proper case, and whilst 
the language could have been plainer, nevertheless it is clear 
enough that it did not mean to leave to the uncontrolled and 
arbitrary discretion of the Commission the right to grant or 
withhold its approval at its pleasure. The legislature could never 
have meant that in such a case as this the usefulness of a vital 
link in an interstate transportation system could be crippled or 
destroyed, through the refusal of the Commission to approve a 
relocation of its tracks in accordance with plans which would 
insure better service at less expense. But it imposed upon the 
Commission the duty of approving the relocation when in its 
judgment it would be either necessary or convenient for the 
“public service,” and by “public service” it meant the service 
which the Railroad Company was obliged, under its charter, the 
statutes of this state and the statutes of the United States, and 
regulations passed pursuant to the authority therein contained, 
to render. 

{6, 7] Whether a corporation shall be created, what its powers, 
duties, functions, and privileges shall be, are all essentially legis- 
lative questions, and the legislature cannot delegate its power to 
deal with them to any other body whatever. Bradshaw v. Lank- 
ford, 73 Md. 428, 430, 21 Atl. 66, 11 L.R.A. 582, 25 Am. St. 
Rep. 602; 12 C. J. 839. But it may delegate to a governmental 
agency the duty of ascertaining whether the conditions and cir- 
cumstances prescribed as conditions precedent to the operation 
of the statute or the exercise of any right or privilege under it 
exist, and where the powers and privileges granted are affected 
by a public interest it may delegate to such a body the power and 
the duty to regulate and supervise the exercise of such powers 
and rights, and for that purpose may clothe it with powers quasi 
judicial and quasi legislative in character. State v. Great 
Northern R. Co. 100 Minn. 445, 111 N. W. 289, 10 L.R.A. 
P.U.R.1928E. 
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(N.S.) 250. Upon this principle the right of the legislature to 
delegate to a Public Service Commission the right to determine 
whether the exercise by a corporation of a franchise to supply 
some public utility is consistent with the public welfare, and in 
exercising that power the right to consider such matters as the 
capacity of the corporation to render satisfactory service, and 
the effect which the exercise of the franchise may have upon 
other corporations or agencies rendering like service in the same 
field. Obviously the meaning of “public interest” in such cases 
must vary to some extent with the character of the utility. 
Where the utility is by its nature confined to a definite and limit- 
ed territory such as the supply of water, gas, light, power, or 
sewage facilities, the “public” affected is narrower than in the 
case of a railroad which offers service to the whole public. And 
the Commission, in determining whether a corporation should 
be allowed to exercise a franchise to supply the inhabitants of a 
given territory with water, might be affected by considerations 
which would not influence it in determining whether a railroad 
company should be permitted to exercise a right to make some 
change in its road which would enable it to render better and 
cheaper service, but in either case the controlling consideration 
would be the public interest—in the one case, the interest of 
what might be called the “local public” served by the water com- 
pany; in the other, the interest of the wider public served by 
the railroad. And in dealing with the interests of the wider 
public we do not feel that the action of the Commission should 
be hampered or influenced by the necessity of considering the 
effect of the improvement on the local public, when its effect on 
the wider public of which the local public is a part will be 
beneficial. 

[8] This case, in our judgment, demonstrates the soundness 
of that conclusion. Here the state authorized the construction 
of a dam which necessarily destroyed a section of the appellee’s 
railroad, and made it impossible for it to operate it at all unless 
it relocated its tracks. Under that compelling necessity it ap- 
plied for permission to relocate its tracks under the authority 
of § 206, art. 23, Code [Pub. Gen. Laws], and was entitled to 
demand that it be permitted to establish its railroad on the new 
P.U.R.1928E. 
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location at a grade as advantageous as that whigh it had been 
forced to abandon so far as that was reasonably and practically 
possible. That application was refused on the ground that, while 
the proposed grade of the relocated road would be in the interest 
of the whole public, it would be against the interest of the local 
public, the effect of which was to some degree to subordinate the 
interest of the whole public to the interest of a part of it. 

That such a policy if permitted might have a disastrous effect 
upon the interests of the whole public can hardly be questioned. 
The health, security, and convenience of the inhabitants of the 
whole nation largely depend, under existing conditions, upon 
adequate facilities for the transportation of freight and pas- 
sengers. Such facilities are in a large part furnished by its 
railroad systems, for which there is no adequate available sub- 
stitute. Taken together, they form an intricate network of ways 
over which the products of any part of the country may be trans- 
ported with reasonable dispatch and at reasonable rates to any 
other part of the country, however remote. The efficiency of 
these systems depends largely upon the maintenance of low 
grades in the construction of their roadbeds. Transportation 
over such grades is cheaper than transportation over heavier 
grades. That saving is reflected in the rates charged for the 
service, and benefits the whole public, and, whilst that general 
policy may result in hardships in individual cases, it is essential 
to the welfare of the whole public. For if railroads were re- 
quired to raise or lower their grades to serve the convenience or 
advance or protect the interests of that part of the local public 
owning land or residing in its vicinity, their efficiency would be 
greatly lessened. 

For these reasons, in our opinion, the Commission in annex- 
ing to its permit for the relocation of appellee’s railroad a pro- 
viso that it should be established at a grade of .38 per cent 
exceeded its powers, and the application of the railroad to re- 
locate its railroad at a grade of .35 per cent should have been 
granted. The decree of the trial court will, therefore be affirmed. 


Decree affirmed, with costs. 
P.U.R.1928E, 
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WISCONSIN RAILROAD COMMISSION, 


WAUZEKA CREAMERY COMPANY et al. 


v. 
WAUZEKA LIGHT & POWER COMPANY et al. 
[U-3696.] 


Return — Methods of financing — New addition. 
1. Current assets offsetting the reserve for depreciation can be 
used temporarily for additions or extensions to fixed capital, p. 159. 


Return — Reasonableness — Percentage allowed — Electricity. 

2. A return of 9.25 per cent of the book value of utilitv property 
was found to result from economical operation and profits made up from 
merchandising business and considerable deferred maintenance which 
would eventually have to be taken care of, and accordingly the rate al- 
though somewhat abnormal was not disapproved, p. 159. 


Rates — Electricity — Heat and refrigeration — Service. 
3. The power rate of an electric utility was ordered to be extended 
so as te include energy used for heating and refrigeration purposes 
in order to develop this class of service, p. 159. 


[July 30, 1928.) 


Comptaint by consumer against alleged excessive rates for 
service; rates adjusted. 


By the Commission: Complaint was filed March 10, 1928, 
by the Wauzeka Creamery Company et al. relative to the rates 
for electric service supplied at Wauzeka by the Wauzeka Light 
& Power Company. This latter utility purchases its supply of 
electrical energy from the Interstate Power Company which 
has been made a party to these proceedings. The lawful rates 
now in effect at Wauzeka are as follows: [Schedule omitted.] 

Hearing was held at Wauzeka, March 30, 1928, the appear- 
ances being: V. L. Patterson, for Wauzeka Creamery Company ; 
J. P. Cullen, attorney, Steuben, for village of Wauzeka; W. L. 
Sillge for Wauzeka Light & Power Company; George Taylor, 
Dubuque, for Interstate Power Company. 

Wauzeka is supplied with energy from the transmission 
line extending from Prairie du Chien to Boscobel. The rate paid 
by the Wauzeka Light & Power Company to the Interstate Pow- 


er Company for energy to be sold as lighting is 6.5 cents per 
P.U.R.1928E. 
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kilowatt hour. Energy to be sold for power is being purchased 
at the following rates: 


First 600 kw. hrs. per month .........cceeeeeceeees 6 cents per kw. hr. 
From 600 to 1600 kw. hrs. per month ........+-..- 5 cents per kw. hr. 
From 1600 te 2500 kw. hrs. per month ............- 4 cents per kw. hr. 
Over 2500 kw. hrs. per month ............cceeceees 34 cents per kw. hr. 


A discount of 10 per cent on power bills is allowed if paid on 
or before the 15th. A monthly minimum requirement of $50 
is provided for. 

No appraisal has been made of respondent’s property. Ex- 
amination of the annual reports filed by the Wauzeka Light & 
Power Company between 1920 and 1927 shows that from a 
value of $7,801.63 as reported on December 31, 1920, the book 
value of the plant increased to $9,776.10 on December 31, 1927. 
We have made a tentative check of this latter value from unit 
costs in our files and it does not appear to be excessive. 

[1-3] The question of the method of financing the plant in 


‘ question has been raised, it being contended the rates have been 


so excessive that extensions and additions to the fixed capital ac- 
count have been made out of earnings instead of from funds de- 
rived from the sale of stock or bonds and that the company has 
in addition earned regular dividends. Examination of the in- 
come accounts and balance sheets, filed during the period the 
utility has been in existence, indicates that it has averaged 9.25 
per cent on the book value per annum. It is questionable wheth- 
er the utility has financed construction entirely out of earnings. 
Current assets offsetting the reserve for depreciation can be used 
temporarily for additions or extensions to fixed capital. During 
the period examined the total amount reserved for depreciation 
or retirement exceeded the construction by over $850. 

There appears to be little question that the utility has been 
operated economically as regards the annual amounts expended 
for operating labor and general officers’ salaries and no doubt 
this partially accounts for an average annual earning in excess of 
the normal return a utility is entitled to. The profits on wiring 
installations and electrical merchandising business during the 
early years of the utility’s existence appear to have aided ma- 


terially in building up the amounts available for dividends and 
P.U.R.1928E. 
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new construction. An inspection of the system indicates that 
considerable deferred maintenance which must eventually be 
taken care of has tended to keep down operating expenses. 

A comparison of the rates in Boscobel with those in Wauzeka 
was suggested at the hearing. The sale of energy in Boscobel for 
1927 totalled 254,527 kilowatt hours out of 314,300 kilowatt 
hours purchased. The Wauzeka Light & Power Company 
bought 56,295 kilowatt hours and sold about 42,785 kilowatt 
hours of which power customers used 11,985. On the basis of 
the energy bought and sold there is practially no comparison as 
the energy requirements of one community were over five times 
as much as the other. 

If we assume the Wauzeka Company had purchased the energy 
required in 1927 under the terms of the Boscobel contract, it ap- 
pears the cost of operation would have been increased about 
$385. It is evident, therefore, that the terms of the agreement 
under which energy is being purchased at Wauzeka are more 
favorable for a small wholesale customer than the demand and 
energy rates noted in the Boscobel contract. 

Such utility service as electric heating and cooking, refrigera- 
tion and power cannot be developed to any extent under sched- 
ules such as have been in effect in Wauzeka. From the record it 
appears that if the Interstate Power Company bills the Wauzeka 
Light & Power Company for all energy used for heat and refrig- 
eration purposes at the power rate, a saving of about two cents 
per kilowatt hour will result which can be passed on to the cus- 
tomers. This proposed change in billing, it is believed, should 
be carried out. 

We have made an examination of the books and records of the 
utility for the purposes of checking normal operating expenses 
and securing customer data upon which to promulgate a revised 
schedule of rates. From the analysis made we are of the opinion 
that the schedule as set forth in the order appended hereto will 


be equitable, both to the utility and to the customers. 
P.U.R.1928E, 
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» MISSOURI PUBLIC SERVICE COMMISSION, 


W. A. PARKER 
v. 


ST. JOSEPH WATER COMPANY. 
[Case No. 5716.] 


CITY OF ST. JOSEPH 
Vv. 
St. JOSEPH WATER COMPANY. 
[Case No. 5800.] 


Service — Meters — Definition of premises. 

1. A water company in construing a rule requiring more than one 
minimum charge where more than one premises are supplied through 
the same meter may reasonably interpret the word “premises” as being 
a building or portion of a building occupied by separate tenants or 
consumers, rather than the land, including the buildings thereon and 
the appurtenances thereto, p. 170. 

Rates — Minimum charge — Number of outlets — Size of meter. 

2. A minimum charge for a metered water rate should be based 
upon the size of the meter in service, rather than upon the number of 
outlets on the premises to be supplied, p. 170. 

Rates — Minimum charge — Customers with abnormal demand. 

3. Customers whose demands are greater than the average should 
pay a minimum charge that will reflect the difference in the expense 
between the large customers and the smaller customers, p. 170. 


Rates — Minimum charge —. Number of outlets. 

4. The practice of basing the minimum charge for a metered water 
rate on the number of outlets on the premises to be supplied was held 
to occasion complaint and misunderstanding and was ordered to be dis- 
continued, and the size of the meter was used as a substitute basis, 
p. 171. 


Rules — Water — Misrepresentation in application. 

5. A water company’s rule permitting it to discontinue service to 
patrons charged with misrepresentation in their application for the 
same, or of wasting water, and providing for resumption of service after 
such discontinuance upon a payment of money to be determined by the 
company, was held to be unlawful and unreasonable, and was ordered 
either to be eliminated or modified, p. 172. 


Fines and penalties — Resumption of service after misrepresenta- 
tion — Water. 
6. A water company upon resuming service after a justifiable dis- 
continuance, because of misrepresentation by patrons, can make no 
P.U.R.1928E. ll 
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additional charge except what is sufficient to cover the loss sustained 
by reason of the misrepresentation or the misconduct, p. 172. 


Service — Rules and regulations — Construction of utility rule. 

7. All public utility rules should be couched in plain language, the 
meaning clearly expressed, and should be applied justly and fairly, p. 
172. 

Service — Discontinuance — Honest dispute. 

8. In no instance should service be discontinued because of a mat- 
ter that is in dispute between the customer and the company, pending 
a determination of the controversy in the proper forum, p. 172. 


Reparation — Commission jurisdiction — Overcharges. 
9. The Commission has no power to compel a utility to make 
reparation and restitution to its patrons for money arbitrarily or un- 
justly collected, p. 173. 


Rates — Water — Vacant premises. 

10. A rule of a water company providing for full mmimum charges 
to premises constructed for two tenants regardless of whether one be 
vacated or not, was held to be unreasonable, and the company was re- 
quired to file a new rule remitting the minimum or flat charge to prem- 
ises vacant for a period of thirty days or more, p. 173. 


[September 1, 1928.] 


Comp.tainT by water customer against rules for service; rules 
ordered to be revised. 


Ing, Commissioner: 


Statement : 

These cases originated on the complaints of W. A. Parker of 
St. Joseph, Missouri, and the city of St. Joseph. W. A. Parker 
alleged in his complaint that he has resided for nine years in the 
city of St. Joseph; that during all of that time he has been a 
customer of the St. Joseph Water Company ; that he has paid to 
said company the assessed water rate quarterly, and that he has 
receipts in full for service to January 1, 1928. Complainant 
further alleges that on January 1, 1928, said water company 
rendered to him an excessive bill for the first quarter of 1928, 
to-wit $13.05 and informed him that his future rate was to be 
$5.05 per quarter; that he tendered said new rate, $5.05 in law- 
ful money to said water company but said water company re- 
fused to accept the same and on February 11, 1928, said St. 
Joseph Water Company shut off the supply of water to com- 


plainant’s residence. Complainant further states that he be- 
P.U.R.1928E, 
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lieves he is being unfairly treated and that said company is 
unjustly refusing service to him and his family. Wherefore, 
complainant asks an order of the Commission that said water 
service be at once rendered to his home at 602 Thompson street 
in the city of St. Joseph, Missouri, and that an investigation, 
of said company be had. 

The city of St. Joseph alleged in its complaint that the rates 
for water and the rules and regulations contained in its schedule 
on file with the Commission are unjust, unreasonable, and un- 
justly discriminatory; that by said schedule and said rules and 
regulations undue and unreasonable preference is granted to 
certain patrons of said company and to particular classes of 
service, and that other patrons and other classes or kinds of 
service are subjected to unreasonable prejudice and disadvan- 
tage. Complainant alleges that the rules and regulations con- 
tained in the defendant’s schedule provide that where two or 
more premises are supplied through one meter the minimum 
rate shall apply to each premise; that said provision is unjust, 
unreasonable, and unjustly discriminatory and works a hard- 
ship upon a group or class of patrons who can ill afford to suffer 
such discrimination; that said water company interprets and 
enforces said rule in an arbitrary and unreasonable manner, 
and charges for water service an amount in excess of that allowed 
by law or by the order of this Commission. 

The complainant further avers that the term “premises” as 
used in said regulations means the land, including the buildings 
thereon and the appurtenances thereto, but that the water com- 
pany unjustly and unreasonably interprets said term to mean 
part or parts of the building and the rooms thereof and unlaw- 
fully applies said minimum rate to parts of the building and 
to the separate rooms thereof. Complainant further alleges 
that said rules and regulations provide that where water is sup- 
plied to several parties or tenants on one connection and the 
supply is controlled by one stop box, the company shall contract 
with only one of the several parties and will cut off the water 
from all patrons served from said connection on the failure of . 
said party to abide by said rules and regulations,-and that full 


schedule rates will be charged to the entire premises as long as 
P.U.R.1928E. 
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water is turned on. Complainant states that said regulation, as 
interpreted and enforced by the water company, is unjust, un- 
reasonable, discriminatory, and unjustly prejudicial to patrons 
of said company; that said rule is unjust and unreasonable in 
permitting said water company to charge and collect for water 
service in cases where premises are vacated and unoceupied for 
long periods of time, and that said water company charges the 
full amount in such cases and threatens to turn the water off 
unless such charges are paid, all to the great injury and incon- 
venience of all patrons served by said connection. 

Complainant further states that said rules and regulations 
provide that in case of willful misrepresentation on the part of 
any person or for willful or unreasonable waste of water, the 
supply will be stopped unless the party shall pay such additional 
charges as the compaany may impose, which complainant alleges 
is unjust and unreasonable. Complainant further states that 
said rules and regulations provide that where premises are 
vacated they should be excepted from the full amount of rates 
but that said water company arbitrarily and unlawfully and in 
violation of said rules and regulations refuses to make proper 
deductions in charges where premises or parts thereof are 
vacated, and charges and collects the full amount of the charge 
irrespective of whether said premises or parts thereof are oc- 
cupied or vacant; that said water company arbitrarily refuses 
to make any deductions in charges in cases where boarders and 
lodgers have moved from rooms and parts of premises but pro- 
ceeds to collect the full amount of the charge as though said 
rooms and parts of said premises were occupied. Complainant 
further states that said rules and regulations are silent with re- 
spect to charges to be made in cases where a part of a premise 
or tenement served by one meter is leased or used for light 
housekeeping purposes, but that said water company arbitrarily 
and unlawfully makes a minimum charge to each part or room 
of said premises or tenement; that said rules and regulations 
provide that for private houses where not more than four 
boarders or lodgers are kept, to the total family rates for each 
regular boarder shall be added $1.50 per annum; for each table 


boarder 72 cents per annum, and for each roomer or lodger 42 
P.U.R.1928E. 
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cents per annum. Complainant avers that said rule is unjust 
and unreasonable in that it discriminates against boarders and 
lodgers and the keepers of premises where they live without 
taking into account the number of persons comprising the family, 
and that the water company arbitrarily and unreasonably, and 
in violation of said rules and regulations charges a minimum 
rate of $1.50 per annum for each boarder or lodger kept in 
private houses. 

Complainant further states that the water company arbi- 
trarily and unlawfully requires its patrons to pay a large sum 
of money as back bills claimed to be due said company because 
of a readjustment of the fixtures in the premises overlooked by 
or not reported to said company, under penalty of stopping the 
supply of water to said patrons unless said back bills are paid. 
and that said action of said company is unjust and unreasonable 
and in violation of said rules and regulations, and that many of 
the company’s patrons have paid such unjust charges rather 
than suffer the discomfort and inconvenience of having their 
water supply discontinued. 

Complainant further states that the water company, in disre- 
gard of its rules and regulations, refuses when requested by its 
patrons to install water meters except when said company con- 
siders it would be to its own interest so to do. 

Complainant further alleges that under the rate schedule now 
in force the charge for patrons supplied by meter service is de- 
termined by the number of gallons of water consumed per month ; 
that the monthly bills rendered by said water company do not 
show the number of gallons consumed but set out the consump- 
tion in cubie feet; that by reason thereof said bills are mis- 
leading and cause confusion among the company’s patrons. 
Complainant, therefore, prays the Commission to modify the 
rule permitting the charge of the minimum rate to each of two 
or more premises served by one meter so that there should be 
one minimum charge for each meter and not for each premise; 
to declare the term “premises” to mean the land, including the 
buildings thereon and the appurtenances thereto and not parts 
of a building or separate rooms thereof; to require the water 
company to make proper deductions in cases where premises or 
P.U.R.1928E. 
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water is turned on. Complainant states that said regulation, as 
interpreted and enforced by the water company, is unjust, un- 
reasonable, discriminatory, and unjustly prejudicial to patrons 
of said company; that said rule is unjust and unreasonable in 
permitting said water company to charge and collect for water 
service in cases where premises are vacated and unoccupied for 
long periods of time, and that said water company charges the 
full amount in such cases and threatens to turn the water off 
unless such charges are paid, all to the great injury and incon- 
venience of all patrons served by said connection. 

Complainant further states that said rules and regulations 
provide that in case of willful misrepresentation on the part of 
any person or for willful or unreasonable waste of water, the 
supply will be stopped unless the party shall pay such additional 
charges as the compaany may impose, which complainant alleges 
is unjust and unreasonable. Complainant further states that 
said rules and regulations provide that where premises are 
vacated they should be excepted from the full amount of rates 
but that said water company arbitrarily and unlawfully and in 
violation of said rules and regulations refuses to make proper 
deductions in charges where premises or parts thereof are 
vacated, and charges and collects the full amount of the charge 
irrespective of whether said premises or parts thereof are oc- 
cupied or vacant; that said water company arbitrarily refuses 
to make any deductions in charges in cases where boarders and 
lodgers have moved from rooms and parts of premises but pro- 
ceeds to collect the full amount of the charge as though said 
rooms and parts of said premises were occupied. Complainant 
further states that said rules and regulations are silent with re- 
spect to charges to be made in cases where a part of a premise 
or tenement served by one meter is leased or used for light 
housekeeping purposes, but that said water company arbitrarily 
and unlawfully makes a minimum charge to each part or room 
of said premises or tenement; that said rules and regulations 
provide that for private houses where not more than four 
boarders or lodgers are kept, to the total family rates for each 
regular boarder shall be added $1.50 per annum; for each table 


boarder 72 cents per annum, and for each roomer or lodger 42 
P.U.R.1928E. 











PARKER v. ST. JOSEPH WATER CO, 165 


cents per annum. Complainant avers that said rule is unjust 
and unreasonable in that it discriminates against boarders and 
lodgers and the keepers of premises where they live without 
taking into account the number of persons comprising the family, 
and that the water company arbitrarily and unreasonably, and 
im violation of said rules and regulations charges a minimum 
rate of $1.50 per annum for each boarder or lodger kept in 
private houses. 

Complainant further states that the water company arbi- 
trarily and unlawfully requires its patrons to pay a large sum 
of money as back bills claimed to be due said company because 
of a readjustment of the fixtures in the premises overlooked by 
or not reported to said company, under penalty of stopping the 
supply of water to said patrons unless said back bills are paid, 
and that said action of said company is unjust and unreasonable 
and in violation of said rules and regulations, and that many of 
the company’s patrons have paid such unjust charges rather 
than suffer the discomfort and inconvenience of having their 
water supply discontinued. 

Complainant further states that the water company, in disre- 
gard of its rules and regulations, refuses when requested by its 
patrons to install water meters except when said company con- 
siders it would be to its own interest so to do. 

Complainant further alleges that under the rate schedule now 
in force the charge for patrons supplied by meter service is de- 
termined by the number of gallons of water consumed per month ; 
that the monthly bills rendered by said water company do not 
show the number of gallons consumed but set out the consump- 
tion in eubie feet; that by reason thereof said bills are mis- 
leading and cause confusion among the company’s patrons. 
Complainant, therefore, prays the Commission to modify the 
rule permitting the charge of the minimum rate to each of two 
or more premises served by one meter so that there should be 
one minimum charge for each meter and not for each premise; 
to declare the term “premises” to mean the land, including the 
buildings thereon and the appurtenances thereto and not parts 
of a building or separate rooms thereof; to require the water 
company to make proper deductions in cases where premises or 
P.U.R.1928E, 
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parts thereof are unoccupied or vacant and ascertain and de- 
termine the fair method of computing such allowances; to pre- 
scribe such rule as may be deemed fair and reasonable, denying 
the water company the right to turn off the water supply of the 
patron pending the settlement of a controversy relative to rates; 
to prohibit, under such terms as may be deemed just, the water 
company from charging and collecting back bills for water serv- 
ice unless such charges are made and presented to the consumers 
within a reasonable time after the water was supplied; to re- 
quire the water company to make reparation and restitution to 
its patrons of all money arbitrarily and unjustly collected, and 
to install water meters when requested by patrons and to print 
its monthly bills so that they show on their face the amount of 
water in gallons for which the charge is made and to make such 
other orders and grant such other relief as the Commission may 
deem just and reasonable. 

The St. Joseph Water Company in due time filed a motion 
to dismiss an answer in this cause. The Commission is urged 
to dismiss the complaint herein for the following reasons: 

Because rate schedule P. S. C. Mo. No. 5, the schedule of 
the defendant complained of by complainants, was approved by 
the Public Service Commission of Missouri and ordered effective 
January 1, 1926, after a hearing before the Commission in Case 
No. 4281, P.U.R.1926B, 76, in which case the city of St. Joseph 
and the St. Joseph Water Company were parties, and because 
said case was taken to the circuit court of Cole county on 
certiorari, which court entered an order upholding and sustain- 
ing the findings of the Public Service Commission in said ease, 
and because said order of the circuit court of Cole county was 
appealed from by the city of St. Joseph and said case is now 
pending before the supreme court of the state of Missouri, and 
that in said case the supreme court of Missouri is being called 
upon to pass upon the reasonableness of said schedule. The 
defendant alleges that by reason of the facts set forth the Public 
Service Commission is without jurisdiction to hear the com- 
plaint herein. 

The answer of defendant is to a considerable extent a rep- 
ctition of the statements and allegations contained in the motion 
P.U.R.1928E. 
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to dismiss and further alleges that the rules complained of are 
reasonable and should be retained. Defendant denies that it is 
violating any of the rules on file with the Commission, and that 
it deals with its patrons justly and in accordance with its rules 
on file. 

This case was heard by a Commissioner at the city of St. 
Joseph on the 5th day of June, 1928, and the issues in said 
cause were very materially simplified by a stipulation agreed to 
and signed by R. M. Duncan, city counselor of the city of St. 
Joseph and attorney for William A. Parker, and by R. A. Brown 
for and on behalf of the St. Joseph Water Company. Said 
stipulation so signed is as follows, to-wit: 

“It is hereby stipulated by and between the city of St. Joseph 
and William A. Parker, complainants, and the St. Joseph Water 
Company, as follows: 

“1. That where water is supplied to several parties or tenants 
from one service connection the full schedule of rates is charged 
to the entire premises as long as water is turned on, where the 
company contracts with one person as owner, lessor, or lessee 
of the premises, whether water is supplied under the flat rate 
schedule or through meter, no allowance is made for vacancies in 
any of the premises so supplied. 

“2. Where the water company’s inspection shows that a con- 
sumer has paid less than the schedule of rates as applied to the 
fixtures and rooms then found, the company bills the consumer 
for the amount which the consumer should have been charged 
accerding to the schedule of rates applicable to size of premises 
and fixtures for a period of one year and makes the charge retro- 
active for that period, unless upon investigation it is found by 
the company that the charge should have been for a lesser period 
than one year, in which event the charge is made for such lesser 
period as the facts disclose. In at least one instance, (namely, 
William A. Parker) such retroactive charge has been made for 
a period of two years, and upon failure of consumer to pay such 
amount the service to the consumer was discontinued after notice 
had been given, notwithstanding the consumer had paid and the 
company accepted the amounts shown in the statements rendered 


by the company to the consumer prior to the reinspection by 
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the water company, and the company would not accept the 
amount for the current period without the payment of the 
amount charged for the retroactive period. 

“3. Where one house, not an apartment house or duplex, or 
double house is occupied by more than one family and served 
with but one meter or water service, the company charges a 
minimum meter rate for each family occupying such house and 
continues to make such charge even if temporarily vacated by 
one or more of such tenants and after notice to the company. 

“4, The water company charges the multiple minimum meter 
rate where a dwelling and storeroom or living quarters are con- 
nected although the store building has no water fixtures or water 
service connections, such meter minimum being predicated on 
the flat-rate charge on such premises. Where two or more 
premises are served through one service and through one meter, 
the meter minimum is applied to each of such premises so sup- 
plied, and such charge continued as long as water is being served 
to one or more of such premises. 

“5, The water company interprets premises as being a build- 
ing or a portion of a building occupied by separate tenants or 
consumers. 

“6. The water company requires a meter deposit of $5 from 
water consumers unless the consumer owns the premises or guar- 
antees the bill for the tenant. The approximate amount of such 
deposit now on hand is $17,000. The deposit plus interest at 
the rate of 6 per cent per annum is returned to the consumer 
upon discontinuance of service. 

“7. The water company installs meters at its own expense 
whether installed at the instigation of the consumer or on its 
own initiative. No deposit is required where the meter is in- 
stalled by the company on its own initiative to a consumer who 
has theretofore been using water at the same location and paying 
for the same based upon a flat rate. The $5 deposit is based 


upon the installation of what is nominally known as a §-inch 
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meter and the deposit is proportionately larger for meters of 
larger size, 
“City of St. Joseph, 
“By R. M. Duncan, City Counselor, and 
Attorney for William A. Parker. 
“St. Joseph Water Company, 
“By R. A. Brown, 
G. H. Dickey, Attorneys.” 


The defendant had in use in the city of St. Joseph approxi- 
mately 5,600 meters in 1926 and at the time of the hearing the 
number of meters was approximately 7,100. The total number 
of water consumers at the time of the hearing was stated to be 
approximately 17,300, of which number approximately 10,200 
were served on a flat rate. 

The average cost per annum of reading meters for the years , 
1925, 1926, and 1927 was $.701. 

The cost of the installation of a five-eighths inch meter, accord- 
ing to testimony offered by defendant, is, where the meter is 
installed in boxes at curb, an average of $19.79 per meter, and 
where installed in cellars an average of $11.67 per meter. An 
exhibit filed by defendant shows that the average maintenance 
cost per annum per meter for the years 1925, 1926, and 1927 
was $.761, and another exhibit shows that the average cost per 
annum of removing and resetting meters for the same years 
was $.189 per meter. 

Mr. C. W. Biggs, chief engineer of the American Water 
Works & Electric Company, which controls by stock ownership 
the St. Joseph Water Company, stated that each premise sup- 
plied through one meter is charged at the minimum based on 
the flat-rate charge if the flat rate charge is less than $1.20 per 
month or $14.40 per year. He further stated that there is a 
saving to the company for not having a meter on each of the 
premises which are now supplied through one meter of $3.22 
per year. 

The defendant now applies the same minimum charge to each 
customer whether the service is furnished through a meter or 
by flat rate. The flat rate charge is based upon the number of 


faucets or outlets on the customer’s premises, and the number 
P.U.R.1928E. 
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of consumers. The minimum charge, often referred to as the 
minimum meter charge, is in fact the minimum charge made 
by the defendant for being prepared to furnish water service to 
a customer whether the service is measured by meter or on the 
basis of the quantity of water supplied through a certain number 
of outlets on the premises. 

Conclusions: 

[1-3] In determining the issues of this cause, we will first 
consider the complaint in regard to the minimum charge for 
service furnished two or more customers through one meter. 
The rules of the company on file with the Commission authorize 
the defendant to apply the minimum charge to each consumer, 
said rule being as follows: 

“Meter Rates—Subject to the minimum monthly or quarterly 
charges for the respective meters and service, as elsewhere set 
out herein. Where two or more premises are supplied through 
one meter the minimum rate to apply to each premises.” 

The water company construes the word “premises” as being 
“a building or a portion of a building occupied by separate ten- 
ants or consumers.” Complainant, city of St. Joseph, contends 
that this definition is wrong and asks the Commission to declare 
the word “premises” to mean “the land, including the buildings 
thereon and the appurtenances thereto.” This question has been 
raised before Public Service Commissions on many occasions, 
and there is no uniformity of ruling thereon. This Commis- 
sion does not regard the definition used by defendant as being 
unfair or inequitable. As an illustration, if a water customer 
owns an apartment house, apartments of which he rents out, a 
group of cottages or bungalows, which he also rents, and his 
own home which he occupies; and if each apartment, cottage, 
bungalow, and home is occupied by a’ water company customer, 
and they are all served water that is measured by a meter having 
a minimum charge based on the size of the meter, there will be 
no discrimination, except for the fact that it costs less per 
customer to serve water to two or more customers through one 
meter than it does to serve one metered customer. The main 
trouble in applying the rule in this case, however, lies in the 


fact that the metered rate, as heretofore stated, is based upon 
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the number of outlets for water and consumers on the premises 
and not on the size of the meter. There can be no doubt that 
customers whose demands are greater than the average cause 
the water company greater expense to serve, and consequently 
should pay a minimum charge that will reflect the difference in 
the expense between the larger customers and the smaller 
customers. That charge can be based on the size of the meter 
used to measure service or the number of outlets on the cus- 
tomer’s premises to be supplied, but the better method is to 
base the charge on the size of the meter. Customers do not take 
their full demand on the water system at the same time, there- 
fore, there is a large diversity in the use of water between the 
various customers. If water service is furnished to more than 
one customer through the ordinary meter at service connection, 
the diversity in the use of water between those customers and 
the capacity of service connection with the meter will enable 
each of them to secure reasonably satisfactory water service. 
The company is applying the minimum charge to each customer 
regardless of whether the service is furnished through an in- 
dividual or separate service for each customer, or whether two 
or more customers are served by the same service line. In other 
words, two or more customers are furnished service through one 
service line and the amount of water is measured through one 
meter and a minimum charge is made against each customer as 
though a separate meter was furnished for each. 

[4] The practice of basing the metered rate on the number 
of outlets is the cause of most of the complaints in this case and 
the establishment of a rule basing the charge for metered service 
on the size of the meter, and the number of premises served 
through one meter will, as heretofore stated, eliminate most of 
the causes for complaint. A rule should be filed with the Com- 
mission by the defendant providing for the regulation of metered 
rates based on the size of the meter and the number of premises 
served by one meter, and providing for a minimum charge for 
each size of meter. When that is done there will be no occasion 
for worry or complaint in regard to the number of persons 
occupying a premise. 

The difference between the cost of serving a customer occupy- 
P.U.R.1928E. 
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ing a premise served by an individual meter, and customers 
occupying premises, two or more of which are served by one 
meter, is $3:22 per year for each customer in excess of one, that 
is to say, it costs $3.22 per year less to serve each premise of a 
group of two or more, in excess of one, which are served through 
one meter, than it costs to serve a premise or customer, or cus- 
tomers occupying a premise served by one meter, a difference 
of approximately twenty-five cents per month. It appears, there- 
fore, that the minimum meter charge per premise when only 
one premise is served should remain $1.20 per month, but that 
the minimum charge for each premise in excess of one, when 
two or more premises are supplied through the same service and 
meter should be 25 cents per month less than the minimum that 
is applied to a single premise supplied by one service and meter. 
The application of this rule will eliminate the discrimination 
that now exists. 

[5-8] It is charged, and the testimony shows that the defend- 
ant discontinues water service to patrons who are charged with 
misrepresentation in their application for service, or of being 
guilty of waste of water, and that such customers are required 
to pay whatever amount the defendant requires him to pay for 
water service which, according to the schedule of rates, or the 
judgment of defendant, defendant finds should have been paid, 
such charges being made retroactive. A reading of the rule 
will disclose that it should either be eliminated or modified. 
Without quoting the exact language of the whole rule, it pro- 
vides that the applicant must file an application and must state 
fully and truthfully the purposes for which water is required, 
and follows with this language: 

“In the case of willful misrepresentation on part of the ap- 
plicant, or for willful or unreasonable waste of water, the supply 
will be stopped unless the party shall pay such additional charges 
as the company may impose.” 

There appears no good reason why the rule should be so broad 
as to permit the defendant to impose any additional charge it 
may desire to impose and the customer compelled to pay said 
amount or be deprived of water service. The rule is unreason- 
able and should be amended or eliminated. There should be no 
P.U.R.1928E. 
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additional charge except that which would be sufficient to cover 
whatever loss the defendant may have sustained by reason of 
the misrepresentation or waste of water. It is admitted in this 
ease that the complainant, Parker, was deprived of water service 
because he refused to pay a sum of money which defendant 
imposed as being the amount due it for water service covering 
a period of two years. Such harsh application of defendant’s 
rule is not calculated to create proper public relations nor to 
help maintain or develop defendant’s business. The rules of 
the defendant are in several respects calculated to create discon- 
tent among its customers and disturb defendant’s public rela- 
tions, and the application of the rules have in some instances 
been unnecessarily harsh. All public utility rules should be 
couched in plain language; the meaning clearly expressed, and 
should be applied justly and fairly. Mr. Parker’s water service 
should be immediately restored, and if the defendant is still 
of the opinion that he owes it any amount for service heretofore 
rendered and refuses to pay therefor, the courts are the proper 
forum to settle such controversy. In no instance should service 
be discontinued because of a matter that is in dispute between 
the company and the customer. If defendant does not restore 
Mr. Parker’s water service under its existing rule, it will be 
required to do so under the rule provided for by this order. 

[9] The request of the city of St. Joseph that the Commis- 
sion require the defendant to make reparation and restitution 
to its patrons for “all money arbitrarily and unjustly collected”’ 
will be denied for the reason that the Commission has no power 
so to do. If there are any sums of money due patrons of the 
water company from defendant which may have been arbitrarily 
and unjustly collected, the recovery of same can be had only in 
a court of law. 

[10] With reference to the complaint that the defendant con- 
tinues to make a minimum charge for water service after 
premises have been vacated, it appears that Rules 4 and 13 
might be applicable. Rule 4 is as follows: 

“Tn all cases where water is to be supplied to serve parties 
or tenants, from one connection, with supply controlled by one 
stop box, the company contracts with one owner of said several 
P.U.R.1928E, 
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parties, and on his failure to abide by said rules and regula- 
tions, water will be cut off. Full schedule rates will be charged 
for water service to the entire premises so long as water is 
turned on.” 

It appears that this rule authorizes the defendant to charge 
for each of the premises where two or more are jointly served, 
so long as water is turned on, whether the premises be vacated or 
not. 

Rule 13 provides as follows: 

“Although water rates are collected quarterly, the manner 
of such collection is not intended to imply that the rates are 
quarterly ; on the contrary the rates are annual; therefore, per- 
sons paying for a term less than a year are informed that they 
will be held for the full annual rate, the only exceptions being 
where premises are vacated or where a contract may be made 
for less than year, in which case, if such term is less than six 
months, the rate shall be paid in one payment in advance.” 

It will be noted that Rule 13 provides that customers are 
exempted from paying the full annual rate if the premises are 
vacated. It cannot be said that this rule applies only to premises 
that are served by one meter, for it must apply to all premises 
whether there be more than one premise served by a single meter 
or whether it is one premise served by meter, or if the premises 
are on a flat rate. 

It is the opinion of the Commission that this rule is unreason- 
able and that the defendant should file a rule providing that 
when premises are vacant for a period of thirty days or more, 
the minimum meter charge or flat rate charge should not be 
applied to such vacant premises. 

The Commission is of the opinion that it would be very help- 
ful to the defendant company if it will immediately, or as soon 
as possible, file with the Commission service rules containing 
the suggestions of the Commission in this report, and will re- 
quire same to be filed. The Commission finds that defendant’s 
motion to dismiss should be overruled, for the reason that Case 
No. 4281, P.U.R.1926B, 76, now in the supreme court on 
appeal, is a rate case, and the issues there raised are not the 


same as the issues of this case. 
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An order in accordance with the views herein expressed will 
be issued. 


Brown, Chairman, Porter and Hutchison, Commissioners, 
concur; Calfee, Commissioner, absent. 
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CITY OF DEARBORN 
Vv. 
MIDWEST TELEPHONE COMPANY. 
[Case No. 5783.] 


Discrimination — Duty of Commission — Telephone — Free inter- 
exchange. 

1. It is the duty of the Commission in determining whether or not 
free interexchange telephone service should be re-established between 
certain points to take into consideration the interest of all of the tele- 
phone patrons regardless of their occupations and to find that the pro- 
posed service would be a benefit to the patrons generally, and not to a 
privileged fraction having need of such communication, p. 182. 

Orders — Force of Commission orders — Free interexchange. 

2. A Commission order recognizing the existence of free telephone 
service between certain points cannot be construed as an order direct- 
ing that such service should continue to exist, p. 183. 

Reparation — Telephone rebates — Commission jurisdiction. 

3. The Commission is without power to require a telephone com- 
pany to pay rebates on tolls collected from patrons at different ex- 
changes upon the discontinuance of free service, p. 183. 

Rates — Free interexchange — Prospective revenue — Telephone. 

4. The re-establishment of free telephone service between exchanges 
a short distance apart which had been discontinued upon the destruc- 
tion of direct facilities, due to causes beyond the control of the com- 
pany, was denied where the prospective revenue did not warrant an 
order requiring the installation of a direct line, and where there was 
no proof that the general public required such facilities, or that the 
re-establishment of such service would not result in unreasonable dis- 
crimination in favor of those who had need of it, p. 183. 


[August 30, 1928.] 


Comptrarnt of the mayor of a city against discontinuance of 


free interexchange telephone service; complaint dismissed. 
P.U.R.1928E. 
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Ing, Commissioner: 


Statement: 

This case comes to the Commission on the complaint of the 
city of Dearborn, a city of the fourth class located in Platte 
County, against the Midwest Telephone Company. Complain- 
ant alleges that the Midwest Telephone Company, after its 
purchase late in 1927 of the Dearborn Telephone Company, dis- 
continued free telephone exchange service between Dearborn 
and Camden Point and between Dearborn and Platte City, Mis- 
souri ; that when the Public Service Commission granted the last 
increase in rates to the Dearborn Telephone Company it was 
made a provision of said increase that a patron of the Dearborn 
Telephone exchange would be entitled to free exchange service 
with each and all of the exchanges at Edgerton, Camden Point, 
and Platte City, but that the Midwest Telephone Company has 
allowed the line between Dearborn and Camden Point to be taken 
down and free exchange telephone service between said cities to 
be discontinued. 

Complainant further alleges that Camden Point is only six 
miles from Dearborn, yet by toll it is necessary to go 22 miles 
to St. Joseph and then back 28 miles to Camden Point, or a 
total distance of 50 miles; that this takes much time and causes 
great inconvenience and dissatisfaction; that much of the terri- 
tory on the Camden Point exchange lies between Dearborn and 
Camden Point and has a business connection with Dearborn, 
and that this rupture of service is a serious matter to Dear- 
born business men, adversely affecting their business and trade 
territory. 

Complainant asks that the Public Service Commission order 
the Midwest Telephone Company to immediately restore free 
exchange service between each and all of the said exchanges of 
Dearborn, Edgerton, Camden Point, and Platte City, or if such 
restoration of service is not justified, that all tolls collected for 
service between said exchanges be rebated from the monthly 
bills as presented and said tolls be absorbed by the Midwest 
Telephone Company, or if such rebating of tolls is not proper, 
that the schedule of rates be properly reduced to provide for a 


two-exchange charge instead of a four-exchange charge. Com- 
P.U.R.1928E. 
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plainant further requires that the Commission order the said 
Midwest Telephone Company to rebate to all patrons all tolls 
collected from Dearborn exchange patrons on calls from Dear- 
born to Camden Point and from Dearborn to Platte City on 
which tolls have been charged since the discontinuance of said 
free service, as such discontinuance, complainant alleges, was 
unlawful, in direct conflict with a previous order of the Com- 
mission and was done without the knowledge, authority or per- 
mission of the Public Service Commission. 
The Midwest Telephone Company in due time filed an answer 
to said complaint, in which said answer defendant denies that 
it owns or operates the telephone exchange at Camden Point; 
denies that it was made a provision of the order of this Com- 
mission that the Dearborn Telephone Company, the predeces- 
sor of this defendant, should provide free telephone exchange 
service for its subscribers at Dearborn, Camden Point, and 
Platte City; or that it has been required by any order of this 
Commission to render free exchange service to the telephone 
subscribers of:the Dearborn exchange. Defendant alleges that 
the distance between Dearborn and Edgerton is approximately 
ten miles and that it is now rendering free connecting line 
service between the exchanges of said points; that the distance 
between Dearborn and Camden Point is approximately six 
miles, and that prior to the acquisition of the Dearborn ex- 
change by defendant, the owners of said exchange, by means 
of the unauthorized appropriation of the use of two unused 
circuits on the long distance line of the Southwestern Bell 
Telephone Company between Dearborn and Camden Point, ren- 
dered free service to Camden Point for the subscribers at Dear- 
born; that recently said Southwestern Bell Telephone Com- 
pany has required the use of all the pin spacing on the pole 
line above mentioned for its long distance service between Omaha 
and Kansas City and between other cities, and has removed the 
circuits so appropriated by the Dearborn Telephone exchange. 
and thereby made it impossible for defendant to render con- 
necting line service between the Dearborn and Camden Point 
exchanges except by the building and maintenance of entirely 


new pole lines and appurtenant equipment between said cities; 
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that the distance between Dearborn and Platte City is ap- 
proximately thirteen miles and that defendant is informed that 
the Dearborn Telephone Company maintained a free connecting 
line between Dearborn and Platte City prior to the time that 
defendant acquired the Dearborn exchange; that such free con- 
necting line was destroyed by a sleet storm before its acquisition 
by defendant; that the distance between Platte City and Cam- 
den Point is approximately eight miles and defendant maintains 
a free connecting line between the exchanges at said points; that 
the distance between Platte City and Weston is approximately 
seven miles and defendant maintains a free connecting line be- 
tween the exchanges at said points. 

Defendant further avers that if it be required to build and 
maintain connecting lines between the Dearborn and Camden 
Point exchanges and render free telephone service over said lines, 
it will result in the overloading of its lines and systems and will 
interfere with and hamper defendant’s ability to render adequate 
telephone service to its patrons at Dearborn and will impose ad- 
ditional cost and expense upon defendant to an extent which will 
make its telephone service and business unprofitable and non- 
compensatory. Defendant further avers that the rates for ex- 
change service now effective at Dearborn do not and will not 
produce sufficient revenue to pay the cost of operation of such 
exchange, an amount for return and depreciation reserve, and 
provide any compensation for the building and maintenance of 
connecting lines to other exchanges and the rendition of free serv- 
ice over said lines. Defendant further avers that it is ready and 
willing to build and maintain new toll lines of standard type 
and construction between Dearborn and Camden Point and Dear- 
born and Platte City if it is authorized to make effective, rea- 
sonable, and adequate toll charges for the use of said lines so that 
a fair return on the investment in said lines may be earned 
and so that the lines for exchange offices of defendant will not 
become overloaded by excessive and unlimited free use. 

This case was heard by a member of the Commission at the 
city of St. Joseph on the 5th day of June, 1928. Briefs were 


filed by both counsel for complainant and defendant. 
P.U.R.1928E, 
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Facts: 

Dearborn is a city of the fourth class and is located approxi- 
mately twenty miles south of the city of St. Joseph, in Platte 
county, and has a population of 578, according to the 1920 census. 
Edgerton is located about nine miles southeast of Dearborn and 
has a population of 558, Camden Point is located about six 
miles south of Dearborn and has a population of 212, and 
Platte City is the county seat of Platte county and is located 
about 12 miles south of Dearborn and has a population of about 
500. The Midwest Telephone Company owns the telephone ex- 
changes at Dearborn, Edgerton, and Platte City, said exchanges 
having been acquired by purchase from the Dearborn Telephone 
Company approximately one year ago. The Camden Point Tele- 
phone Company is owned by Mr. Edward Linney and neither he 
nor his company were parties to this proceeding. 

At the time the defendant acquired the Dearborn Telephone 
property, the Dearborn Telephone Company was furnishing free 
service to subscribers at Dearborn over a telephone circuit of the 
Southwestern Bell Telephone Company between Dearborn and 
Camden Point, the use of said circuit between said cities having 
been discontinued by said Southwestern Bell Telephone Company, 
the wires still remaining on its poles. These wires were utilized 
for exchange purposes by the Dearborn Telephone Company and 
the owner of the telephone exchange at Camden Point, by con- 
necting said wires with their respective exchanges. Before the 
defendant acquired said telephone property, the Southwestern 
Bell Telephone Company resumed the use of its said circuit be- 
tween Dearborn and Camden Point and detached the connections 
of the Midwest Telephone Company at Dearborn and those of 
the Camden Point Telephone Company at Camden Point. Prior 
to the acquisition of said telephone property by the defendant, 
there was maintained grounded line circuits between Dearborn 
and Platte City over which free service was rendered between 
said cities. The testimony shows that this line was destroyed by 
a sleet storm approximately a year before the defendant acquired 
said property. Both Platte City and Edgerton have free tele 
phone connection with Camden Point, and Edgerton also has free 


connections with Dearborn and Platte City. The service at Dear- 
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born is partly metallic and partly grounded, the greater number 
of patrons being served with grounded line service. 

Mr. F. E. Jeffries of Dearborn, Missouri, stated that he was 
in the telephone business for nineteen years; that he formerly 
owned the telephone exchange at Dearborn and about two years 
prior to the time of the hearing sold said property to Mr. A. J. 
Roberts. Mr. Jeffries stated that it would not be practicable 
to give telephone service between Dearborn and Camden Point 
by way of Edgerton, for the reason that it is hard to give service 
upon a grounded line for that distance. Mr. Jeffries further 
stated that the only method of restoring telephone service between 
Camden Point and Dearborn will be by building a trunk line 
between said cities or by removing all subscribers from two party 
lines between said stations and using them; that the most sat- 
isfactory method would be to construct a trunk line. 

Mr. A. R. Gaines, the mayor of Dearborn, stated that he 
had heard some complaints relative to the service rendered by the 
defendant, some of said complaints being to the effect that lines 
were crossed. Another complaint was to the effect that when a 
ring was made for one party the caller would get someone else. 
Mr. Gaines stated that the complaints were of various kinds 
but emunerated only the two mentioned above. He stated that 
there are calls to Platte City because of the fact that it is the 
county seat of Platte county; and that there are a considerable 
number of residents in the vicinity of Dearborn who have tele- 
phonic communications with Camden Point. 

Mr. E. J. Sanders of Dearborn, Missouri, stated that he is in 
the paint business; that he has an office at Dearborn and that he 
has frequent occasion to use the telephone for long distance pur- 
poses, his calls usually being through Kansas City. Mr. Sanders 
stated that the long distance service to Kansas City is bad; that 
he is usually unable to talk and that his messages have to be re- 
peated. He has had a telephone in his place of business for three 
months and stated that outside of the long distance messages to 
Kansas City he has had no difficulty with the service. He stated 
that the service of his residence phone is fair. Mr. Sanders stated 
that there is a demand for telephone communication between 


Dearborn and Camden Point and between Dearborn and Platte 
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City, but that he has more occasion to talk to Camden Point than 
any other place. Mr. Sanders stated that he sells paint to the 
farmers in Platte county and that he has a branch office at Cam- 
den Point, and that it would be quite an advantage to be able to 
have free telephone service; that his telephone tolls are probably 
from 60 to 70 cents per day for Camden Point alone; that he 
could conduct his business at less expense, and that in his opin- 
ion there are other business men who are similarly situated. 

Mr. Charles Ferril, a grocer of Dearborn, testified that he 
has customers residing at Camden Point and that it is necessary 
for him to telephone them and for them to telephone him, and 
that it would be helpful in his business to use the line without 
having to pay a toll charge. 

Mr. W. P. Herrington, who resides at Dearborn and is en. 
gaged in owning and conducting a Ford agency, stated that he 
has been in that business for about six years and that he has very 
little occasion to communicate by telephone with people in the 
vicinity of Camden Point, and that he had in the Jast month only 
four calls to Platte City. 

Mr. F. M. Lantz, division superintendent of the Midwest 
Telephone Company, stated that the defendant is now rendering 
free service to Edgerton but that is not practicable to render free 
service between Dearborn and Camden Point through Edgerton 
over the lines now in use. He stated that he did not feel that 
his company would be justified in building a line between Camden 
Point and Dearborn for the purpose of rendering free service. 
Defendant offered an exhibit which estimates the cost of the con- 
struction of a telephone line between Dearborn and Camden Point 
at $1,098, and Mr. Lantz stated that a two-wire line would cost 
$200 more. The book value of the Dearborn Telephone property 
was estimated at $23,259.13. The gross revenues for four months 
ending April 30, 1928, as shown by an exhibit identified by Mr. 
Lantz was $2,095.88. The total expenses for the same period was 
$1,552.10. Mr. Lantz further stated that the only means that 
would give adequate and satisfactory service would be the con- 
struction of a new line; that it would not be practicable to use 
any of the existing farmer lines. 


. The cost of improvements made in the Dearborn property from 
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the 15th of November, 1927, to January 10, 1928, was $5,001.96. 
The number of subscribers at Dearborn is 298. Mr. Lantz stated 
that the use of a free line is detrimental to the service in that it 
increases the expenses, there being no restriction on the time that 
can be used by one subscriber, and that actual studies made show 
that a little less than 15 per cent of the patrons take advantage 
of the free service. He further stated that the traffic in the cen- 
tral station would inerease at Platte City and more operators 
would have to be employed. 

Mr. George O’Rourke, district manager of the Midwest Tele- 
phone Company, stated that within the past year said company 
has made considerable improvements to the Dearborn property 
including the placing of underground cables, new poles, new over- 
head wiring, and rewiring all of the houses served. He stated 
that the distribution system in the town of Dearborn was prac- 
tically entirely newly built, and that there was a new main frame 
installed in the switchboard office. He stated that these improve- 
ments have resulted in improved service to the public; that the 
transmission is better, and the cost of maintenance in the city 
has been lessened. He further stated that he had not been in- 
formed of many complaints as to service. 

There are about 430 to 440 telephone subscribers at Platte 
City, about 210 to 215 at Edgerton, and about 150 at Camden 
Point. 


Conclusions: 

[1] The question to be determined by the Commission in this 
ease is whether it should, by its order, require the defendant to 
establish telephone lines between Dearborn and Camden Point 
and between Dearborn and Platte City and furnish free telephone 
service over said lines. The testimony shows that free telephone 
service would be of benefit to business people of Dearborn who 
have occasion for telephonic communication between said cities, 
but this Commission must take into consideration the interest of 
all of the telephone patrons regardless of their occupations. Ex- 
perience has shown that where free telephone service exists the 
privilege is always abused by certain persons, and telephone 
conversations are held for the purpose of visiting and at much 


greater length than where a toll is exacted, so that those who 
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have a need for the service often find it impossible to use the 
telephone for the reason that the line is busy. 

Public Service Commissions generally have looked with dis- 
favor upon so-called free telephone service, recognizing the fact 
that free service does not exist, for although the persons who 
use the telephone without charge to them may regard it as free, 
it, of course, must be paid for by telephone users generally. Ex- 
perience has shown, and the testimony in this case discloses, that 
less than 15 per cent of telephone patrons avail themselves of the 
right to the free service. In other words, all of the telephone 
users must pay for the service that is furnished free to the 15 
per cent. 

[2] Complainant is in error in its allegation that the Public 
Service Commission, by order, determined that the free service 
that had formerly been given by the Dearborn Telephone Com- 
pany should be continued. No such provision was made by any 
order issued by this Commission. In its report and order re- 
ferred to by complainant, Case No. 2740, issued February 18, 
1921, the Commission stated that free telephone service existed 
but there was no requirement that it should continue to exist. 

[3] The Commission cannot accede to complainant’s request to 
order a rebate to the patrons of defendant of all the tolls that 
have been collected from Dearborn exchange patrons on calls to 
Camden Point and Platte City since the discontinuance of free 
service to said cities, for the reason that the Commission is with- 
out power so to do. The power to require defendant to pay re- 
mates to its patrons lies in another forum. It is a function that 
can be exercised only by the courts. 

[4] There was no showing in this case that would justify this 
Commission in ordering a reduction in rates. The rates of pub- 
lie utilities are based upon the fair value of the public utility 
property that is used in the public service, and there was nothing 
developed in this case on which a reduction could be based. 

To require defendant to go to the expense of constructing tele- 
phone lines and procuring additional employees in order to ac- 
commodate those who would use the proposed free service would 
not be fair to those patrons who would have no occasion for such 


service. To do so would be an unreasonable discrimination. 
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The testimony seems to indicate that it would be advantageous 
to the gene-al public to have direct telephonic communication be- 
tween Dearborn and Camden Point and between Dearborn and 
Platte City, and this Commission would look with favor upon the 
establishment of toll lines between said cities. In many instances 
where toll lines are established to take the place of free telephone 
service the telephone patrons find that the service rendered is 
more satisfactory ; that there is not the delay that is found where 
free service is given; that those who actually need the service 
are not compelled to wait on continued visiting or idle conversa- 
tion, but that it is preferable to the free interexchange service. 

After a careful consideration of all of the facts in this case, 
the Commission is of the opinion that the prayer of the com- 
plainant should be denied and the complaint dismissed. 

An order in accordance with the views herein expressed will 
be issued. [Order omitted. ] 


Brown, Chairman, Porter, Commissioner, concur; Calfee and 
Hutchison, Commissioners, absent. 
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CITY OF LEE’S SUMMIT 
v. 
INDEPENDENCE WATER WORKS COMPANY, 
[Case No. 5882.] 


Rates — Water — Load factor. 

1. Load factor should be taken into account in figuring a schedule 
of rates for water service where the amount of the customer’s use such 
as that of a whole city, makes this feature an important one, p. 192. 

Rates — Water — Separate reservoir — Load factor. 

2. Load factor of nearly 100 per cent obtained by a city maintain- 
ing its own reservoir was taken into consideration in apportioning the 
fixed cost of the water company supplying such city with relation to 
the rest of its distribution system not having such uniform demand, 
p- 192. 

Apportionment — Water utility — Combined use of booster pump — 
City supply. 
3. The additional expense of supplying water to a county farm 
P.U.R.1928E. 
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was directed to be apportioned in computing the cost of operating a 
sooster pump supplying an elevated city reservoir where such pump 
also supplied the farm, p. 192. 


[August 30, 1928.] 


AppiicaTion of water company to increase rates; previous 
order suspending proposed increase made permanent. 


By the Commission: On April 24, 1928, the Independence 
Water Works Company filed with this Commission a tariff sheet 
containing a schedule of rates said company proposed to put 
into effect for water furnished wholesale to the city of Lee’s 
Summit, Missouri, the effective date as requested being De- 
cember 1, 1927. Notice was given to the city of Lee’s Summit 
of the filing of the proposed rates and upon receipt of a protest 
from said city, the Commission suspended the proposed rates in 
order that it might investigate the reasonableness of the same, 
the suspension order being issued May 22, 1928, suspending 
the rates to and including September 19, 1928. 

On July 10th the matter was heard at the Commission’s 
hearing room in Jefferson City, Missouri, and the case is now 
before the Commission for its decision. 

The Independence Water Works Company is a corporation 
that furnishes water service primarily to the city and inhabitants 
of Independence, Missouri. It also retails water service to 
customers who reside outside and adjacent to the corporate limits 
of the city of Independence, and in addition thereto it furnishes 
water at a wholesale rate to the Jackson county farm and the 
city of Lee’s Summit. 

Originally the Independence Water Works Company, herein- 
after referred to as the Water Company, pumped its water sup- 
ply from the Missouri river and after purifying the water again 
pumped it thru its distribution system to its customers. Due 
to the difficulty in obtaining a satisfactory source of supply 
from the Missouri river the Water Company made an arrange- 
ment and agreement by which it now obtains its water supply 
from the city of Kansas City, Missouri. The Water Company’s 
connection with the Kansas City water works system is at the 
east city limits of Kansas City from which point the water is 
carried thru a 16-inch pipe to the Water Company’s reservoir at 
P.U.R.1928E. 
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the west city limits of Independence. It appears that the water 
will flow by gravity from the supply of the Kansas City water 
works system to the distribution system of the water works 
company at Independence, but due to operating requirements 
made by the city of Kansas City, it is necessary for the water 
works company at Independence to take the water it receives 
from Kansas City at night and store it in the reservoir men- 
tioned above. It is then necessary to pump the water from the 
reservoir into the distribution system at Independence. The 
water then flows from this distribution system throughout the 
Water Company’s territory, including the 6-inch pipe line ex- 
tending from the south line of Independence to the Jackson 
county farm, some eight or nine miles away, and thence thru 
an extension consisting also of a 6-inch pipe to the city of Lee's 
Summit. 

The connection to the Jackson county farm was made near the 
latter part of the year 1911. Subsequent thereto it appears an 
agreement was made between the Water Company and the city 
of Lee’s Summit by which agreement the Water Company was 
to also furnish to the city of Lee’s Summit, at a point near the 
Jackson county farm, water for the city of Lee’s Summit, the 
water being carried thru the aforesaid 6-inch pipe line between 
the city of Lee’s Summit and Jackson county farm, the pipe 
line from Independence to sai farm, as mentioned above, being 
owned by Jackson county. The 6-inch pipe line between Jack- 
son county farm and Lee’s Summit is owned by the city of Lee’s 
Summit. 

The rates for water furnished to the city of Lee’s Summit now 
in effect are as follows: 

Minimum bill, $92.10 for which 620,000 gallons may be taken. 
For all over 620,000 gallons and up to 1,500,000 gallons, 123 cents per 


thousand gallons. 
For all over 1,500,000 and up to 2,500,000 gallons, 144 cents per thousand 


gallons. 
For all over 2,500,000 gallons, 11 cents per thousand gallons. 

The water supplied to the city of Lee’s Summit was at first 
forced thru the pipe line between Independence and Lee’s Sum- 
mit by gravity pressure. As the demand for water increased 
in Lee’s Summit, the capacity of the pipe line became insufficient 
P.U.R.1928E. 
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under the static head on the water at Independence to supply 
the needs of the city of Lee’s Summit, and it became necessary 
for the city of Lee’s Summit to install a booster plant near the 
Jackson county farm and in that way force a greater amount of 
water thru the pipe line to Lee’s Summit. 

The elevation of the pipe line at the county farm is something 
over one hundred feet below the elevation of either Independence 
or Lee’s Summit, thereby providing a suitable location for the 
booster pump at that farm. The water flows from the pipe line 
into a reservoir at Lee’s Summit. This reservoir will hold three 
days’ supply of water for that city and provides sufficient ca- 
pacity to allow water to flow at maximum rate possible under 
any pressure that it may at any time obtain. 

The Water Company in filing the proposed schedule of rates 
states in its letter of transmittal to the Commission that “Pur- 
suant to the order of the Commission in Case No. 5307, dated 
November 19, 1927, P.U.R.1928B, 193, ‘Ordered: 3. That 
the Independence Water Works Company take immediate steps 
to relieve the city of Lee’s Summit, Missouri, of further expense 
in the operation of a booster pump,’ the Independence Water 
Works Company on December 1, 1927, took over the operation 
of the booster pump and since that date it has maintained and 
operated the booster pump at its own expense and to cover the 
added cost to this company in carrying out the order of the Com- 
mission, we hand you herewith for filing the schedule of rates 
hereinabove mentioned.” 

Case No. 5307 just referred to was brought on by a complaint 
filed by the city of Lee’s Summit asking that the Water Com- 
pany be required to furnish booster pump service necessary to 
comply with a former order of the Commission, reported in 
Volume 13 Mo. P. S. C. R. 134. In compliance with the order 
made by the Commission in Case No. 5307, supra, the water 
works company took over on December 1, 1927, the operation 
of the booster pump installed by the city of Lee’s Summit near 
the Jackson county farm. 

The water works company claims that it has been operating 
the booster pump since December 1, 1927, and because of the 


increased expenses in operation of this booster pump, it is en- 
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titled to the rates now proposed. Exhibits were filed by the 
Water Company in support of its claim as to what the additional 
expenses were for the operation of the booster pump. 

The rates it is proposing to put into effect are as follows: 


First 1,000,000 gallons per month ........ 20 cents per thousand gallons 
Next 500,000 gallons per month ........ 43 cents per thousand gallons 
Next 500,000 gallons per month ........ 35 cents per thousand gallons 
All over two million gallons ..... ececeee 30 cents per thousand gallons 


The Water Company claims that the total cost, after delivery 
in its distribution system at Independence, for 485,000,000 
gallons of water, the total amount of water used by it, was 
$.1824 per thousand gallons. That figure is arrived at in the 
following manner: 


Total production cost of water ...........+. Seeecns eecccccees $51,676.03 
& OF termes im Che amouts GF GEOG qn oo ccc sccscccccecevcceces 2,996.50 
4 of depreciation in the amount of $11,974.80 .............005. 5,987.40 
ey in I 8-6 a ihn nca cee Kraven newnsenenssivess 27,846.50 

$88,506.43 


The Water Company gives as its reasons for calculating the 
costs as shown above somewhat as follows: 

The praduction cost includes the amount paid to the city of 
Kansas City for the water, the expense of transmitting it to 
Independence, pumping it and putting it in the mains. 

The taxes paid for 1927 amount to $5,993 and the company 
takes one half of that, being chargeable to the water furnished 
its various consumers, the other one half to be charged to the 
investment of its distribution system at Independence because 
of the added capacity required in its distribution system at Inde- 
pendence to provide fire protection in that city. 

Its book depreciation for the year 1927 amounted to $11,- 
974.84. It again charges one half of that figure to the fire pro- 
tection afforded the city of Independence, leaving the other one 
half chargeable to water furnished the other consumers. Then 
the amount that it claims it is entitled to earn as a return is 
found by taking 7 per cent of $795,626.54, its claimed present 
value of the property as of December 31, 1927, and charging 
one half of that to fire protection for the city of Independence 
and the other one half to the other consumers, the other con- 


sumers including the inhabitants of the city of Independence 
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and territory adjacent thereto, the county farm and the city of 
Lee’s Summit. The total amount of all the above costs is 
$88,506.43, producing a total cost of all the water produced by 
the Water Company of $.1824 per thousand gallons. That, the 
Water Company contends is the cost of the water, including all 
items of cost of placing the water at the point of delivery to the 
pipe line supplying the county farm and Lee’s Summit. 

The Water Company claims that there are some other operat- 
ing expenses such as legal expenses, rent, etc., which amount 
to 7.4 mills per thousand gallons pumped, which items of expense 
amount to so small a cost per thousand gallons that it did not 
include them in its estimated cost of putting the water in the 
distribution system at Independence. 

The Water Company then claims to the cost of $.1824 should 
be added the additional cost it has of operating the booster pump 
at the county farm, including such items as labor, maintenance, 
repairs, and electric current. The Water Company states by 
one of its exhibits filed for the purpose of showing those costs 
that from data accumulated daily over a two months’ period 
from December 1, 1927, to February 1, 1928, it has found the 
pipe line between Independence and Lee’s Summit will deliver 
to Lee’s Summit without any boosting about a million gallons 
per month, or 12,000,000 gallons per year. The company 
claims that this 12,000,000 gallons of water should bear the 
burden of interest and depreciation on the booster plant even 
though the booster plant is not needed to supply that amount of 
water. Allowing interest and depreciation at the rate of 84 per 
cent on $1,500, the estimated value of the booster plant, the 
annual charge for interest and depreciation on that plant would 
amount to $202.50. Spreading that over the 12,000,000 gallons 
that can be supplied without the booster pump, makes the total 
cost of that water $.1994 per thousand gallons, or 20 cents ss 
taken by the Water Company. The Water Company claims 
that this is the rate that it should charge for the first million 
gallons of water supplied each month, or 12,000,000 gallons of 
water supplied each year. 

The total amount of water it supplied during 1927 to Lee’s 
Summit is shown to have been 20,442,480 gallons. Of that 
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amount, 12,000,000 gallons were supplied without the use of 
the booster pump, leaving 8,442,480 gallons that had to be 
pumped, which water the Water Company claims should bear 
the burden of the operation of the pump, the fixed charges having 
been carried in the first 12,000,000 gallons supplied. 

The second block of the proposed rates is 500,000 gallons 
per month or 6,000,000 gallons per year. The total energy cost 
for the year 1927 is shown to have been $1,037.50 and the labor 
charge, which is made up of three hours time daily for one man 
and a car at a dollar per hour, is shown to have been $1,095, or 
a total of $2,132.50 which was used to pump 8,442,480 gallons. 
That cost amounts to 24.5 cents per thousand gallons. Since 
the fixed charges on the booster pump are taken care of by the 
1.7 cents added on the first block mentioned above, the Water 
Company claims that the total amount charged for the water 
that was pumped during 1927 should be 43.64 cents per thousand 
gallons and that is how it arrives at the rate of 43 cents per 
thousand gallons for the next 500,000 gallons per month, or 
6,000,000 per year. However, since the second block only takes 
eare of 6,000,000 of the remaining 8,442,480 gallons that were 
pumped in 1927, 2,442,480 gallons remain to be taken care of in 
the third step of 500,000 gallons per month, or 6,000,000 gallons 
per year. The total cost of labor and energy to be charged over 
to the third block is found by taking 2,442,480 gallons at 24.5 
cents per thousand gallons, which figures out $609.60. That is 
the sum that remains to be spread over the water used in the 
third block. 

The Water Company then states that the labor charge will 
not be increased if the annual consumption of water is any 
greater than it was last year but that the cost of electric energy 
will increase as the amount of water pumped increases. There- 
fore, it proposes to take the $609.60, which was the cost for 
pumping the 2,442,480 gallons remaining over and above the 
third block, and add to that $432 which is the amount required 
to pay for the electricity used to pump the remainder of the 
third block of 6,000,000 gallons per year. The total cost of 
pumping the water then amounts to $1,041.60, or 17.3 cents per 
thousand gallons, which includes the cost of 12 cents per thousand 
P.U.R.1928E. 
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gallons for current for pumping the water. Then taking the 
original cost of the water at 18.24 cents per thousand gallons, 
and adding to that 17.3 cents, which completes the cost of the 
labor for operating the booster pump and includes whatever 
energy may be used, a resultant cost of 35.5 cents per thousand 
gallons is found, which is proposed in the schedule to be 35 cents 
per thousand gallons, the rate of the third block. 

Then summarizing before going into the fourth block, the 
Water Company furnished twenty million, four hundred and 
some odd thousand gallons of water to Lee’s Summit last year. 
It proposes to make the first block 12,000,000, for which it will 
charge 20 cents per thousand gallons, to cover the production 
cost plus fixed charges on the booster pump, leaving eight million, 
four hundred and some odd thousand gallons for the remaining 
blocks. To that 8,400,000 gallons, it proposes to add the labor 
and energy cost as would apply to the 1927 consumption, making 
the rate 43 cents for the second block of 6,000,000. Then there 
remains 2,400,000 gallons which it would also charge for at the 
rate of 43 cents, but when thrown in with the third block of 
6,000,000 gallons and spread over that block, together with the 
additional energy used, figures out 35 cents per thousand gallons. 
That is an amount of water somewhat more than the amount of 
water used last year. 

Then the fourth block for any amount that the city of Lee’s 
Summit might take, adding to the production cost of 18.24 cents 
per thousand gallons the energy cost of 12 cents per thousand 
gallons, makes the fourth rate of 30 cents per thousand gallons. 

The analysis transmitted by the Water Company shows well 
enough how the unusual type of schedule was arrived at, but 
further analysis might show the rates as proposed to be dis- 
criminatory or excessive. 

To begin with, the water costs the Water Company 8.8 cents 
at Kansas City. It is then delivered thru a 16-inch main at 
the applicant Water Company’s reservoir. From there it is 
lifted to higher elevation and distributed to the various con- 
sumers. The Water Company proposes to consider the city of 
Lee's Summit as one of its customers and being charged out one 
half of its distribution system at Independence to fire protec- 
P.U.R.1928E. 








192 MISSOURI PUBLIC SERVICE COMMISSION. 


tion service at Independence, it arrives at a figure of 18.24 cents 
per thousand gallons as the total cost of the water, including 
interest and depreciation, ready to deliver to the customer, and 
the production cost of the total included in the above amount 
figures 10.6 cents per thousand gallons. 

[1, 2] In its method of estimating the total cost per thousand 
gallons for the total delivery in the distribution system, inelud- 
ing fixed charges, it appears that the Water Company has given 
no consideration to the load factor of its various customers 
Ordinarily, the load factor of average customers is not taken 
into account in figuring a schedule of rates for water service, 
but with as large a customer as the city of Lee’s Summit, that 
may be an important feature. The load factor of the service 
furnished Lee’s Summit is very near one hundred per cent, be- 
cause that city has provided a reservoir for the purpose of 
enabling the water to flow by gravity continually throughout the 
twenty-four hours of the day. The Water Company has no 
other customer who uses its maximum demand in such manner. 
The city of Lee’s Summit even requires more than will flow 
through the Water Company’s distribution system under the 
pressure provided by the Water Company’s system in Independ- 
ence. That should be taken into account when applving the fixed 
charges of the distribution system to such customer. For in- 
stance, the fixed charges per thousand gallons on a customer who 
uses full capacity of the pipe line twelve hours a day will be 
twice the fixed charges per thousand gallons on a similar cus- 
tomer who uses full capacity of the pipe line twenty-four hours 
a day. No evidence was submitted showing the load factor of 
the average customer at Independence and since it is as low as 
25 per cent, the fixed charges of such customers and a customer 
like Lee’s Summit would be divided on the basis of demand in 
a ratio of as great as four to one. Therefore, the fixed charges 
against the city of Lee’s Summit would not be greater than one- 
fourth of the 10.6 cents per thousand gallons proposed by the 
Water Company to cover fixed costs. 

[3] Furthermore, the evidence shows that the booster pump 


is used to pump water to the county farm as well as to the city 
P.U.R.1928E. 
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of Lee’s Summit and it does not appear that any allowance was 
made for the energy consumed or other cost of boosting the water 
supplied to the county farm. 

The evidence shows that the booster pump is located about 
twelve hundred feet beyond the point where the county farm 
supply line is tapped onto the main line, in the direction of 
the city of Independence. With the booster pump so located that 
it necessarily boosts whatever water may be allowed to flow to 
the county farm during the time of operating the boosting pump, 
consideration should be given to that additional expense in figur- 
ing the rates to Lee’s Summit. 

Aside from the two criticisms we have just made in the ap- 
plication of the cost as proposed by the Water Company, it 
appears that the distribution of the costs is fair. To arrive at 
a proper analysis of the fixed charges of the distribution system 
to be applied would require detailed study of the Water Com- 
pany’s system, including inventory and appraisal of the same, 
and a knowledge of the amount of water supplied the county 
farm during the time the booster pump was in operation. Our 
conclusions are,. therefore, that the Water Company is entitled 
to only a part of the relief it is asking. 

We do not understand that it is asking for an increase in its 
rates except to offset the increase in the expenses it has because 
it has been forced to operate the booster pump in supplying the 
water at Lee’s Summit. This is shown by the testimony of the 
general manager of the water works company which reads as 
follows: 


“Mr. Gossett: ‘As I understand it, this raise in schedule just 
takes care of the booster cost ? 
oA ‘Yes , 99 


Accepting that statement, we cannot see how, if the rates in 
effect before the Water Company took over the operation of the 
water pump were fair and took care of the fixed charges of the 
distribution system at Independence, the operation of the booster 
pump should increase the fixed charges on the distribution system 
at Independence. In fact the rates the Water Company now 


charges for water furnished the city of Lee’s Summit were made 
P.U.R.1928E. 13 
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at a time when the amount of water furnished was just about 
half of that now furnished. An analysis of those rates doubtless 
would show that a part of the revenue would go to cover operat- 
ing expenses and the remainder to fixed charges and surplus. 
As the consumption of water increases, operating costs likewise 
increase, but the revenue also increases correspondingly. The 
fixed charges will remain more or less fixed unless there is an 
increase in capital account. No evidence appears in the case to 
indicate that there has been an increase in capital account to 
furnish the increased amount of water to Lee’s Summit. There- 
fore, the Water Company is now receiving much more revenue 
from Lee’s Summit for return on the investment used in furnish- 
ing the service than it received when the present rates were al- 
lowed. That factor cannot properly be overlooked. Taking 
into account the increase in revenue available for fixed charges 
on the plant and distribution system used to serve Lee’s Summit 
due to the increase in the amount of water supplied said city, 
it appears that the Water Company should readjust its rates 
charged for water furnished to Lee’s Summit accordingly and 
then add thereto the cost of labor, maintenance on the booster 
plant, and the energy used for pumping the water, making proper 
allowance for the amount of water pumped to the county farm. 

The Commission, therefore, is of the opinion that the rates 
as proposed should be denied and that the Water Company 
should be allowed to submit for approval of the Commission a 
schedule of rates deduced by readjusting its present schedule of 
rates for water furnished to the city of Lee’s Summit so as to 
allow the same amount for fixed charges on its plant used in 
serving that city as was available from the present rates at the 
time said rates were put into effect, then adding thereto a suffi- 
cient amount to cover the increase in the cost of labor, cost of 
maintenance of the booster plant operated by said Water Com- 
pany, and the cost of electric current required to operate said 
booster pump in supplying water to said city of Lee’s Summit. 
Furthermore, the Water Company should also submit data and 
information showing how it arrived at the schedule it may pro- 


pose, taking into account the water it boosts to the county farm, 
P.U.R.1928E. . 
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pro-rating the expenses between the water supplied thru the 
booster pump to the city of Lee’s Summit and the county farm. 


Brown, Chairman, Ing and Porter, Commissioners, concur; 
Calfee and Hutchison, Commissioners, absent. 


Note.—Rates. 


I. Regulation by various authorities, 195. 
II. Factors affecting reasonableness: 
a. In general, 196. 
b. Comparisons, 197. 
III. Rates of particular utilities: 
a, Automobile, 198 
b. Electric, 199. 
ec. Irrigation, 200. 
d. Railroad: 
1. In general, 200. 
2. Particular commodity tariffs, 202. 
e. Street railway, 203. 
f. Telephone, 205. 
g. Water, 207. 


I. Regulation by various authorities. 


A court can enjoin the collection of rates fixed by public service 
companies which are unreasonable, and may fix the rates to be 
charged by its own receiver. West v. Probst, No. 1047-3977, — 
Tex. —, 6 S. W. (2d) 96, May 2, 1928. 

The United States Circuit Court of Appeals, in Cudahy Packing 
Co. v. Omaha, No. 7478, 24 F. (2d) 3, Jan. 10, 1928, held that 
where the city of Omaha was compelled under legislative act to 
purchase as a whole a water system existing partly in that city and 
partly in South Omaha, a separate municipality at that time, the 
authority of the first city to fix rates also conferred by statute, was 
necessary for the system as a whole regardless of previous unex- 
pired power conferred on the mayor and council of South Omaha 
to fix rates within their own boundaries. 

The United States District Court in Anchor Coal Co. v. United 
States, 25 F. (2d) 462, April 14, 1928, stated: “The Commission, 
in fixing rates, undoubtedly has the power to require that they be 
high enough to give the carrier a fair return, that they be not so low 
as to burden other traffic, and that they do not interfere with the 
earnings of competing carriers, as by being made lower than the 
rates upon which such carriers can earn a fair return; but there 
is neither reason nor law for the proposition that rates may be con- 
demned as too low because of their relation to maximum rates from 
P.U.R.1928E, 
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a competing community, where they are actually higher than such 
rates.” re 

The Interstate Commerce Commission had directed certain car- 
riers to reduce the rates on “lake cargo” from northern territory as 
compared with shipments from southern fields. The United States 
District Court held that this action was merely an endeavor to equal- 
ize the industrial conditions and to minimize economic and geograph- 
ical advantages by rate adjustment. The Court disapproved of this 
action on the ground that the Commission had exceeded its powers, 
stating: “But it must be manifest that increasing the differential 
to meet such a situation is not regulation of rates, but regulation 
of industrial conditions under the guise of regulating rates. It 
means nothing more nor less than that, because one community is 
able to produce coal more cheaply than another, and thereby get a 
large share of the business which has been going to the other, even 
though paying a considerable differential in freight, the Commis- 
sion is placing upon it a handicap by increasing the differential in 
rates and thereby equalizing the advantage which it has in a low 
cost of production. It matters not what this may be called, it is in 
essence a regulation of industrial conditions through manipulation 
of rates.” Ibid. 


II. Factors affecting reasonableness. 


a. In general. 


The California Commission, in Re Monroe, Decision No. 19448, 
Application No. 13987, March 10, 1928, decided that while the es- 
tablishment of a comprehensive, equitable, and uniform rate struc- 
ture governed by a proper classification is to be desired in the in- 
terest of the shipping public and authority to adopt any freight classi- 
fications; should be denied, where financial statements and figures 
presented are so conflicting and erroneous that the record totally fails 
to show a justification for the proposed adjustment. 

Increased rates were authorized when the additional revenue 
sought would not pay a return on the investment, but would equalize 
rates and relieve applicant of the burden of undue losses on its 
operation on two divisions. Re Motor Service Express (Cal.) De- 
cision No. 19591, Application No. 14002, April 13, 1928. 

Commission regulation contemplates that rates be established 
which, while being fair to the consumer, will permit the employ- 
ment of adequate equipment and facilities in public service. Re 
Henderson County Pub. Service Co. (Ill.) No. 16874, April 12, 
1928. 

In commenting upon the duty of a State Commission to readjust 
intrastate rates to conform with favorable rulings by the Inter- 
state Commerce Commission, the Oklahoma Corporation Commis- 
P.U.R.1928E. ; 
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sion stated: “Oklahoma having received the benefits of the inter- 
state adjustments, can hardly expect to avoid its duty as to necessary 
intrastate readjustments. The removal of undue and illegal dis- 
crimination in freight rates, against which recent legislation of our 
state has been aimed and a strenuous fight has been waged on be- 
half of this state, must contemplate generally a common basis of 
rates both interstate and intrastate. It seems only consistent that 
this Commission do its part in assisting in bringing about uniform- 
ity through an effort to harmonize our state rates with the new 
interstate basis.” Re Leland, Cause No. 8791, Order No. 4379, 
July 31, 1928. 

An increase of rates was permitted for a rural telephone company 
on application where the same rates had been authorized more than 
five years previous. The company, however, did not choose to place 
the same in effect at that time, since it was not probable that the 
conditions had changed materially since the prior decision, and it 
would, therefore, be reasonable to suppose that the rates found to be 
equitable at that time would not be excessive at the later proceeding. 
Re Freeman Teleph. Co. (Wis.) U-3706, May 26, 1928. 

The United States District Court in Anchor Coal Co. v. United 
States, 25 F. (2d) 462, April 14, 1928, stated: “Where carriers are 
willing to reduce rates and thus give the public the benefit of a 
lower cost of transportation, we think that the burden should be upon 
those who oppose the reduction to show that it should not be granted, 
and not upon those who offer it to show that it should be. A reduc- 
tion of rates is ordinarily beneficial to the public, and before it is 
denied the contrary should be made to appear. Here, it is shown 
that the carriers voluntarily offered a reduction of rates which would 
give the public cheaper coal, and we think that the Commission acted 
upon an erroneous legal theory in requiring that the rates be re- 
scinded, not on the ground that they were shown to be too low, but 
because they had not been justified by the carriers proposing them.” 

It was held that the Interstate Commerce Commission had the 
right to prescribe minimum rates to prevent ruinous rate wars and 
to guarantee reasonable earnings, not only to the carriers affected, 
but to competing carriers, who might labor under a higher cost of 


doing business. Ibid. 


b. Comparisons, 


The California Commission, in commenting upon the considera- 
tion of rate comparisons, held that although compared rates yield 
lower revenue per car mile, when no information is vouchsafed as 
to the comparative conditions under which the respective services 
are rendered, it is necessary to review the earnings yielded under 
the rates assailed in the light of circumstances under which the 
P.U.R.1928E. 
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traffic moves. California Cattlemen’s Asso. v. Minarets & W. R. Co. 
Decision No. 19890, Case No. 2494, June 13, 1928. 

The California Commission held that the exceptional situation 
and circumstances of a weak line operating at a loss made rate com- 
parisons per mile with movements over standard trunk lines in other 
sections wholly out of the question, Ibid. 

Comparison of proposed truck rates with rail and other compa- 
rable rates for similar distances and movements is not necessary 
when the rates sought are not expected to produce a return upon the 
investment and no competitor is protesting. Re Motor Service Ex- 
press (Cal.) Decision No. 19591, Application No. 14002, April 13, 
1928. 

A comparison of rates for commodities not of the same general na- 
ture, value, and volume of movement is of little probative value in a 
reparation proceeding. Van Camp Sea Food Co. vy. Los Angeles 
& S. L. R. Co. (Cal.) Decision No. 19854, Case No. 2490, June 1, 
1928. 

Rate comparisons not being based on evidence showing similarity 
of transportation conditions surrounding the movements of an iden- 
tical commodity have no property value and are incompetent in ad- 
justing a reasonable rate for other locations. Illinois Coal Traffic 

tureau v. Atchison, T. & S. F. R. Co. (Ill.) No. 15196, March 29, 
1928. 

The Indiana Commission took judicial notice of its records and 
rates on file in its tariff department in determining that a utility’s 
current rates were exceedingly high. In comparison with other com- 
panies of the same size they were much higher than some cities larger 
than that in which it operated. Re Decatur County Independent 
Teleph. Co. No. 8652, April 1, 1927. 

In passing on a rate complaint of an electric company, the Wis- 
consin Commission made the following statement: “It is apparent 
that the reasonableness or unreasonableness of a company’s rate 
structure must be determined by a critical examination of the con- 
ditions under which the company operates, rather than by a com- 
parison with the rate schedules of another utility which may be 
doing business in substantially different circumstances.” Himmel- 
man y. Southern Wisconsin Electric Co. U-3664, April 14, 1928. 


Ill. Rates of particular utilities, 


a. Automobile. 

In Re San Diego Electric R. Co. Decision No. 19206, Applica- 
tion No. 14230, Jan. 3, 1928, the California Commission said: “Un- 
der the present tariff the fares are published as applying between La 
Mesa, Grossmont, and El] Cajon only, although the title page of the 
tariff reads between San Diego and El Cajon and intermediate points. 
P.U.R.1928E. 
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Therefore, the fare schedule of the tariff not corresponding to the 
title page would not technically permit applicant to serve interme- 
diate points, although in actual practice service has been rendered 
at the intermediate points during the past eleven years by the former 
owners, by assessing the fare published to the more distant points. 
As illustrative of this situation, the present fare from San Diego to 
Seminole Drive is 35 cents, being the published fare from San Diego 
to La Mesa. The proposed fares will be measured according to dis- 
tance, thus creating a fare to Seminole Drive of 20 cents.” 

Operators of taxicabs desiring to make an hourly charge for a sight- 
seeing service in a vicinity of scenic attraction, were allowed to desig- 
nate such charge in their tariff for operation in such territory. Re 
Buster (Colo.) Application No. 572, Decision No. 1683, April 21, 
1928. 

A motor carrier, in Re Fireproof Warehouse & Storage Co. May 
12, 1928, was requested by the Ohio Commission to publish a 
schedule of rates as to disclose definitely each charge and the specific 
service which should be rendered therefor, where the evidence dis- 
closed the fact that the carrier had included in the services furnished 
for its published transportation charge, the packing of five boxes or 
barrels when the tariff did not so state. The Commission stated 
that the statute clearly contemplated that schedules should clearly 
define every service rendered for a published charge or rate. 

Increased automobile transportation rates were authorized upon a 
showing that the operator of an automobile passenger and express 
line had earned a net revenue of $760.78 over a ten-months’ period. 
Re Russell (Utah) Case No. 723, Jan. 24, 1925. 

The Commission will regard rates which have been established 
and are in effect on the lines of various bus operators applying for 
certificates as prima facie reasonable in order to handle practically 
the problem of issuing certificates within a short space of time. Re 
Auto Transp. Co. (Wis.) Applications Nos. 108A, 157A, 159A, 
March 21, 1928. 

The principle of issuing commutation tickets at reduced rates has 
been universally recognized as sound in order to give the regular 
rider the natural advantage which his patronage warrants over that 
of the occasional rider. Re Middleton-Madison Motor Coach Co. 
(Wis.) No. 75A, Dec. 19, 1927. 


b. Electric. 


It must be recognized that consumers receiving rural service must 
in equity to all consumers pay some additional charge because of the 
additional expenditure necessary to serve them above the cost of 
serving consumers in urban territory. Re Henderson County Pub. 
Service Co. (Ill.) No. 16874, April 12, 1928. 

P.U.R.1928E. 
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The Illinois Commission approved a proposed reduction of rates 
by an electric company whose rates schedule was found to require 
some reduction and which the consumers with poor load factor were 
to pay under the old rate. The new rate was based upon hours’ use 
of the maximum demand. It was especially beneficial to consumers 
having a high load factor. Illinois Commerce Commission v. East 
St. Louis Light & P. Co. No. 18289, July 25, 1928. 

A fixed charge per kilowatt per month imposed as a demand 
charge on customers using welding machines whose power demand 
did not exceed ten times the capacity of the machine was held to be 
reasonable and nondiscriminatory notwithstanding the fact that no 
charge was imposed on the users of such machine who had high ten- 
sion service or a motor generator between the machine and the com- 


pany’s low tension line or whose demand was more than ten times, 


the rated capacity of the machine. Re Burtman Iron & Wire Works 
(Mass.) D. P. U. 2789, April 18, 1928. 

A complaint against alleged excessive electric rates by a commer- 
cial consumer using part of his energy for power purposes was de- 
nied where no evidence was given to prove that a combined power and 
light rate was necessary or that the current rate charged was un- 
reasonable or discriminatory. The Michigan Commission pointed 
out that if a special rate were made, the consumer would be receiv- 
ing illuminating energy for a lower rate than consumers who did 
not also use q portion of their energy for power purposes. Gilmore 
sros. v. Benton Harbor-St. Joe R. & Light Co. D-2322, July 12, 
1928. 

The Wisconsin Commission approved of a policy of an electric 
utility to apply urban rates where there were at least ten rural 
places closely grouped. In the case of farmers, however, they would 
have the right to determine whether to be supplied under urban 
or rural rates. In accordance with this policy the Commission ap- 
proved of a proposed schedule to apply urban rates to a community 
having ten customers. Re Wisconsin Power & Light Co. U-3735, 
Aug. 21, 1928. 


ec. Irrigation. 


The establishment of additional rates for cumulative irrigation 
water and for water not regularly applied for in advance of the 
irrigation season was authorized. Re Diamond Ridge Water Co. 
(Cal.) Decision No. 19092, Application No. 13716, Dec. 2, 1927. 


d. Railroad, 


1. In general. 


In finding railroad rates unreasonable and discriminatory, the 
California Commission did not prescribe rates to all points covered 
by the complaint, stating that the carriers were expected to estab- 
P.U.R.1928E. 
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lish rates comparable with those prescribed, distance considered. 
Pacifie Cottonseed Products Corp. v. Atchison, T. & S. F. R. Co. 
Decision No. 19768, Case No. 2470, May 15, 1928. 

It has been held by the California Commission that the mere fact 
that carriers, at the time of the establishment of certain rates, re- 
quired additional tonnage and revenue is not of itself sufficient jus- 
tification for unreasonable and unnecessary additional routes. Re 
Southern P. Co. Decision No. 19955, Application Nos. 14399, 14400, 
June 29, 1928. 

The rate for a two-line haul may properly be higher than the rate 
for a single-line haul, and a complaint alleging rates to be unrea- 
sonable to the extent that they exceeded rates contemporaneously 
maintained for a single-line haul on the assumption that a railroad. 
being owned jointly by two other carriers, should be treated as a 
part of the latter two lines for rate-making purposes, was dismissed, 
the record indicating the carrier to be a separate corporate entity, 
operated as an independent line, and handling traffic at interchange 
points in the same manner as other carriers independently operated. 
Union Paving Co. v. Sunset R. Co. (Cal.) Decision No. 19612, Case 
No. 2449, April 13, 1928. 

The California Commission, in Western P. R. Co. v. Northwestern 
P. R. Co. Decision No. 19457, Case No. 2253, March 10, 1928, held 
that the establishment of a through route and joint rate from points 
on one carrier’s line to points on another carrier being desirable and 
in the public interest, that the defendant railroad’s failure and re- 
fusal to join in such a route was discriminatory and prejudicial to 
the complainant carrier. 

The California Commission held that the complaining carrier 
was entitled to the longest reasonable haul of traffic originating on its 
lines, and could not under ordinary circumstances be asked to short- 
haul itself because of the desire of a third party carrier to interject 
itself as a participating carrier. Ibid. 

The Illinois Commerce Commission, in Illinois Coal Traffic 
Bureau v. Atchison, T. & S. F. R. Co. No. 15196, March 29, 1928, 
made the following statement: “The practice of establishing point 
to point rates, in disregard of other shipping points in the same 
origin group, should not be encouraged because carrier competition 
may and frequently does ultimately compel the establishment of 
similar and relative rates from the shipping points adversely affected 
thereby.” 

The Illinois Commerce Commission has stated: “A principle has 
been adopted that long established rate adjustments that accord 
competing producing districts located at different distances from 
common markets, equal rates, should not be disturbed unless sub- 
stantial justice requires. We have previously held that the inter- 
P.U.R.1928E. 
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est of the consumer as well as the producers should be considered 


and unless actual injury is established by dissatisfied producers de-. 


prived of their natural advantage of location these rate groups should 
not be disturbed.” Ibid. 

In Dallas Chamber of Commerce v. Texas Carriers, Docket No. 
2551, April 11, 1927, March 20, 1928, the Texas Commission, in 
granting pleas for equalization in fixing rates on sugar and molasses 
from New Orleans to Texas destinations, said: “It is our view that 
our answer to this question of equalization should reflect what in our 
careful judgment would be for the best interest of the state and the 
country as a whole, having in mind at the same time the necessity 
of allowing a fair return to the carriers, and the maintenance of a 
fair relative adjustment as between the different ports. There is not 
now, and we trust never will be, any purpose of this Commission 
to prefer one port over another, or, by any rate adjustment, place one 
port at a disadvantage over another, and our action in this case can- 
not fairly be said to have such effect. There is, as we see it, nothing 
to prevent one port from competing with another on equal rates. 
Surely it is to the advantage of the general public—the producer and 
the consumer—to have our ports on as nearly an equal basis, all 
things considered, as possible. Port cities become leading markets 
for many agricultural and manufactured products, and distributing 
centers for many of the necessities and comforts of life. If they are 
developed so that they may be strong competitors both in purchase 
and distribution, this will undoubtedly be to the public interest.” 

A earrier which has filed a general distance tariff may never justi- 
fy a violation of the same by proving a difference in operating condi- 
tions. Arthaud v. Oregon-Washington R. & Nav. Co. (Wash.) Nos. 
5956, 6143, April 10, 1928. 


2. Particular commodity tariffs. 


Applicable freight rates on packing house products initially iced 
by the consignor and delivered to carrier with instructions not to 
re-ice in transit to destinations within the state were held to include 
provisions for such incidental service otherwise covered by a rule 
(Rule 240 of the Perishable Protective Tariff No. 1) regarding 
perishable products in general. Arizona Packing Co. v. Arizona 
Eastern R. Co. Docket No. 2334-R-189, Decision No. 4287, Jan. 
30, 1928. 

In San Joaquin Grocery Co. vy. Southern P. Co. Decision No. 
19035, Case No. 2347, Nov. 12, 1927, the California Commission 
held that chemically treated and seized paper used for drying fruits 
did not constitute fruit trays but fell within the description “wrap- 
ping paper” or “fruit drying paper” for the application of railroad 
sates. It was said to be the character of an article from a trans- 
P.U.R.1928E, 
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portation standpoint, and not the use to which parties may contract 
that it shall be put, that determines the rates or rating applicable. 

A shipper of sand and gravel objected to a change of the railroad 
rates on that commodity, stating that several thousand dollars had 
been spent in the development of that business as a result of previous 
establishment of a certain rate. The Nebraska Commission, while 
admitting that this should not be conclusive or all-controlling, stated 
that there were some merits to the contention and that the shippers’ 
situation was deserving of consideration. The Commission further 
stated: “There should be some permanency and stability to a rate 
structure. Constant changes can result only in confusion to the 
shipper and uncertainty as to business policies to be pursued by him. 
Particularly is this true where the rate structure becomes an impor- 
tant item in the conduct of his business.” Re Chicago, R. I. & P. R. 
Co. Application No. 7070, July 18, 1928. 

The Nebraska State Railway Commission, in Polenske Bros.- 
Schellak & Co. v. Chicago, B. & Q. R. Co. Formal Complaint No. 
588, Feb. 21, 1928, sustained an objection by a counsel for defend- 
ant carriers as to questioning the reasonableness of any rate and the 
taking of any evidence or the making of any rulings thereon in a 
proceeding on a eomplaint instituted by a group of brick manufaec- 
turers alleging merely preferential rates between various points in 
the state on the quantity to be manufactured. The Commission was 
~ of the opinion that the complaint did not specifically attack the un- 
fairness or unreasonableness of the rate and that, therefore, the 
carrier should have an opportunity to answer ‘any evidence presented 
thereon. 

A corporation dealing in scrap iron purchased a number of empty 
projectiles made of steel and copper from the government with the 
understanding that they were to be removed within fifteen days. Not 
having sufficient opportunity to dismantle the projectiles, the com- 
pany was obliged to have them transported as empty projectiles and 
subsequently complained that the classification should have been as 
scrap iron. The New Jersey Board of Public Utility Commissioners 
decided that the classification of scrap must include material reduced 
to fragments or pieces so as to be useless for any other purposes than 
remelting and that rates could not be lawfully established on the 
basis of the price at which the commodity was sold or the use to 
which it was to be put, and that the shipment was, therefore, prop- 
erly classified. Kaufman & Sons Co. v. Wharton & N. R. Co. June 
%, 1928. 


e. Street railway. 


A single coin fare eliminating the use of pennies was held to be a 
distinct advantage, and to reflect in better and faster service with 
P.U.R.1928E. 
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one-man operation of cars. Re Peninsular R. Co. (Cal.) Application 


Nos. 13585, 13584, Decision No. 19592, April 13, 1928. 

Rates of fare should be the same on two electric railways in the 
same community, being under the same management and the same 
wage schedules, and the tokens of the two companies should be inter- 
changeable and good for transportation on either line. Ibid. 

The Illinois Commerce Commission makes the following comment 
on the value of service with respect to children’s street railway fares: 
“With respect to the increase in fares for children from six to twelve 
years of age from 3 cents to 5 cents the Commission feels that such 
a large increase is not warranted in this particular class of service. 
It is manifest that this increase will produce some decrease in riding 
and so great an increase (663% per cent) as is here petitioned for 
children’s fares may decrease riding to a point where little or no in- 
creased revenue will result. The Commission will, therefore, modify 
the proposed increase in children’s fare believing that the value of 
that particular class of service is not commensurate with the pro- 
posed rate.” Re Illinois Power Co. No. 18045, July 31, 1928. 

An increase of fares for children from 4 to 5 cents where the 
regular fare was 10 cents with three tickets or tokens for 25 cents 
was denied in view of the probable decrease of riding by children, 
especially by school children who usually ride relatively short dis- 
tances, to the point where little or no increase in revenue would re- 
sult, and in view of the fact that the value of that particular class 
of service was not commensurate with the proposed rate. Re Illinois 
Power & Light Corp. (Ill.) No. 17242, Feb. 16, 1928. 

A street railway company operating trolley cars and motor busses 
was authorized to establish a 10-cent cash fare for persons over 
twelve years of age with three tickets or tokens for 25 cents and a 
fare of 4 cents for children between the ages of five and twelve years. 
Ibid. 

A charge for transfers on street cars and motor busses operated by 
a street railway company should be adopted only after very con- 
clusive evidence has been produced in support of this particular 
measure. Ibid. 

School children should have preserved to them in the unified serv- 
ice of busses with street cars the rates of fare which they have been 
previously accorded by a feeder bus and street railway combined. 
Re Peoples Motor Coach Co. (Ind.) Nos. 34-M, 499-M, 540-M, Feb. 
25, 1928. 

Patrons of busses and street railways seeking to co-ordinate and 
unify service are entitled to one transfer from one bus to another 
or from street car to bus in all parts of the city. Ibid. 

Passengers transferring from a street car to bus were ordered to 
pay an equalizing fare on entering the bus in the promulgation of 
P.U.R.1928E. 
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plans for the unification of service between bus and street car trans- 
portation systems. Re Peoples Motor Coach Co. (Ind.) Nos. 34-M, 
550-M, 542-M, March 2, 1928. 

Commutation fares for school children in a co-ordination of serv- 
ice between bus and street railway companies were made to bear the 
same charge for transfer as applicable to patrons of the street car 
system. Ibid. 

In approving a plan for the unification of service between a bus 
company and a street railway company, in Re Peoples Motor Coach 
Co. Nos. 628-M, 621-M, March 2, 1928, the Indiana Commission 
said that the unification of service must be accompanied by a unifica- 
tion of such charges as are necessarily incident to the co-ordination 
of service and that, therefore, the rate of fare sought to be preserved 
for pupils attending the public and parochial schools, on the basis 
of charges at which they were presently served should be made avail- 
able as the result of unification of service in the instant case. 

The New Hampshire Commission has held that a street railway 
should be permitted to test out different rate schedules which are 
lawful and reasonable until it finds the one best suited to the nee:ls of 
the community served and of the company. Re Nashua Street R. Co. 
D-1090, Feb. 8, 1927. 

According to a general 5-cent fare zone plan approved by the 
Board of Public Utility Commissioners of New Jersey, it had been 
found necessary and advisable in a number of cases to adjust gtreet 
railway zone limits to meet more fairly and accurately the traftic con- 
ditions existing along the routes. While this plan contemplated one 
zone within the city limits of the larger municipalities on any route 
passing through it, yet this was not absolute, particularly in the 
smaller communities, it being necessary to consider other factors 
in such cases, such as trend of traffic, traffic centers, etc., resulting 
in some cases in two fares being within the municipal limits. It 
was accordingly held that the zone points on the route in question 
were located in accordance with the advantage of the greatest num- 
ber of patrons of the line, in Re Middlesex, April 17, 1928. 

A street railway company, in Re United Electric R. Co. (R. I.) 
Order No. 12514, March 23, 1928, was authorized to change a zone 
limit from a city line to the farther side of a bridge on all in-bound 
trips of cars using the bridge because of the fact that people riding 
on such cars desiring to go to their place of business would other- 
wise be compelled to walk across the bridge, which at times, due to 
inclement weather, was very disagreeable. 


{f. Telephone. 


A request for a guarantee of fifty messages a month per station 
on a toll line was granted with the provision that traffic records of 
P.U.R.1928E. 
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all originating and terminating messages should be kept so that 
data available for a determination of the reasonableness of the rates 
could be obtained. Re Home Teleph. Co. (Cal.) Decision No. 19107, 
Application No. 13951, Dee. 8, 1927. 

A proposed schedule of toll rates was approved in so far as the 
changes were made to conform with a new nationally adopted 
schedule, but stations to which the utility had previously rendered 
free interexchange were ordered to be placed upon a list of “special 
“ates,” designating exchanges to which free service was to be ex- 
tended, upon a showing that the utility was attempting to collect toll 
rates over mutually owned lines, the owners of which were not in- 
terested in a discontinuance of free service. Re C. T. & N. Teleph. 
Co. (Ill.) No. 17047, Nov. 23, 1927. 

The Missouri Commission, in St. Louis County Improv. Asso. v. 
Southwestern Bell Teleph. Co. Case No. 5476, March 19, 1928, de- 
nied a petition of 36 complainants residing in a remote suburb in the 
city of St. Louis asking for city exchange service and claiming a 
discrimination in existing service connections. Evidence showed 
that some subscribers residing in the same community had St. Louis 
service while others were connected to the local exchange. The 
Commission pointed out however, the expense of cable installation 
and other equipment if all subscribers in the complaining com- 
munities were to be so connected, and further stated: “Undoubtedly, 
there should be some dividing line beyond which the company should 
not be called upon or compelled to furnish the city service and the 
company has in this case been authorized to establish the Henley 
Road as the dividing line beyond which the zone service is to be 
furnished.” 

The Nebraska Commission, in Re Continental Teleph. Co. Appli- 
cation No. 7010, Nov. 12, 1927, approved an application to establish 
a nonsubscriber charge of 5 cents per call from one telephone ‘to an- 
other on the same exchange, and of 24 cents where the nonsubscriber 
calls over fifty parties in succession. The latter rate was intended 
to apply to agents who sometimes called all the subscribers on an 
exchange. 

The Nebraska Commission, in Re Farmers Mut. Teleph. Co. Ap- 
plication No. 6907, Feb. 24, 1928, approved an application the pur- 
pose of whichwwvas to equalize the toll charges between various points 
within the state by establishing rates on the basis of air line distance 
between the originating and the terminating points of the toll mes- 
sages. It appeared that under the tariff previously in existence the 
charges of different telephone companies were somewhat irregular for 
toll service between different points of approximately the same dis- 
tance. The Commission stated that the air line method of assessing 
charges was reasonable and tended toward a uniform method which 
P.U.R.1928E. 
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was advisable and in the instant case such a practice would establish 
a uniform toll rate in the territory involved. 

The rate for hand-set equipment was reduced from 50 cents to 
25 cents upon application by a telephone company to the Nebraska 
Commission. Re Northwestern Bell Teleph. Co. (Neb.) Applica- 
tion No. 7160, Feb. 25, 1928. 

The establishment of toll rates between points in an area de- 
veloped as a whole upon the basis of free interexchange, for the im- 
provement of service rather than of revenue, was refused where it was 
shown that none of the subscribers complained of the alleged result- 
ing unsatisfactory service but did insist upon a continuation of the 
existing condition. Re Nuckolls County Independent Teleph. Co. 
(Neb.) Application No. 6314, Nov. 30, 1927. 

Adequate service requires that telephone subscribers should be 
provided with connection to their natural market town without toll 
charge. Unbehaun v. Commonwealth Teleph. Co. (Wis.) U-3684, 
March 9, 1928. 

An extra charge of 25 cents a month in addition to the regular 
rate was held to be reasonable for the use of hand-set telephone 
equipment. Re Wisconsin Teleph. Co. (Wis.) U-3660, Feb. 23, 
1928. 


g. Water. 


Water furnished to rest rooms for the personal convenience of 
industrial employees was held to be a domestic use. Pejepscot Paper 
Co. v. Lisbon, — Me. —, 142 Atl. 194, May 14, 1928. 

Office rate, fixed at the same amount as a domestic rate by a water 
utility’s schedule, was held to be restricted to such water as was used 
exclusively in the conduct of an office, such as drinking water, lava- 
tories, and water closets. Ibid. 

The fact that a building to which water is supplied is used for 
industrial purposes is not the criterion by which to determine wheth- 
er such water should come under the commercial or industrial rate. 
but such test should be the nature of the intended use. Ibid. 

The term “domestic” with relation to water rates was held to have 
a broader significance than ordinary home and household life which 
must be determined with the reference to health, comfort, and sani- 
tary convenience of mankind in buildings other than dwellings. Ibid. 

A so-called “combination stationary washtub” cannot be classified 
as a “bathtub” within the meaning of rate schedule placing special 
charges on service to extra baths in excess of one to each premise. 
Subin v. New York (N. Y. Mun. Ct.) 229 N. Y. Supp. 628, June 
22, 1928. 

The Pennsylvania Commission, in commenting on the necessity 
for real fire protection and assessing charges for hydrants for a wa- 
P.U.R.1928E. 
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ter company, stated: “There are nine public fire hydrants instailed 
in the borough for which the new tariff provides an annual charge 
of $50 per hydrant, but the record indicates that respondent’s sys- 
tem affords little, if any, fire protection, and accordingly the Com- 
mission is of the opinion that this rate is unreasonable and will or- 
der its discontinuance.” Conyngham v. Conyngham Water Co. Com- 
plaint Docket No. 7361, May 21, 1928. 

A water utility complained that a canning company operating only 
a short period of the year during its canning activities used water in 
such quantities that the utility’s standpipe was inadequate to supply 
properly the water needed, and as a consequence it was necessary for 
the utility to operate its pump continuously during the hours of can- 
ning operations. The Wisconsin Commission permitted a special 
rate to be charged that would be compensatory for this unusual serv- 
ice. Re Stratford, U-3731, July 2, 1928. 





WISCONSIN RAILROAD COMMISSION. 


TOWN OF MINOCQUA 
v. 
VILLAGE OF EAGLE RIVER. 
[U-3740.] 


Municipal plants — Restrictions to operation in another municipality 
— Indeterminate permit. 

1. A municipality acting in its proprietary capacity as the opera- 
tor of a public utility in another municipality accepts thereby an in- 
determinate permit subject to all the limitations, restrictions, and 
regulations imposed by law upon the holder of such a permit in the 
same degree as a private corporation under like circumstances, p. 209. 

Municipal plants — Condemnation of property by another munici- 
pality — Indeterminate permit. 

2. A municipality acting in its proprietary capacity as the opera- 
tor of a public utility in another municipality is subject to the statu-: 
tory rights of the latter to condemn its property for public use, p. 209. 


[August 25, 1928.] 
Procreepines by a town to acquire an electric plant owned 
and operated within its boundaries by a village; objection to 
jurisdiction overruled. 


By the Commission: On June 22, 1928, the town of Minoc- 


qua, Oneida county, Wisconsin, filed with the Commissien a 
P.U.R.1928E. 
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petition giving notice that the town of Minocqua had determined 
to acquire the existing plant owned and operated by the Eagle 
River Water & Light Commission and the village of Eagle River 
used in the furnishing of heat, light, and power in and to the 
town of Minocqua, and to the inhabitants thereof and the public 
generally, and requesting that the Commission proceed as re- 
quired by § 197.03 of the statutes to determine the just com- 
pensation to be paid to the village of Eagle River for the prop- 
erty so taken. 

A hearing was duly noticed and held at Minocqua on July 25, 
1928. By stipulation an adjournment was taken to Madison 
on 1 August 1, 1928, at which time and place there appeared 

. K. Parkinson, attorney, and Lincoln Abraham, chairman, 
Ps the town of Minoequa, and Eberlein and Larson, attorneys, 
by A. S. Larson, and Frank W. Carter, village attorney, for the 
village of Eagle River, appearing specially for the purpose of 
objecting to the jurisdiction of the Commission. 

The grounds for the jurisdictional objection are stated as 
follows: 

[1, 2] “Because the statutes of Wisconsin do not authorize 
one municipality to condemn the property of another municipal 
public utility nor to acquire the same under Chaps. 196 and 197 
of the Statutes of the state of Wisconsin without the consent of 
such municipal public utility. 

“Because the major part of the public utility property of the 
village of Eagle River is not situated within the town of Minoc- 
qua and there is no authority in the said town of Minocqua to 
acquire or purchase the same under the provisions of Chaps. 
196 or 197 of the Statutes of Wisconsin without the consent of 
the village of Eagle River. 

“Because it appears that the election held in the town of 
Minocqua was not a valid election and that a valid election is a 
condition precedent to the jurisdiction of the Railroad Commis- 
sion of Wisconsin to proceed to determine the compensation to 
be paid under the provisions of § 197.05 of the Statutes of 
Wisconsin.” 

Oral argument was had before the three members of the Com- 
P.U.R.1928E. 14 
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mission and briefs were filed with respect to the jurisdictional 
questions raised. 

With respect to the first objection, the Commission is satisfied 
that a municipality which, acting in its proprietary capacity, 
engages in the operation of a public utility plant in another 
municipality accepts thereby an indeterminate permit and is 
subject to all of the limitations, restrictions, and regulations 
imposed by law upon the holder of an indeterminate permit in 
the same degree as is a nonmunicipal corporation engaged in like 
business. The supreme court has held that a city may hold an 
indeterminate permit. Central Wisconsin Power Co. v. Wiscon- 
sin Traction, Light, Heat & P. Co. 190 Wis. 557, P.U.R. 
1927A, 76, 209 N. W. 755. 

With respect to the second jurisdictional objection, the ques- 
tions raised have been fully answered by the supreme court in 
State ex rel. Wisconsin Traction, Light, Heat & P. Co. v. Circuit 
Court, 162 Wis. 234, 155 N. W. 139. 

With respect to the third jurisdictional objection, the Com- 
mission does not have before it any facts to justify a finding 
that the election held in the town of Minocqua upon the ques- 
tion of acquisition was not a valid election. Until such proof 
is made before the Commission, there is no basis for action with 
respect thereto. 


Note.—The United States Circuit Court of Appeals, in Cudahy 
Packing Co. v. Omaha, No. 7478, 24 F. (2d) 3, Jan. 10, 1928, held 
that a city acquiring a water plant from a private company under a 
deed making the transfer subject to obligations entered into by its 
predecessor with its consumers was released from an obligation 
originally incurred by the water company in fixing special rates to a 
particular consumer where the customer made a supplemextal con- 
tract upon the municipal acquisition under which the company was 
relieved in event that the city should ever raise the rates above the 
contract price. 

In Rapid Transit Subway Construction Co. v. New York, 129 
Mise. 714, 223 N. Y. Supp. 24, April, 1927, the plaintiff subway con- 
struction company was limited by law (Greater New York Charter, 
$$ 149, 261) in its recovery from the city for utility construction 
to the amount of its original claim required to be presented to the 
city comptroller. 

P.U.R.1928E. 
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IDAHO PUBLIC UTILITIES COMMISSION. 


RE ARLEY DARNIELLE. 
[Case F-663, Order No. 1138.] 


Service — Discontinuance — Telephone — Mutual company. 

1. The refusal of a public utility company to furnish service in 
any part of a territory in which an independent company, not a public 
utility, has entered cannot be justified, providing public convenience 
and necessity requires service therein, p. 212. 

Monopoly and competition — Long distance telephone service — Mu- 
tual company. 

2. The Commission will permit a telephone utility able and will- 
ing to furnish long distance service to enter and furnish the same to a 
territory, where an existing utility refuses because an independent non- 
utility is furnishing a limited service, p. 213. 

Monopoly and competition — Refusal to serve — Mutual company. 

3. A long distance telephone company was permitted to enter and 
serve a patron having a store in which the instrument of a nonutility 
mutual company was installed, where the local utility refused service 
in premises having the mutual service, p. 213. 


[August 17, 1928.] 


Apprication of store-keeper for telephone service; granted. 

Appearances: Fred B. Jones, Manager, Boise, for Mountain 
States Telephone & Telegraph Company; Dean Driscoll, At- 
torney, Boise, for the applicant; C. C. Darrah, Manager, Sweet, 
for the protestant, Brownlee Telephone Company. 


By the Commission: This case was instituted by the appli- 
cant, Arley Darnielle, of Gardena, Idaho, who filed a petition 
with the Commission on May 17, 1928, praying for the instal- 
lation of a telephone in his store at Gardena, Idaho by the 
Mountain States Telephone & Telegraph Company. 

A protest was filed against such installation on behalf of the 
Brownlee Telephone Company, operating in the territory adja- 
cent to Gardena, Idaho, by its General Manager, C. C. Darrah. 

Hearing on the matter was held in accordance with an order 
of the Commission at the office of the Commission in the state 
capitol, Boise, Idaho, at 3 o’clock p. m., on July 13, 1928. Ap- 
pearances were as above noted. Oral and documentary evidence 
was submitted, the case closed and the matter taken under advise- 


ment. 
P.U.R.1928E. 
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The evidence shows that the store of Mr. Arley Darnielle is 
situated at Gardena, Idaho, on the Payette river some’six miles 
north of Horseshoe Bend, Idaho, about twelve miles northeaster- 
ly from Sweet, and about fifteen miles northeasterly from Mon- 
tour, Idaho. The lines of the Mountain States Telephone & 
Telegraph Company extending from Emmett pass through 
Montour and Horseshoe Bend, and within a few rods of the store 
of the applicant at Gardena, Idaho; thence on to McCall, Idaho, 
and other points. 

The Brownlee Telephone Company is a public service corpora- 
tion, and operates a telephone line from Sweet by way of Brown- 
lee to Gardena, which said line has been in operation for six 
years last past. That during the year 1922 the said company 
installed a long distance telephone in Arley Darnielle’s store at 
Gardena, Idaho. That an independent telephone line known as 
the farmer’s line has been in operation in a portion of the terri- 
tory in which the Brownlee Telephone Company has been oper- 
ating for approximately the same period of time. The said 
independent telephone line is not a public utility, and this Com- 
mission has no jurisdiction thereof. 

That during the month of April, 1928, Arley Darnielle had 
installed in his store at Gardena a telephone of the independent 
farmer’s line, and upon the installation of said telephone the 
the said Brownlee Telephone Company removed from his store 
the long distance telephone which it had installed therein, and 
refused, and still refuses, to reinstall said telephone so long as 
the telephone of the said independent farmer’s line remains 
therein. 

The state highway extends from Horseshoe Bend to McCall 
and passes the store of Arley Darnielle at Gardena, Idaho. The 
evidence shows that the applicant, Arley Darnielle’s store is the 
only store at Gardena, Idaho, and that frequently during the day 
there are requests for long distance telephone service at his 
store by the traveling public and the residents around Gardena. 

[1] The refusal of a public utility company to furnish service 
in any part of a territory in which an independent company, not 
a public utility, has entered cannot be justified providing public 


convenience and necessity requires service therein. 
P.U.R.1928E. 
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[2, 3] In this matter all this Commission is to determine is 
whether or not public convenience and necessity requires long 
distance telephone service at Gardena, Idaho. In case a public 
utility operating in a territory refuses to furnish needed service 
when said service has been, and can be, furnished at reasonable 
cost, this Commission can but permit another utility, able and 
willing to furnish such service, to enter and furnish the same. 
A publie utility is not justified in withdrawing from a field, or 
any part thereof, when an independent company, not a public 
utility, enters such field. The public is entitled to continuity 
of service, and this Commission not having jurisdiction to re- 
quire an independent company, not a public utility, to give con- 
tinuity of service, and where a public utility company refuses 
to continue service, such company has no cause for complaint 
in case another public utility enters and furnishes the service 
which it has refused, and still refuses, to furnish. 

Upon a consideration of all the facts, conditions, and cir- 
cumstances in evidence the Commission finds that public con- 
venience and necessity requires the installation of a long distance 
telephone at the store of the applicant, and that the Mountain 
States Telephone & Telegraph Company should be permitted and 
required to make such installation. 





WASHINGTON DEPARTMENT OF PUBLIC WORKS. 


DEPARTMENT OF PUBLIC WORKS EX REL. TOWN 
OF ASOTIN 
v. 
PACIFIC POWER & LIGHT COMPANY. 
[No. 6080.] 


Rates — Reasonableness — Ability to pay. 
1. The method of basing rates on the ability of the consumers to 
pay or upon the consumers’ desire for low rates appears to be errone- 
ous and cannot be considered by the Department, p. 215. 
Apportionment — Different classes of water service — Facilities used. 
2. Allocation was made of the cost of distributing water to various 
classes of service by including all of the facilities used directly or in- 
directly in supplying water to any particular class of service, p. 216. 
P.U.R.1928E. 
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Apportionment — Classes of water service — Consumption and de- 
mand basis. 

3. Allocation of plant as between various classes of water service 
was made on a consumption basis rather than the usual demand basis, 
p. 216. 

Rates — Water — Preferred customer. 

4. Rates to a power plant to which water was not available during 
several months by reason of the exhaustion of supply by other pre- 
ferred classes of service were ordered to be 50 per cent less wholesale 
than rates for such other classes of service, p. 217. 


Depreciation — Percentage allowed — Water companies. 
5. An allowance of 3.68 per cent of the fixed operating property of 
a water supply company, exclusive of land, was authorized for depre- 
ciation, p. 219. 


{August 2, 1928.] 


Comptaint of a town against alleged excessive water rates of 
a power company; rates adjusted in accordance with findings 
herein. 


By the Department: This matter came on regularly for hear- 
ing at Asotin, Washington, on the 19th day of April, 1928, 
pursuant to notice duly given before John C. Denney, Director, 
and C. Rea’ Moore, Supervisor of Public Utilities, the Depart- 
ment being represented by R. E. Ostrander, Legal Assistant. 

The parties were represented, as follows: H. L. Post, Attorney, 
Clarkston, Judge M. F. Gose, Olympia, for town of Asotin; E. 
J. Doyle, City Attorney, Clarkston, city of Clarkston; H. S. 
Gray, Attorney, for Pacific Power & Light Company. 

Witnesses were sworn and examined, documentary evidence 
was introduced, and the Department being fully advised in the 
premises makes and enters the findings of fact and order as 
hereinafter set forth. 

The determination of reasonable rates for the town of Asotin 
presents a rather complicated problem due to the fact that the 
transmission main supplies water for four general classes of 
service, namely, hydroelectric power generation for the Asotin 
power plant, wholesale to the town of Asotin, retail to irrigation 
customers, and retail for domestic, commercial, and fire protection 
purposes in the town of Clarkston and vicinity. 

The Department’s engineers and accountants have made a rath- 


er elaborate study of this problem and have suggested a method of 
P.U.R.1928E. 
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allocating a certain part of the plant value and the operating ex- 
penses and taxes, based on the maximum demand. In arriving 
at the plant value from which a portion was to be allocated to 
Asotin, the Department’s engineers have considered all the fa- 
cilities directly or indirectly supplying water to Asotin. 

The respondent’s engineers have presented a somewhat dif- 
ferent method of allocation using the maximum demand as a basis 
for three of the general classes of service, but have treated the 
hydroelectric power plant differently. The excess investment 
above the power plant has been charged to that operation and 
charges were made for the water used at the rate of $0.001 per 
kilowatt hour of energy generated, this charge being applied as a 
eredit to the cost of operating the headworks and the transmis- 
sion pipe lines. In allocating a portion of the plant to Asotin 
only those facilities have been considered that are above the Aso- 
tin tap and that are used directly by Asotin in securing water. 
The respondent’s engineers, however, have found the percentage 
applicable to Asotin on the maximum demand basis to be greater 
than that found by the Department’s engineers. 

While the methods used by the Department’s engineers and by 
the respondent’s engineers are different, the final results are 
practically the same, namely, that the annual rate of return 
applicable to Asotin appears to be about 24 per cent for the year 
1927, this year being considered a normal year in so far as cost 
of operation is concerned. 

The complainant did not present any exhibits showing its sug- 
gested methods of computing the operating income and rate of 
return applicable to Asotin. It did, however, present considerable 
testimony to show that it was operating its municipal water 
system at a loss and that it would derive a considerable benefit 
if the rates it paid to the respondent were lowered. 

[1] It appears to the Department that the testimony of the 
complainant indicated that the rates should be fixed on what the 
complainant desired to pay rather than based upon the cost of 
service. Similarly, it appears to the Department that the re- 
spondent believes that the rates charged for water service to the 
respondent’s hydroelectric plant should be based on what the 


respondent believes that the hydroelectric plant should pay for 
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such service rather than based on the cost of service. The method 
of basing rates on the ability of the customers to pay or upon the 
customers’ desire for low rates appears to be erroneous and can- 
not be considered by the Department. 

[2, 3] On pages 34 to 39, inclusive, of the report of the chief 
engineer of the Department (Exhibit No. 1), there appears a 
discussion and tables relative to the allocation of plant to Asotin. 
Various methods are discussed and the Department’s engineers 
chose Method No. 4, which is set out at the bottom of page 35 
and the top of page 36 of the report. This method includes 
all the facilities used directly or indirectly in supplying water 
to any class of service, and appears to be reasonable and to con- 
form to the method followed by the Department in fixing rates 
for various utilities throughout the state, in so far as inclusion 
of facilities are concerned. The report states, “The allocation 
might be made on the basis of consumption, on the basis of maxi- 
mum demand, or probably some other basis might be used.” A 
somewhat similar statement occurs in the discussion of Method 
No. 3 on page 35. 

The table on page 38 entitled, “Water Duty” sets forth the 
average consumption in cubic feet per second for the four gen- 
eral classes of service and also sets forth the maximum annual 
demand on an average monthly basis in cubic feet per second for 
the same classes of service. These computations have been made 
on two bases, first, assuming the Asotin power plant to operate 
as it has in the past and, second, assuming that the Asotin power 
plant has been abandoned. From the testimony it appears that 
the estimates of consumption and demand as included in this table 
are reasonably correct and closer estimates probably could not be 
obtained since only a very small amount of the water used is 
metered. 

The methods used by the Department’s engineers and by the 
respondent’s engineers while differing considerably in detail, both 
use the maximum demand as the basis for allocating a part 
of the plant and a part of the operating expenses and taxes to 
Asotin. This is the method commonly used in establishing elec- 
trie rates, but is not ordinarily used in establishing rates for water 
service. The method ordinarily used in establishing water rates 
P.U.R.1928E. 
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is on a consumption basis, the matter of maximum demand being 
given consideration in establishing a minimum charge per month 
for such service. Since the consumption basis is the method or- 
dinarily used throughout the state by the water utilities and by 
the Department in establishing water rates, and since it appears 
to be the logical method to use in this case, the consumption meth- 


od will be followed. 


[4] The testimony indicated that the town of Asotin was given 
preference in the use of water at times of shortage and that the 
Asotin power plant has been operated only when water is avail- 
able, and has been shut down when water is not available. 
While some curtailment of service has been made to the irrigators 
and to the city of Clarkston, it would seem reasonable to place 
these classes of service on a basis with the town of Asotin in de- 
termining wholesale rates for water delivered from the transmis- 
sion main extending from the headworks on Asotin Creek to the 
Pomeroy Gulch reservoir, the impounding, purification and trans- 
mission facilities being considered as a unit. It appears that the 
electric system of the respondent has two peaks, one during the 
irrigation season in the summer and the other during December 
or January. Since water is not available to operate the Asotin | 
power plant on the summer peak, it would seem to be unfair to 
charge the power plant on the same basis for water as the other 
classes of service. The matter of determination of the rates 
charged the Asotin power plant as compared with the rates 
charged the other three classes of service is not a matter suscepti- 
ble to careful engineering and accounting computations, but is a 
matter of opinion. The Department believes that the wholesale 
water rates charged to the Asotin power plant should be less thap 
fifty per cent of the wholesale water rates charged to the other 
three classes of service. 


Findings of Fact 
I 


That the Pacific Power & Light Company operates a water and 
irrigation system for the public use in the vicinity of Asotin and 


Clarkston, Washington, and is a public service company subject to 
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the jurisdiction of the Department of Public Works. That this 
system is owned by the Inland Power & Light Company, a sub- 
sidiary of the Pacific Power & Light Company. 

II 


That on January 5, 1927, the town of Asotin entered a com- 
plaint with the Department with reference to the rates charged the 
town for water service. Negotiations were entered into, and these 
having failed, the matter was set for investigation and hearing. 


Ill 


The transmission facilities supply water for four general 
classes of service, namely, hydroelectric power generation for the 
Asotin power plant, wholesale to the town of Asotin, retail to ir- 
rigation customers and retail to customers residing in the city 
of Clarkston and vicinity. 

IV. 

That the Department has, in this same proceeding, made and 
entered its order fixing as of December 31, 1927, the sum of 
$364,315, as the fair value for rate-making purposes of the re- 
spondent’s property hereinafter described, which is used and use- 
ful in rendering water service to the four general classes of serv- 
ice in the vicinity of Asotin and Clarkston; fixing as of the same 
date the sum of $4,500, as a reasonable allowance for working 
capital and supplies for the operations hereinbefore outlined ; and 
making as of that date the sum of $365,815, the rate base upon 
which the respondent is entitled to earn a rate of return in 
the supplying of water from the transmission system without con- 
sidering the distribution systems. The fair value enumerated 
above includes all lands; buildings, fixtures and grounds; and 
structural facilities in connection with the headworks, and the 
transmission main from the headworks, to, but not including, the 
Pomeroy Gulch reservoir, and including the purification facilities 
ocated near the Asotin power plant. There are also included 
values for the pumping station, the pumping equipment, the 
purification facilities and the small transmission mains located 
at or near the Clarkston substation. The fair value also includes 


the telephone lines and equipment from the Asotin power plant 
P.U.R.1928F. 
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to the headworks, the utility’s equipment which is allocated to 
the collection and transmission of water, miscellaneous equipment 
consisting of tools used on the headworks and the transmission 
main, and all furniture and office appliances allocated to water 
operations. In addition there are included general expenditures 
and intangible fixed capital in connection with the above facili- 
ties. The fair value enumerated above does not include any of 
the respondent’s distribution systems using this term in its gen- 
eral sense to include local storage facilities, secondary transmis- 
sion mains, distribution mains, services, hydrants, meters, et 
cetera. : 


Vv 


[5] That a reasonable allowance for depreciation as of Decem- 
ber 31, 1927, is 3.68 per cent of the fixed operating property as 
hereinbefore outlined, exclusive of land. 


VI 


That the probable annual earning capacity under the present 
rates (gross operating revenues) is $37,505, for the entire water 
system of which about $1,700 is derived from Asotin. The 
amount required to meet annual operating expenses is $21,600 for 
the entire water system, and the amount required to meet fixed 
charges, not including interest, for the entire water system is un- 
known. 


VII 
The total annual cost, including operating expenses and fixed 


charges, for delivering water from the respondents transmission 
mains is $54,900 which is made up, as follows: 


1. Source of water supply expense } 
2. Transmission pipe line expense j ““"**""*°""""""" "Ce" terres $6,700.00 
3. Power pumping expense ..........+-seceeccees toccees eeces 500.00 
G. Paptemtiem GUROMNE oo icc cos iice se cccrecisigeueds cocccce - 1,600.00 
5. General and miscellaneous expenses—allocated ...........4-- 1,600.00 
6. Total operating expenses ........eeeeeeee abeesees ss $10,400.00 
7. Depreciation ......cccccccsccvceececsecs CO cH OKee Re edieeaee $13,250.00 
8. Taxes—allocated .....e.ceeeeceeeeeees 9016-010 610 6 60-66:0:0108 coe 1,750.00 
9. Retern om vate BO00 ..cccvweccseciccccces ee ee ee eee 29,500.00 
Total annual operating expenses and fixed charges for 

water delivered wholesale from transmission mains ... $54,900.00 

P.U.R.1928E. 
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VIII 


The table set out below indicates the average rate of water used 
by the four general classes of service and indicates the amount 
used per year. The first column sets out the average rates of use 
per year expressed in cubic feet per second which rates of flow 
are as found on page 38 of the report of the Department's engi- 
neers. (Exhibit No. 1). The second column has been obtained 
from the first column and expresses approximately the number of 
thousands of gallons used per year by each general class of service. 





Annual! Average Thousand Gallons 
. c. f. 8. Per Year. 
Re I esi Viicndesceciveds sess 8.74 2,067,010 
2. Domestic (Clarkston and vicinity). 1.54 364,210 
> a EN SE cc cssencateensecns 0.41 96,965 
4. Asotin power plant .........++.00- 21.46 5,075,290 
§. BED “du chenée seeder edeeud.e 32.15 7,603,475 
IX 


That the rates for water service from the respondent’s trans- 
mission mains, which might be termed “wholesale water rates,” 
should be $0.012 per thousand gallons for the various classes of 
service, except the Asotin power plant which should be $0.005 per 
thousand gallons. Without giving consideration to a minimum 
charge these rates will produce annual revenues of $55,714 when 
applied to the amount of water used as indicated in finding of 
fact VIII. This revenue is in excess of the annual cost of service 
as found in finding of fact VII. 


xX 


That when consideration is given to the maximum demand 
the rates charged to the town of Asotin by the respondent for 
water service from the respondent’s transmission main should be, 
as follows: 


. For all water delivered each month, per 10000 gallons .......... $ 0.012 
. The minimum charge each month shall be ...............0.005. 62.50 
. The maximum delivery to be required of the company shall not 

be more than 800,000 gallons in one day. 
. Payment shall be made on or before the 10th day of each month 

for water furnished during the preceding month upon the basis 

of the foregoing schedule. 


be eQrmore 


Based on the 1927 consumption, these rates will yield an an- 
P.U.R.1928E. 
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nual revenue of approximately one thousand three hundred and 
twenty dollars. 

That the rates enumerated above are submitted as wholesale 
rates from the transmission main of the respondent and do not in- 
clude any allowance for operating expenses and fixed charges in 
connection with the distribution of water, and furthermore, since 
the city of Clarkston and the irrigators have not been made a 
party to the rate proceedings, the rates enumerated above are 
not applicable at this time to these two general classes of service. 





SOUTH CAROLINA RAILROAD COMMISSION. 


RE ROCK HILL TELEPHONE COMPANY. 
{Order No. 425.] 


Rates — Commission power over franchise — Effective date of statute. 
1. Rates fixed by franchise contract providing that they shall not 
be changed without consent of the municipality are nevertheless sub- 
ject to the police power of the state to regulate unreasonableness in 
rates, where the contract was executed subsequent to a statute delegat- 

ing the exercise of such state powers to the Commission, p, 224. 


Rates — State policies — Franchise contract. 

2. It is the policy of the state, notwithstanding its powers, to dis- 
regard the rate-making provision contained in a franchise, never to do 
so unless it clearly appears that rates thereby authorized are unrea- 
sonable and confiscatory, p. 224. 

Apportionment — Telephones — Long distance and exchange service. 

3. Long distance or toll line business was not permitted to be 
separated from local exchange business in computing gross revenues for 
a rate-making proceeding, where the exchange service over long distance 
lines was of far greater value than that rendered by toll lines, and 
where the company gained by treating both operations as a unit, p. 
224. 


Evidence — Six-month order — Telephones — Alternative audit, 
4. An audit covering telephone operations for a period of six months 
was excluded, where the unit of time covered by a proposed rate was a 
year, where it covered the slack business portion of the year and where 
another audit of the entire year was available but with which it could 
not be combined without conflict, p. 228. 
Depreciation — Cost as basis for computation. 
5. The cost of utility property is the only possible reasonable au- 
thority upon which depreciation can be calculated, p. 230. 
P.U.R.1928E. 
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Depreciation — Purpose of reserve. 

6. Depreciation reserve is intended to keep the utility investment 

level, but not to insure the hazards of the varying future, p. 230. 
Valuation — Interest on borrowed money. 

7. Interest upon borrowed money cannot be capitalized in the rate 
base, p. 230. 

Procedure — Rehearing of rate-making proceeding. 

8. Rate-making proceedings will not be open for the purpose of 
allowing the losing side to introduce an entirely new and different 
rate base, p. 231. 

Procedure — Rehearing — Scope of proposed evidence. 

9. Rate-making proceedings will not be reopened where the new 
evidence proposed to be introduced could not change the result of the 
vote already taken by the Commission, but where, on the other hand, 
the same result would probably be reached, p. 232. 

Evidence — Ignorance of legal effect — Audit. 

10. The fact that at the time an audit was made the utility did not 
realize the influence of original cost upon its rate application, is no 
justification for not stating the audit accurately if it could be done, 
p. 232. 

Evidence — Ignorance of effect — Presumption of credibility. 

11. The fact that significance of original cost was not understood 
when an audit was made, was believed to tend toward freeing such 
statement from doubt and add rather than subtract from its value as 
evidence, p. 232. 

Valuation — Original cost — Price index curve evidence. 

12. Price index curve was held to be evidence of no value whatever 
in ascertaining original cost in view of the reflection in such curve of 
any abnormal activity of any commodity in any market at any time 
during the period covered, which could not possibly enter or influence 
the cost of the particular utility plant, p. 233. 

Depreciation — Excessive allowance — Telephones. 

13. Depreciation allowance that would enable a telephone company 
to reproduce its entire plant within eight years was held to be unrea- 
sonable in view of the amount of money spent each year for upkeep, 
p. 234. 

Depreciation — Percentage allowed — Telephones. 

14. An allowance of 5 per cent was held to be ample to protect depre- 

ciation of a telephone plant, p. 234. 
Return — Percentage allowed — Telephones. . 

15. Rates yielding a return of approximately eight per cent on the 
present value of telephone properties were held to be sufficient and a 
petition for an increase was refused, p. 234. 





Rates — Franchises — What constitutes stations — Telephones. 
Statement that private branch stations should be counted as “sta- 
tions” within the meaning of franchise purporting to fix telephone rates 
at or below a certain number of stations, p. 224. 
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Depreciation — Basis for computation. 
Statement that depreciation is a reserve to equalize retirements 
and not a reserve to equalize replacements, p. 230. 


[June 20, 1928.] 


Petition by telephone company for increased rates, also pe- 
tition to reopen the proceeding; petition to reopen was denied 
and petition for increased rates dismissed. 


By the Commission: This is an application for an increase 
of rates made by the Rock Hill Telephone Company. The ap- 
plication is resisted by the citv of Rock Hill and certain sub- 
scribers. The subject was handled by the Commission informal- 
ly during the months-of May, June, and July, 1927, and during 
this period of time a number of conferences were held by the 
Commission with the applicant and city council of Rock Hill for 
the purpose of aiding the parties in reaching an agreement. 
These efforts were fruitless, however, and on July 28, 1927, the 
telephone company filed its petition for a proposed increase, 
alleging that its investment in its plant for exchange service was 
the sum of $131,774.36, upon which its net revenue for the year 
1926 was only $248.58, and that its present rates do not yield 
a fair return upon the value of its property, used and useful. 
The city of Rock Hill and certain other subscribers (who shall 
hereafter be designated as the respondents) appeared and ob- 
jected to any increase, first, because they alleged the petitioner 
was operating its exchange under a franchise granted by the 
city, which fixes the rates at the present scale; second, that the 
present rates yield a fair return; and, third, that its service is 
inadequate. 

Considering first the question of service, we think the service 
rendered by the petitioner is adequate. We have no doubt, as 
testified to by certain witnesses, that now and then individual 
subscribers have cause to complain. But it must be remembered 
that in the operation of any large business there are times when 
some parts of it go wrong, but we are sure that petitioner will 
be glad to quickly correct instances of unsatisfactory service when 
ealled to its attention. Taken as a whole we think the service 


of petitioner is reasonable. 
P.U.R.1928E. 
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[1] Next, upon the point that the rates are fixed by franchise. 
It appears that provision for fixing petitioner’s rates is made 
in the franchise granted by the city of Rock Hill in 1911. See- 
tion 4837 of the Code of 1922, Volume 3, provides: That in 
cities and towns where franchises have been granted to operate 
and maintain a telephone exchange, and the rates and tolls are 
fixed in the franchise so granted, an increase in the rates shall 
not be made except by agreement with the municipal authorities, 
and it is contended that under its franchise the petitioner is not 
entitled to any increase, since city council of Rock Hill has not 
agreed thereto. We think that the statute and franchise do not 
have the influence in this case contended for, that is, of auto- 
matically determining the question. But, on the other hand, it 
can not be said that the franchise should not be considered at all. 
The statute was enacted in 1904 and was evidently designed to 
protect only those franchise provisions then in effect and did 
not purport to impair the power of the state and regulate rates 
not then covered by such franchise agreements. In fact, the 
statute very clearly delegates this power to the Railroad Com- 
mission. Miller v. Southern Bell Teleph. & Teleg. Co. 279 Fed. 
806. 

[2, 3] But while the state has the power to disregard the rate 
making provision contained in a franchise granted since 1904, 
still it would not be its policy to do so unless it clearly appears 
that the rates thereby authorized are unreasonable and con- 
fiseatory, which means that the scale would deprive the telephone 
company of a fair return, on the one hand, or take more than a 
fair return from the public on the other, and the burden is 
on the party seeking to modify such franchise agreement to fur- 
nish the character of proof required. Because a franchise is a 
contract, and where the parties have voluntarily fixed their 
rights by solemn agreement, such an agreement ought not to be 
lightly set aside, and doubts should be resolved in favor of the 
agreement as a matter of public policy. This view makes it 
more or less unnecessary to determine whether or not, as con- 
tended by the city of Rock Hill, the number of stations now con- 
nected with petitioner’s exchange is more or less than 1250, 
the number at and below which the franchise fixes the rates, or 
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whether or not the stations outside of the corporate limits of the 
city of Rock Hill could be counted in determining whether the 
franchise agreement is still in effect. The franchise is not clear 
as to whether or not the petitioner would be authorized to count 
its stations outside of the city limits. The respondents contend 
that the private branch extensions should not be counted as 
stations, on the ground that they are mere branches or trunks and 
are not controlled by the same rates. We are inclined to think 
that private branch stations should be counted as stations. While 
they are not controlled by the same rates, neither are business 
stations and residence stations controlled by the same rates, and 
the fact that they are maintained at little expense is taken into 
consideration in fixing the rates; but since the petitioner is to 
maintain the station and the instrument and the connection, we 
think that in determining the number of stations connected with 
petitioner’s exchange the private branch extensions should be 
counted. But whether petitioner maintains more than 1250 
stations or fewer than that number, the matter comes down, after 
all, to whether or not, under the showing made, petitioner is 
receiving a fair return on the value of its property. The parties 
agree that the value of the exchange property, with depreciation 
deducted, is the sum of $127,127.77, and petitioner asks that 
a scale of rates be fixed which allows a fair return upon that 
sum without regard to its toll line revenue. In other words, it 
undertook to separate its long-distance or toll line business from 
its exchange business and does not include in the scope of its 
case the value on its toll lines, the expense of its toll line opera- 
tions nor the income derived therefrom, upon the theory that 
the toll line business is a separate and distinct entity and has 
nothing to do with its exchange operations and should not be 
considered in determining a reasonable rate for its exchange. 
That question, of course, is to be determined by the facts. The 
toll line revenue comes from two sources, that is, from peti- 
tioner’s own toll lines and from “commissions” paid it by the 
Southern Bell Telephone Company for long-distance business 
originating at its exchange. The toll lines and the toll line plant 
owned by the petitioner, as we are able to gather from the rec- 


ord, are as follows: 
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Nine miles of line between Rock Hill and York; nine miles 
of line between Rock Hill and Chester; eleven miles of line 
between Rock Hill and Lancaster; one-half of the line between 
Rock Hill and Fort Mill. 

The exchanges at York, Chester, Lancaster, and Fort Mill 
own the remaining portions of the connecting lines which con- 
nect with exchanges at those points. These lines of course connect 
with petitioner’s local exchange. 

As we understand it, the value of this equipment is put down 
in petitioner’s audit as follows: 


POET: WHORE 0 6c cccicsensescecevccecoshestpanenesccne $7,428.10 
. Depreciation ......... GO O6S SOC S SCS SOSD OR SE OREECOCC ECO CC COC eS 1,861.74 
PROEEE TEE v0.06 sccincceseksvendtes seuseesdedsdeavesduesnnee 5,566.36 


The revenue derived from this property is upon calls originat- 
ing in Rock Hill to the exchanges at the other ends of the re- 
spective lines, each exchange taking the tolls originating at its 
exchange. There are no intermediate stations on any of these 
lines. That source of revenue, as is seen, is very distinct and 
individual. The other source of revenue comes about in this 
way. The Southern Bell Telephone Company maintains a long- 
distance line into petitioner’s exchange and a switchboard and 
operator there. There is a line direct from petitioner's switch- 
board connecting with the Bell Company’s switchboard, and when 
a subscriber desires to make a long-distance call to some point 
other than York, Chester, Lancaster, or Fort Mill, he is connect- 
ed with the Bell lines, which company thereafter handles the call 
and receives the revenue. Calls into Rock Hill from all points 
except those above stated are brought in by the Bell line and 
handled the same way except in the reverse order. The Bell 
Company pays the petitioner a “commission” on all calls originat- 
ing from petitioner’s exchange, amounting to 25 per cent on calls 
of less than one dollar, and 25 cents on calls of one dollar or more. 
That source of revenue is likewise very distinct. The two could 
have been and ought to have been kept separate and separately 
shown in the audit. The “commission” paid by the Bell Com- 
pany, while derived from long-distance calls, is the direct prod- 
uct of petitioner’s exchange, and there does not appear to be any 


expense connected with it, which is and ought to be separated 
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from exchange expense. In other words, it is legitimate ex- 
change revenue, because it is compensation for the service the 
exchange renders in the business of long distance communica- 
tion, and no part of it is derived from petitioner's toll lines, 
equipment, or service. Any objections to including the revenue 
derived from petitioner’s toll lines disappear when that feature 
of the matter is analyzed. As shown above, the “commission” 
paid by the Bell Company could not be charged with the expense 
of maintenance, depreciation, taxes, salaries, etc., incident to 
the toll lines and their operation. Therefore, this expense must 
be charged where it belongs, that is, to the revenue from the toll 
lines themselves. Mr. F. S. Barnes testified that for the first 
six months of 1927 the Bell “commissions” were 52.7 per cent of 
the toll revenue, and we assume that figure is more nearly cor- 
rect than previous and more harmful testimony to petitioner 
given by Mr. Barnes to the effect that the proportion was about 
one-third from the toll lines to about two-thirds from the Bell 
“commissions”. So applying that ration to the 1926 audit we 
have $7,558.10 total revenue, $3,983.54 of which would be from 
“commissions” and $3,575.36 from the toll lines. If the prin- 
ciples followed in the case of Houston v. Southwestern Bell 
Teleph. Co. 259 U. S. 318, 66 L. ed. 961, P.U.R.1922D, 793, 
42 Sup. Ct. Rep. 486, is applied, 25 per cent of the last named 
amount, or $893.84 should be credited to the exchange. This 
amount, plus the Bell “commissions” of $3,983.54 would give 
to the exchange out of what is carried in the audit as tolls, the 
sum of $4,877.38. The amount of profit shown in the 1926 au- 
dit is the sum of $4,910.84 from the toll revenue, a difference of 
only $33.46, which manifestly could have no influence on the 
main issue of a fair rate. 

As a matter of logic, however, we think petitioner’s whole op- 
eration should be treated as a unit, for the facts in this case are 
very different from those of the Houston case. There the tele- 
phone company owned the exchange and the long-distance lines 
leading to a large number of points in the state of Texas and 
into other states, and the long-distance messages went over the 
telephone company’s lines to such points, using property of the 


telephone company of enormous value, yet 25 per cent of these 
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tolls were credited to the exchange at Houston. Here there are 
only four long-distance lines, the longest of which is 11 miles. 
It seems to us that the service rendered by the exchange in con- 
nection with communication over the petitioner’s long-distance 
lines in and out of Rock Hill is of far more value than that ren- 
dered by the toll lines, and that petitioner gains instead of loses 
by treating its entire business as a unit. If it should be neces- 
sary to fix the rate of division between petitioner’s toll lines and 
its exchange, we would be bound to make the division more in- 
stead of less than twenty-five per cent. Therefore, since peti- 
tioner has no ground to object, we shall include all of the toll 
revenues in deciding the issues of this case and treat petitioner’s 
entire operation as a unit. 

[4] We come to the question of whether or not petitioner is 
receiving a fair return. Leaving out of consideration, as being 
unnecessary to decide the case, a number of matters about which 
respondents complained very vigorously, we shall deal almost 
entirely with the audits and their explanatory evidence. Peti- 
tioner introduced two audits, one covering the year 1926 and 
one covering the first six months of the year 1927. We think 
that the audit for the first six months of the year 1927 should 
be excluded, except where it furnishes evidence not otherwise 
appearing in the record nor obtainable elsewhere in the record. 
There are a number of reasons why this should be done. In the 
first place it covers a period of only six months whereas the unit 
of time to be covered by the rate is one year. The period of in- 
vestigation of petitioner's experience should be for a year. To 
accomplish this result with the six months audit the last half of 
the year would be as estimate only. In the next place it covers 
the half of the year when business is less active and in doubling 
that result the estimate that is obtained is most certainly not a 
true statement of a year’s business. We cannot combine them 
and take an average of a year, for that result would show two dull 
periods and only one active period, and we cannot use both be- 
cause they conflict and one or the other must yield. These sug- 
gested difficulties are borne out by comparing the two audits. 
The 6 months audit shows a decrease in revenue from both tolls 


and exchange and a rather large and unexplained decrease in the 
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number of stations. In view of the history of the company and 
its constant and sustained growth, this decrease in stations, 
amounting to 4.75 per cent in six months is surprising. But in 
the face of these decreases the expenses of the company would 
show an increase of nearly $3,000. Still another reason which we 
think is conclusive that this audit is incomplete is because our 
investigation is limited to the date of the inquiry. Willcox v. 
Consolidated Gas Co. 212 U. S. 19, 52, 53 L. ed. 382, 29 Sup. 
Ct. Rep. 192, 48 L.R.A.(N.S.) 1134, 15 Ann. Cas. 1034; Lin- 
coln Gas & Electric Light Co. v. Lincoln, 223 U. S. 349, 56 L. 
ed. 466, 32 Sup. Ct. Rep. 271; Houston v. Southwestern Bell 
Teleph. Co. 259 U. S. 318, 66 L. ed. 961, P.U.R.1922D, 793, 
42 Sup. Ct. Rep. 486; Bluefield Water Works & Improv. Co. 
v. Public Service Commission, 262 U. 8. 679, 67 L. ed. 1176, 
P.U.R.1923D, 11, 43 Sup. Ct. Rep. 675; Indianapolis Water 
Case, 272 U. S. 400, 71 L. ed. 154, P.U.R.1927A, 15, 47 Sup. 
Ct. Rep. 144. 

This investigation really started in the month of May, 1927. 
While no formal] petition was filed at that time, still the matter 
had been brought to the notice of the Commission, and it had, in 
fact, entered on an investigation and had two conferences in the 
city of Rock Hill, at which a large part of the testimony subse- 
quently taken in the case was heard and efforts were made by the 
Commission to bring the parties to an agreement upon the basis 
of the facts as disclosed by the testimony, which was subsequently 
formally taken. 

This covered a period of about three months and when it was 
found that no agreement was possible, a petition was formally 
filed and a hearing was conducted pursuant thereto, the last tes- 
timony being taken on September 15, 1927, and any considera- 
tion given the 1927 audit would involve consideration of facts 
necessary to determine a fair return, that is, expenses and in- 
come to the end of 1927, when the testimony in the case closed 
on September 15, 1927. Besides, the actual experience and audit 
for 1926 is better evidence than an audit for one half of 1927 and 
an estimate for the other half. When the toll line revenue is in- 
cluded and the depreciation calculated upon cost instead of repro- 


duction value, as is done in the audit, even at the rate of deprecia- 
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tion adopted by petitioner, it appears that the present rates 
yield a fair return. 

[5, 6] We are of the opinion that the cost of the property is 
the only possible reasonable authority upon which depreciation 
can be calculated. Depreciation is a reserve to equalize retire- 
ments and not a reserve to equalize replacements. A rate of de- 
preciation based upon original cost, even, is little more than an 
intelligent guess; but based upon reproduction costs is the blind- 
est kind of speculation. With the known original cost of a unit 
and an engineer’s estimate of its service life and salvage value, 
based upon his experience and technical knowledge, some sem- 
blance of accuracy might be reached. To guess its service life 
and salvage value is bad enough but who would venture to guess 
what it would cost to reproduce it ten or twenty years thereafter. 
Yet to figure a rate of depreciation based upon cost of reproduc- 
tion, the amount that would be required to replace the unit in 
question would have to be ascertained because it substantially 
enters as one of the factors in the determination. Depreciation 
reserve is intended to keep the investment level but not to insure 
the hazards of,varying future. Calculating the depreciation up- 
on cost then produces quite a different result from that reached 
by the petitioner. Using the rate of depreciation adopted by the 
petitioner, averaging 7.7 per cent (which we think is entirely too 
high) the expense for depreciation amounts to only $6,180.87 
instead of $15,170.48 making a difference of $8,989.61 in peti- 
tioner’s expense account, and if the tolls are added to petitioner’s 
revenue, as we think they should be, the revenue would be $49,- 
997.88. 

[7] Petitioner has included in its expense account $6,164.31 
interest for money borrowed. It does not appear to the Commis- 
sion that the allowance of such an item can be sustained from any 
standpoint. If the money borrowed went into the capital ac- 
count, it is covered by the return allowed on the value of its 
property; and if it went into maintenance and cost of opera- 
tion, it is likewise covered by a fair return. We don’t see 
how petitioner could borrow money to build and operate a plant 
and receive a rate which would allow it to pay the interest on 
such a fund and make a fair return in addition. Therefore, 
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adding this interest, $6,164.31, and the excess depreciation $8,- 
989.61, we have the sum of $15,153.92 at least which should be 
deducted from petitioner’s expense account, leaving a balance 
for expenses of $35,686.60, which deducted from its gross rev- 
enue, $49,997.88, gives a profit of $14,311.28, which gives a 
return of 10.79 per cent. 

[8] When the Commission reached the conclusions above 
stated, it voted by majority vote to dismiss the petition, and the 
result of the vote was announced. However, before a formal 
order was made declaring these views and the vote thereon, peti- 
tioner filed a petition alleging that the cost, as appears in the 
audit, is not the true original cost, but is an arbitrary figure 
fixed by the petitioner, without accurate investigation, and for 
convenience in making returns to the South Carolina Tax Com- 
mission and prayed that the case be opened for the purpose of 
allowing it to show the true original cost. At the hearing upon 
the last mentioned petition, petitioner submitted a general out- 
line of the evidence it proposed to introduce to establish original 
cost. It appears from the showing that petitioner proposes to 
prove original cost by graphic curves showing the fluctuations of 
basie prices of certain elements of property value, also similar 
curves showing various all-commodity-price indexes, compiled by 
the American Appraisal Company of Milwaukee, Wisconsin. 
The property represented by the first group of these curves from 
1913 to 1927, are lumber, cement, brick, structural steel, labor, 
labor efficiency, wood-working machinery, and machine tools. 
The all-commodity price index curves compiled from reports of 
the U. 8S. Department of Labor, Bradstreets, and Dunns, covering 
the same period. From this data petitioner proposes to ascertain 
the value of a dollar for each year since 1913, and apply this valu- 
ation to the addition made to the property during each year. 

It also proposes to establish if the case is reopened, an en- 
tirely different rate base, by including engineering, omissions, 
and contingencies, interest during construction, and the cost of 
establishing business, none of which were included in the rate 
base previously offered, and which adds to it more than $30,000, 
and making substantially a new case, and which will require 


practically a rehearing of the whole matter. We could not open 
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the case for the purpose of allowing the introduction of a new 
and different rate base. Under such a practice there would nevet 
be an end to these inquiries, because the losing side can always 
think of something it ought to have done that was not done. The 
only matter presented by the petition which has given us great 
concern is whether or not we should open the case to allow the 
introduction of new and different evidence of original cost. 

[9] It is true that there was evidence that the items of cost 
shown in the audit did not represent the true original cost, but 
were carried as “arbitrary figures’, and if it is apparent that 
the evidence of true original cost which petitioner proposes to 
introduce would change the result, the request that the case be 
opened ought to be heard with favor, if petitioner is in the posi- 
tion to make such a request. Petitioner had notice all the way 
through the hearing of the case that the respondents were con- 
tending that depreciation should be figured upon original cost, 
and that the figures appearing in the audit represented such cost, 
and if its audit did not show the true cost, it ought to have sup- 
plied that evidence before it closed its case. But notwithstanding 
that omission, we would be disposed to open it up for such evi- 
dence at this time, if the evidence to be introduced would change 
the result of the vote already taken; but if, on the other hand, 
the same result would probably be reached, opening the case 
would entail a waste of time and energy. It is, therefore, neces- 
sary to examine the evidence whose introduction is sought to 
determine its probable effect upon the disposition of the matter 
already made. 

[10, 11] The value of the evidence upon which we fixed orig- 
inal cost, in our opinion, is much higher than that proposed to 
show the true and corrected cost. It is found in the audit made 
by petitioner for the purpose of being used as evidence to show 
that it is entitled to an increase in rates. While it might be true 
that at the time the audit was made, petitioner did not realize 
the influence of original cost upon its application, still that would 
be no reason for not stating it accurately, if it could be done. The 
fact that the significance of original cost was not understood when 
the audit was made should tend to free the statement of it from 


doubt and add to rather than subtract from its value as evidence. 
P.U.R.1928E. 





XUM 





RE ROCK HILL TELEPH. CO. 233 


If cost could not be stated accurately, why state it inaccurately 
or why state it at all? These figures had to come from some rec- 
ord kept by petitioner. To say that they did not, would be to 
charge petitioner with the act of putting into his audit, to be 
used as solemn testimony, figures that represented nothing and 
came out of the imagination of petitioner’s agents. If they came 
from records, even though for tax purposes, why would not these 
records be reasonably accurate? We think that there is testimony 
tending to show that they are. Mr. F. S. Barnes, who charac- 
terized them as “arbitrary figures” has explained his meaning 
of that term, namely, “that if actual figures had been used, the 
amount of the investment in those accounts would have been kept 
and carried out to the dollar and cents, but in the balances for 
capital investment, they were not accurately posted on those 
books, and were carried out in thousands and hundreds of dol- 
lars and carried as arbitrary figures.” If that means anything, 
it means that in the accounts of capital investment the thousands 
are absolutely accurate, and the hundreds are never decreased, 
but increased if the tens and units are more than fifty, or that 
the tens and units are disregarded leaving the hundreds accurate. 
And we think the former method the more apt to be followed. 
Such a method, while not accurate, ought to give a fair approxi- 
mation. But in the audit these items are carried out to the dol- 
lar and cents, which does not square with Mr. Barnes’ defini- 
tion. This forces the conclusion that they came from some rec- 
ord of the petitioner, unless they are the result of a method of 
allocation adopted by it from the records described by Mr. Barnes, 
and in either case, in the light of his explanation of the term, 
would represent a figure near enough to the truth to enable us 
to determine the issues presented. 

[12] Not so with the price index curve. This is a composite 
delineation of the prices of all commodities and would be in- 
fluenced by abnormal prices of a number of commodities in wide- 
ly separated markets which never could enter petitioner’s plant, 
such for instance as long staple cotton, during and immediately 
after the war, and Florida real estate. Any abnormal boost in 
prices of any commodity in any market at any time during the 


period covered would be found represented in these curves. 
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Manifestly we could not determine original cost by such a meth- 
od, and we think, as evidence, it is of no value whatever. 

[138-15] But suppose it is established that petitioner’s plant 
did cost $188,661.15, the figure it proposes to prove by these 
curves. We then should be obliged to adopt and apply an aver- 
age rate of depreciation which appears to us to be reasonable. 
Such a rate, under the facts of this case, could not be more than 
five per cent. The reason for that seems obvious. Petitioner is 
spending on the maintenance, repairs and upkeep of its property, 
as appears by 1926 audit, $9,018.81, and practically the same 
amount for 1927, by that audit. The depreciation which it 
claims upon the new basis of cost is the sum of $15,237.41, mak- 
ing a total for all these items of $24,256.22. In other words, for 
upkeep and depreciation, petitioner proposes that we allow an 
annual sum that would enable it to reproduce its entire plant, 
new, in about eight (8) years. A rate which would produce that 
result appears to us to be unreasonable. Where so much money 
is spent each year on upkeep, it ought to appreciably prolong the 
life of the various units and is bound to do so. So that we 
think, under the circumstances, an average rate of approximately 
five per cent should be ample to protect the depreciation which 
the property would suffer. Applying that rate to the proposed 
basis of cost, $188,661.15, would give for depreciation $9,434- 
.05, and with the adjustment of its expense account accordingly, 
would, at the present scale of rates, yield a profit of $11,058.10, 
or $440.37 above a return of 8 per cent. 

It is, therefore, our opinion that the petition to open the case 
should be denied and the petition for an increase in rates be dis- 
missed. 

We have not allowed the expense item for income tax for the 
reason that if we allowed a rate to cover income tax, it would be 
equivalent to an absolution of petitioner from paying any income 


tax at all. 
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UNITED STATES CIRCUIT COURT OF APPEALS, FOURTH 
CIRCUIT. 


COLUMBIA RAILWAY, GAS & ELECTRIC COMPANY 
v. 


STATE OF SOUTH CAROLINA et al. 
[No. 2737.] 


COLUMBIA RAILWAY, GAS & ELECTRIC COMPANY 
et al. 
v. 
SAME. 
[No. 2738.] 
(27 F. (2d) 52.) 


Public utilities — Street railways. 

1. A street railway company is a public service corporation owing 
its existence to the governmental power of eminent domain, and charged 
with the duty of so maintaining and conducting the enterprise in the 
interest of the public, subject to the control of the proper authorities 
in the matter of conducting their properties, as well as in the remunera- 
tion to be received therefor, p. 240. 

Franchises — Capacity of utility possession — Street railways. 

2. Special privileges conferred upon utilities in consideration for 
their providing facilities for public communication and intercourse are 
held by the utility as agents and trustees for the sovereign power, and 
are in no sense private, p. 240. 

Service — Duties of utility. 

3. Public service corporations may not, by their acts, disable them- 
selves from performing the functions which were to be rendered in con- 
sideration of their public grant, p. 240. 

Bankruptcy — Street railways not to take advantage of act. 

4. To attempt to wind up with the summary methods contemplated 
in bankruptcy proceedings, the affairs of a street railway company 
would cause great financial loss to creditors and serious embarrassment 
and inconvenience to the public, owing to the discontinuance of service, 
and such corporations should, therefore, not be permitted to avoid their 
obligations through the bankruptcy act, p. 241. 

Bankruptcy — Street railway a railroad within meaning of act. 

5. A street railway company is a railroad within the meaning of 
the Federal Bankruptcy Act prohibiting railroad corporations from be- 
ing adjudicated bankrupt, p. 242. 

Railroads — Interurban railway relationship with railroad, 
6. A traction company operating over about 26 miles of electric 
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trolley lines in and about a metropolitan area of a particular city 
and neighboring communities was held to partake more of the nature 
of a railroad than that of a simple street railway serving one com- 
munity in so far as the Federal Bankruptcy Act excludes railroads 
from taking advantage of its provisions, p. 248. 

Bankruptcy — Discontinuance of service by street railway. 

7. The voluntary discontinuance of a street railway company prior 
to the initiation of proceedings in Federal Bankruptcy Court was held 
not to change the status of the utility in such a manner as to entitle 
it to become a bankrupt notwithstanding the prohibition against such 
companies availing themselves of the provisions of the Bankruptcy Act 
p- 248. 

Injunction — Dismissal of Federal bankruptcy proceedings. 

8. A stay of proceedings in state court against a utility pending 
a determination in Federal Court of a petition for voluntary bank- 
ruptcy is automatically ineffective and properly vacated upon the dis- 
missal in Federal Court of such bankruptcy petition, p. 248. 


(June 12, 1928.] 


Apprat by street railway utility from decree of Federal Dis- 
trict Court dismissing bankruptcy petition; order of District 
Court affirmed. 

Appearances: W. C. McLain and J. B.S. Lyles, both of Co- 
lumbia (George M. Le Pine and C. Edward Paxson, both of 
Reading, on the brief), for appellants; Irvine F. Belser, of Co- 
lumbia, and Cordie Page, Assistant Attorney General, of South 
Carolina (John M. Daniel, Attorney General, of South Caro- 
lina and Melton & Belser, C. T. Graydon, W. S. Nelson, and 
Colin 8. Monteith, all of Columbia, on the brief), for appellees. 

3efore Waddill, Parker, and Northcott, Circuit Judges. 


Waddill, Circuit Judge: These two appeals were heard to- 
gether upon a single record and will be so disposed of in this 
court. The litigation involves the properties of the Columbia 
Railway, Gas & Electric Company, and the operation of the same, 
and arises particularly in the bankruptcy proceeding pending in 
the United States District Court for the Eastern District of 
South Carolina, and upon the orders and decrees seeking to stay 
certain proceedings pending in the supreme court of South Caro- 
lina also affecting said properties. 

The Columbia Railway, Gas & Electric Company was created 
by act of the South Carolina legislature of September 16, 1891 
P.U.R.1928E. 
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(20 Stats. at Large, p. 1453), authorizing the merger and con- 
solidation into one company of the franchises and powers of vari- 
ous public service corporations, whose franchises and functions 
are fully described in the opinion of the court below (24 F. (2d) 
828), to furnish the public utilities with gas, electric light and 
power, and transportation service to the city of Columbia, South 
Carolina, and vicinity, under authority duly secured for that 
purpose. The corporation so created operated a passenger serv- 
ice on the electric trolley lines constructed by it and the other 
companies whose properties it had acquired, in Columbia and. 
other neighboring towns and communities, namely, the villages of 
Arden, Eau Claire, and Shandon, the system having a total 
trackage of about twenty miles. The company also furnished gas, 
electric light, and power to the public, having acquired the power 
plant of the Congaree Electric & Power Company under the 
aforesaid merger act of 1891. 

In June, 1925, under authority of the act of the South Caro- 
lina legislature of March 19, 1925 (34 Stats. at Large, p. 
842), the Columbia Railway, Gas & Electric Company execu- 
ted a deed purporting to convey to the Broad River Power Com- 
pany which owned all the common stock and a majority of the 
preferred stock in the Columbia Railway, Gas & Electrie Com- 
pany, all its gas, electric light, power, and other property rights 
and franchises, except certain rights and properties connected 
with the railway service. After such transfer, the Columbia 
Railway, Gas & Electric Company continued only a railway 
passenger service, until March 11, 1927, when it discontinued 
all railway operations. 

A mandamus proceeding was instituted on July 19, 1927, in 
the supreme court of the state, by the state of South Carolina, 
to compel the Columbia Railway, Gas & Electric Company, the 
Broad River Power Company, and F. D. Campbell, president 
and general manager of both companies, to resume the railway 
service. Other parties interested in the furnishing of transpor- 
tation in the city of Columbia were allowed to intervene in said 
proceeding. On July 28, 1927, 49 Ann. Rep. S. C. R. C. 41-A, 
P.U.R.1927D, 684, the South Carolina Railroad Commission, 


which had been petitioned by the Columbia Railway, Gas & 
P.U.R.1928E. 
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Electric Company to be allowed to discontinue its railway serv- 
ice, issued an order directing the railway company and the 
Broad River Power Company to restore the service abandoned 
on March 11, 1927, saying in its order that it appeared that the 
power company had undertaken to strip the railway company of 
its assets and had left it with its liabilities, and that the transac- 
tion was apparently one of bad faith, and subject to be set aside 
by law. On January 11, 1928, the state supreme court entered 
an order referring all issues of law and fact in the proceeding 
before it to a special referee, who fixed a hearing for January 25, 
1928. 

On January 24, 1928, the Columbia Railway, Gas & Electric 
Company filed its petition in the District Court for the Eastern 
District of South Carolina, praying that it be adjudicated a vol- 
untary bankrupt. It also filed in the District Court its peti- 
tion praying for a stay of the proceedings in the state court. 
The railway company was on that day duly adjudicated a bank- 
rupt, and a temporary stay of the proceedings in the state court 
was granted, and the petitioners therein required to show cause 
on January 28, 1928, why such state should not continue in force 
pending the bankruptcy. Return was made to such order, and 
thereupon Broad River Power Company appeared and filed its 
petition, joining in the relief prayed for by the bankrupt. On 
January 25, 1928, the special referee appointed in the state 
court proceedings adjourned the reference thereto, subject to the 
further order of the referee. The District Court, by an order 
dated February 2, 1928, continued in force its former stay order 
of January 24, 1928. 

On February 8, 1928, upon considering the return to the rule 
made on January 28, 1928, by the state of South Carolina, and 
others, and also upon the petition of the state of South Carolina 
to vacate and set aside the order of adjudication, the District 
Court awarded its rule returnable on the 1st day of March, 
1928, before the judge in his chambers at Charlestown, South 
Carolina, to show cause why the relief prayed for should not be 
granted. Thereafter, on the 13th of March, 1928, the District 
Court filed its written opinion, holding that the bankrupt corpo- 
ration was not entitled to the benefits of the bankruptcy law, and 
P.U.R.1928E. 
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accordingly, by order of March 13, 1928, vacated, revoked and 
set aside said adjudication. The Columbia Railway, Gas & 
Electric Company appealed from this action on March 16, 1928, 
which is the first case, No. 2737. 

On April 2, 1928, the District Court (25 F. (2d) 329) also 
dissolved and revoked its stay orders of January 24 and Febru- 
ary 2, 1928, from which action the appeal in the second case, 
No. 2738, was taken by the Columbia Railway, Gas & Electric 
Company and the Broad River Power Company. The assign- 
ments of error in the two cases will be considered separately. 
Those in No. 2737 are in substance as follows: 

First. That the court erred in holding that the term “rail- 
road corporation,” contained in § 4a of the Bankruptcy Act 
11 USCA § 22 (a), included street railway corporations, 
particularly the bankrupt, and that said corporation was not en- 
titled to be adjudicated a voluntary bankrupt; second, that the 
trial court erred in holding that the corporation was not entitled 
to be adjudicated a voluntary bankrupt inasmuch as the company 
had for more than a year theretofore actually discontinued the 
operation of its street car service; third, that the court erred in 
holding that the Columbia Railway, Gas & Electric Company 
partook more of the nature of a suburban or interurban street 
railway than of a simple street railway in one town or city, and 
instead should have held that the corporation was a local street 
railway corporation serving a single community, and was as 
such entitled to be adjudicated a voluntary bankrupt; fourth, 
that the court erred in determining that at the time of the bank- 
ruptey the street car railway was engaged in the operation of any 
of its lines outside of the city of Columbia other than those of 
the towns of Eau Claire, Arden, and Shandon, and a branch line 
to the Ridgewood Country Club. 

These four assignments of error may be simplified by consid- 
ering assignments 1 and 3 together, and assignments 2 and 4 
together. The crucial question to be determined is whether the 
appellant, the Columbia Railway, Gas & Electric Company, is 
such a railroad corporation as brings it within the provisions of 
the Bankruptcy Act; that is to say, is the corporation one to 


which the benefits of the bankruptcy law is extended? If it is, 
P.U.R.1928E. 
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the action of the District Court complained of, holding to the 
contrary and vacating and annuling the order of adjudication 
of the appellant as a bankrupt, should be reversed; and, if 
otherwise, such action—that is, holding the appellant not subject 
to the Bankruptey Law, nor entitled to be adjudicated as such 
—should be affirmed. 

The importance of this question, and the large class of those 
affected by its correct determination, can be better appreciated 
when the vast number of corporations operating street car lines 
and those interested therein, whether as owners, operatives, debt- 
ors, creditors, or the general public, are taken into account. The 
character of the business involved (that is, the operation of street 
ear lines) and the law sought to be invoked in its behalf (that is, 
the national Bankruptcy Act [11 USCA]) should be kept in 
view. There is a concessum that railroads proper cannot be ad- 
judged bankrupts. This is apparent from the plain letter of the 
bankruptcy statute, and seems to be conceded otherwise because 
of the character of the corporations and the vastness and extent 
of their operations. But it is earnestly insisted that street car 
systems are not within the meaning of the Bankruptcy Act, and 
that because of this fact, and that they are as a rule less extensive 
in their operations, a different rule should prevail as to them. 

[1-3] We are not inclined to acquiesce in either of these views, 
for the reason that in our judgment different considerations con- 
trol. Both the railroad and the street car companies are public 
service corporations; that is to say, they owe their existence to 
the sovereign power, they exercise in the construction and main- 
tenance of their lines the governmental power of eminent domain, 
they are created, it is true, for the purpose of making money for 
the owners, but they furnish labor to those seeking employment, 
and primarily they are created and organized in the interest of 
the public and are charged with the duty of so maintaining and 
conducting the enterprise under the supervision and control of the 
legislative and executive authorities of the state and munici- 
palities they serve, and are subject to their police control as well 
in the matter of conducting their properties as in the remu- 
neration to be received by them therefor. They have conferred 
upon them special privileges in consideration of their provid- 
P.U.R.1928E. 
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ing facilities for communication and intercourse with the pub- 
lic. “These rights . . . are held by the grantee, the holder 
of the franchise, as the agent and trustee for the sovereign pow- 
er, and are in no sense private, but continue after as well as 
before, the grant to be but a portion of the public interests.” 
State ex rel. Grinsfelder v. Spokane Street R. Co. 19 Wash. 
518, 53 Pac. 719, 41 L.R.A. 515, 67 Am. St. Rep. 739; and the 
corporations may not, by their own acts, disable themselves from 
performing the functions which were in consideration of the pub- 
lie grant. York & M. Line R. Co. v. Winans, 17 How. 31, 15 
L. ed. 27; Thomas v. West Jersey R. Co. 101 U.S. 71, 25 L. ed. 
950; State ex rel. Grinsfelder v. Spokane Street R. Co. 
(supra); Farwell Farmers’ Warehouse Asso. v. Minneapolis, 
St. P. & S. Ste. M. R. Co. 55 Minn. 8, 56 N. W. 248. 

It is true that the general designation of railroads contem- 
plates an extended system sometimes covering an entire state, 
and not infrequently several states. The ordinary street car 
system or street railway none the less materially and vitally 
affects those within the legitimate sphere of its activities, less 
extensive though it may be, and indeed, most frequently, by 
reason of the close relation that the street car system has to the 
public, its control and regulation becomes a matter of more im- 
mediate concern to those directly affected thereby than if the 
service was more extended. 

[4] Public service corporations, especially railroads and street 
car lines, are rarely, if ever, disposed of in case of financial 
difficulties by sale upon the auction block, but almost invariably 
in foreclosure proceedings in equity, where their financial diffi- 
culties are adjusted, other securities issued, and the system con- 
tinued, receivership certificates being issued pending the time 
necessary to effect such reorganization. Re Hudson River 
Power Transmission Co. (D. C.) 173 Fed. 934, affirmed, 106 
C. C. A. 139, 183 Fed. 701, 704, 33 L.R.A.(N.S.) 454. To 
attempt to wind them up with the summary methods contem- 
plated in bankruptey proceedings, selling the property and pay- 
ing what is left, if anything, to the creditors, would nearly al- 
ways result in great financial loss to the creditors and serious 
embarrassment and inconvenience to the public whom the line 
P.U.R.1928E. 16 
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served, and largely in whose interests they were brought into 
being and constructed. 

This very company is a striking illustration of what would 
result if such methods were inaugurated. The suburbs of the 
city of Columbia have been largely extended and built up, as 
have also the three or four towns and villages served, by this 
line chartered and operated by public authority, these com- 
munities now numbering some 60,000 people. The summary 
discontinuance of the service would result in great loss and hard- 
ship upon those who have acted upon faith in the continuance of 
the same, and would leave them without any substantial relief 
or effective plan of intercommunication. This unsatisfactory 
condition should not be augmented by enabling the corporation, 
after it has become involved in apparently hopeless financial 
embarrassment and trouble, to quietly declare itself a bankrupt 
and seek to avoid liability for its debts and obligations through 
the aid and authority of the bankruptcy court, which enforces 
and administers the bankruptcy law, not concurrently with, but 
exclusive of, other courts. 

[5] These considerations doubtless influenced the Congress 
in not extending to railroad corporations the benefits and pro- 
visions of the Bankruptey Law. The character and extent of 
relief afforded under that law should be taken into account in 
considering this question. The bankruptcy law is a part of the 
Federal judicial system that looks to the prompt reducing of the 
assets of those overtaken by financial disaster to money, wind- 
ing up the estate and discharging the debtor. It is about as 
little suited to deal with the operating and winding up of public 
service corporations, having regard to the public’s interest and 
convenience, and the rights of the public generally respecting 
such properties, as any method could well be, and we think it 
may be fairly concluded from that law and the method and con- 
duet of disposing of the properties of such public service cor- 
porations that Congress never for a moment contemplated that 
the provisions of the Bankruptcy Law should be availed of by 
street railway systems. The history of the Bankruptcy Act 


itself will tend to show this to be true. 
P.U.R.1928E. 
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The present Bankruptey Act of 1898 (30 Stat. p. 547, § 4) 
provided : 

“a. Any person who owes debts except a corporation shall be 
entitled to the benefits of this act as a voluntary bankrupt. 

“bh. Any natural person, except a wage-earner or a person 
engaged chiefly in farming or the tillage of the soil, any unin- 
corporated company, and any corporation engaged principally 
in manufacturing, trading, printing, publishing, or mercantile 
pursuits, owing debts to the amount of $1,000 or over, may be 
adjudged an involuntary bankrupt upon default or an impartial 
trial, and shall be subject to the provisions and entitled to the 
benefits of this act. Private bankers, but not national banks 
or banks incorporated under state or territorial laws may be 
adjudged involuntary bankrupts.’ By the amended Act of 
1903 (32 Stat. p. 797, § 3) the provisions as to involuntary 
bankruptey were extended to include mining corporations ; subse- 
quently the amendment of June 25, 1910 (36 Stat. p. 839), was 
enacted, providing that any person except a municipal, railroad, 
insurance, or banking corporation might become a voluntary 
bankrupt, and the amended act also substituted for the words 
“and any corporation engaged principally in manufacturing, 
trading, printing, publishing, mining or mercantile pursuits,” 
the words, “any moneyed business, or commercial corporation, 
except a municipal, railroad, insurance, or banking corporation.” 
It will thus be seen that not until the amendment of 1903 were 
corporations permitted to become voluntary bankrupts at all, and 
after that amendment, by the Act of 1910 the present enlarged 
provision was made. Title 11, § 22, p. 250, USCA. 

The meaning of the words “railroad corporation” has been 
frequently the subject of consideration by the state and Federal 
Courts, and while such decisions have not always been in har- 
mony, and not infrequently have been at variance one with the 
other, depending largely upon the circumstances and character 
of the several cases, and how they arose, whether under the 
charters of such corporations and the effort to avoid liability 
arising thereunder, or in the enforcement of government rules 
and regulations respecting the same, still it may be said that 


the word “railroad’’ when considered in its generic sense includes 
P.U.R.1928E. 
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street railways; that is to say, that where there is nothing to 
indicate that the word is used in a restricted sense the same 
should be given its broadest signification. 

Sight should never be lost of the fact that railroads and street 
car companies as a rule are distinguishable from other corpora- 
tions in that they are public service corporations, engaged in 
the business of transporting passengers by rail. This is a matter 
peculiarly of public interest and importance, in that whole cities 
and communities are dependent upon the facilities afforded for 
the carrying on of their daily activities, and they are distin- 
guishable, moreover, in that, being public service corporations 
by legislative authority and exercising the power of eminent 
domain, they may take private property for the use of their 
tracks and other purposes, or lay their tracks upon the public 
streets and highways, which latter they most frequently do. 
York & M. Line R. Co. v. Winans, 17 How. 31, 15 L. ed. 27; 
Massachusetts Loan & Trust Co. v. Hamilton, 32 C. C. A. 46, 
88 Fed. 588; Bloxham v. Consumers’ Electric Light & Street 
R. Co. 36 Fla. 519, 18 So. 444, 29 L.R.A. 507, 51 Am. St. 
Rep. 44; Gyger v. Philadelphia City P. R. Co. 136 Pa. 96, 104, 
20 Atl. 399; Shreveport Traction Co. v. Kansas City S. & G. R. 
Co. 119 La. 759, 773, 44 So. 457. See also Talcott v. Pine 
Grove, Fed. Cas. No. 13,735, 1 Flip. 120; Savannah T. & I. 
of H. R. Co. v. Williams, 117 Ga, 414, 43 S. E. 751, 61 L.R.A. 
249; Booth’s Street Railways, § 1; Nellis on Street Railways, 
Vol. 1, § 3. 

The use of the language “railroad corporation” among those 
designated as municipal, insurance, and banking corporations in 
no sense restricts the meaning of the words, but, on the con- 
trary, shows that insurance and banking corporations, which are 
less of a general public character as well in the matter of their 
use and operation as the regulation thereof, than street car com- 
panies, are denied the right to avail themselves of the Bank- 
ruptey Law. 

If street car companies can be adjudicated as bankrupts under 
the laws of the United States, we can but be impressed with the 
paucity of judicial decisions on this subject. In the last quarter 


of a century there has perhaps been no class of property subject 
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to greater vicissitudes and financial embarrassments than these 
large and valuable interests scattered throughout the entire coun- 
try, and if the right of bankruptcy existed in behalf of those 
interests, the same would have been constantly availed of. Our 
attention has been directed to but one case so holding, that of 
Re Grafton Gas & Electric Light Co. 253 Fed. 668, a District 
Court decision from the Northern District of West Virginia. 
The case of Omaha & C. B. Street R. Co. v. Interstate Commerce 
Commission, 230 U. 8. 324, 57 L. ed. 1501, 33 Sup. Ct. Rep. 
890, 46 L.R.A.(N.S.) 385, gives some support also to the con- 
tention made by appellant. A careful review, however, of these 
cases will at least demonstrate that they do not sustain the con- 
tention that a street car company such as the one here may avail 
itself of the benefits of the bankruptcy law. The last-named 
ease arose under the Interstate Commerce Act (49 USCA 
§§ 1-22, 25-27; Comp. St. § 8563 et seq.), and neither under 
the facts of the case nor the provisions of the act materially 
affects the question at issue in this case, of the right to put a 
street railway corporation into bankruptcy. While the first- 
named decision is strictly a case of a street car line, it does not 
throw great light on the question in this case because of the 
comparative shortness of the line in that case and the small 
community served by it. 

We can but feel that under the plain provisions of the Bank- 
ruptey Act, the same has no application to street car lines of the 
character under consideration here, and that, on the contrary, 
they are expressly excepted therefrom ; that from every consider- 
ation, having regard to the public character of the street car 
system, the service it is obligated to render the public, and the 
burdens it assumed in thus becoming a public service corporation 
amenable especially to the laws of the sovereignty creating it, 
it cannot be adjudicated a bankrupt. Many authorities might 
be cited to support this general conclusion, but only a few need 
be referred to in detail. The case of Central National Bank 
v. Worcester Horse R. Co. 95 Mass. (13 Allen) 105, 106, will 
be found to be of special interest, in which the Supreme Judicial 
Court of Massachusetts said as follows: 

“Tn our opinion it is clear that they [horse or street railroads] 
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must fall within the exception of ‘railroad corporations,’ and not 
within the general class of corporations, out of which railroad 
corporations are excepted. The chief characteristics of a rail- 
road corporation, under the laws of this state, are that it is 
created mainly for the public benefit, and only incidentally for 
its own profit; intrusted with the public right of eminent do 
main for the purpose of taking land, at least outside of the com- 
mon highways, and of laying iron rails and preparing the soil 
to support them; authorized and directed to carry passengers 
for fares in its own cars over its own rails; punishable for trans- 
gression of the rules prescribed for the public safety and con- 
venience, and protected from interference with its rights, by 
indictment in behalf of the public; obliged to transport the cars 
and passengers of other similar corporations on terms fixed by 
Commissioners appointed by this court; having a franchise which 
cannot be alienated, absolutely or in mortgage, without permis- 
sion of the Legislature; required to make annual returns show- 
ing its pecuniary condition and the mode in which it has dis- 
charged its public duties; and bound to surrender its charter 
and property to the public upon being paid a sum sufficient to 
reimburse its expenditures, and a reasonable interest or profit. 
A ‘horse railroad company,’ or, as it is more frequently and more 
appropriately called in the recent statutes, a ‘street railway cor- 
poration,’ has all these attributes; and is not the less a ‘railroad 
corporation,’ less public in its character, or more fit to have its 
franchise and property transferred to assignees under proceed- 
ings in insolvency, because (as its very names imply) it more 
generally uses horses, instead of steam power, to draw its cars; 
and lays its rails over land already devoted to the public use 
for a street or highway, and is, therefore, made by statute 
peculiarly subject in the location and use of its tracks to the 
regulations of the municipal authorities.” 

In the case of New England Engineering Co. v. Oakwood 
Street R. Co. 75 Fed. 162, 164-166, a decision of the United 
States Cireuit Court, Sixth Circuit, arising under the me- 
chanics lien law of the state of Ohio, consideration was given 


to the question whether the word “railroad” included street 
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railways. The learned judge, now Mr. Chief Justice Taft, held 
that it did, saying as follows: 

“The contention is that the term ‘railroad,’ as used in this 
section, refers to commercial or traffic railroads, as distinguished 
from ‘street railways.’ It is said that in the statutes of Ohio 
the usus loquendi requires that the term ‘railroad,’ when used 
without qualification, should be held to mean commercial or 
traffic railroads, and not those which are used for passenger 
purposes upon the streets of cities and villages. . . . We 
are to determine from the association in which the term occurs 
whether street railroads would naturally be included within it. 
I am very clear that the doctrine, ‘Noscitur a sociis,’ establishes 
thet the word ‘railroad,’ in this connection, includes ‘street rail- 
roads.” . . . It is very clear to me that the narrowest con- 
struction of the statute in question would not exclude street- 
railway companies from its operation.” 

As heretofore stated, the Bankruptcy Act excludes from its 
benefits municipal, insurance, and banking corporations, the 
last-named two of which are of a less public character than street 
car companies. In Minneapolis Street R. Co. v. Minneapolis 
(C. C.) 155 Fed. 989, 995, it was held that a street railway cor- 
poration was included within the term railways and brought 
within the statute regulating the formation of corporations. 
Judge Lochren, long the able and distinguished judge of the 
District Court for the District of Minnesota, said: 

“As I said before, a street railway is a corporation of that 
character. It is a quasi public corporation. Its duties are to 
render public service. Now, it is true that street railways, by 
that name, are not mentioned in title 1. Railways are mentioned 
as the very first kind of business that is named in the title. It 
also includes ‘any other public improvement,’ any association 
formed for the purpose of carrying on the work of public im- 
provement; but it seems to me that the title of ‘railways,’ with- 
out more, covers the case of street railways. In other words, 
that ‘railways’ is a generic title which covers all kinds of rail- 
ways. A railway is a way which is made for the movement of 
cars, or something of that character, upon tracks that are laid 
down either on the street or somewhere else. They are not pro- 
P.U.R.1928E. , 
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pelled as ordinary vehicles, such as wagons and carriages, are 
on the highways generally, but require for their operation that 
tracks be expressly formed to be moved upon, and a street rail- 
way is of that character. Therefore, it is distinctly a railway. 
Now, there is nothing in that statute which would indicate that 
street railways were not included in it. They are railways. 
They perform public functions. It is proper to invest them 
with the power to exercise the right and power of eminent do- 
main. There is no reason in the world why they should be 
omitted.” 

[6] Upon considering assignment of error No. 3 to the court’s 
conclusion that the Columbia Railway, Gas & Electric Company 
in its nature partook more of a suburban or interurban street 
railway than of the simple street railway in one town or city, we 
are inclined to concur with the court in that ruling, and we are 
also in accord with its views under assignment No. 1 as to the 
exclusion of the street car companies generally from the pro- 
visions of the Bankruptcy Law. 

[7] Concerning assignment No. 2, we think the court’s ruling 
to the effect that the street railway company, having discon- 
tinued service upon its car lines at the time of the inauguration 
of the bankruptcy proceedings, was not thereby entitled to be 
put into bankruptcy, is correct, and the assignment, therefore, 
is without merit. 

Regarding assignment No. 4, the views expressed by us in 
disposing of assignments 1 and 3 in effect answer this assign- 
ment, and show the same to be without merit. 

The decision of the learned judge of the District Court in 
this appeal, No. 2,737, will be found reported in 24 F. (2d) 828, 
to which reference is made as containing an able and compre- 
hensive discussion of the law applicable to the subject under 
consideration. 

[8] The appeal in No. 2738 is brought by the Columbia 
Railway, Gas & Electric Company and the Broad River Power 
Company from the order of the court vacating and annulling 
its order theretofore entered, staying the proceedings in the state 
court pending bankruptcy. The assignments of error, from 
our viewpoint, are without merit, since under our ruling approv- 
P.U.R.1928E. : 
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ing the court’s action in setting aside the order of adjudication, 
denying the bankruptey and dismissing the petition praying 
therefor, it follows that the right to stay proceedings in the state 
court no longer existed, and that the same became ineffective 
upon the dismissal of the bankruptcy proceeding. 

The action of the District Court will be affirmed in both 
appeals, at the expense of tue appellants therein. 

Affirmed. 


Note.—Public Utilities. 


I. In general, 249. 
II. What constitutes a utility: 
a. In general, 249. 
b. Contract carriers, 251. 
III. What constitutes public service, 252. 
IV. Corporate status, 253. 


I. In general, 


The Commission acquires jurisdiction of a privately owned and 
operated telephone exchange and has the right to grant or refuse the 
new exchange a certificate of convenience and necessity where it at- 
tempts to make physical connection with any other existing exchange. 
Re Waterloo Line (Ind.) No. 9195, March 30, 1928. 

It was held in Re Caplan (N. H.) J-200, June 2, 1927, that the 
owner of a bus line is responsible for violations of the rules and 
regulations governing the operation of motor vehicles as common 
carriers by those he places in control of operations, whether or not 
he had actual knowledge of such violations. 

In Klinkenstein v. Third Avenue R. Co. 246 N. Y. 327, 158 N. E. 
886, Nov. 22, 1927, the New York court of appeals decided that the 
provisions of the Public Service Commission Law and of the greater 
New York charter relating to franchises for common carriers were 
passed in the interest of the public but not for the direct safety and 
welfare of persons on the streets such as a street railway or its motor- 
men. 


II. What constitutes a utility. 


a. In general. 

A parcel delivery company incorporated to carry on the business 
of a private carrier under contract with parties voluntarily selected, 
which has reserved and exercised the right of selection and which 
does not hold itself out to serve the public generally, in the absence 
of evidence that contracts were made or attempted to be made to an 
P.U.R.1928E. 
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unlimited number, or that its operations were not in good faith, is 
a private carrier over which the Commission has no jurisdiction. 
Coronado Transfer v. United Parcel Service (Cal.) Decision No. 
19377, Case No. 2407, Feb. 17, 1928. 

To impress upon one the character of common carrier it must be 
shown that he holds himself out as such to the world; that he under- 
takes generally and for all persons indifferently to carry goods and 
deliver them for hire; and that his public profession of his employ- 
ment be such that if he refuses, without some just ground, to carry 
goods for any one, in the course of his employment and for a rea- 
sonable and customary price, he will be liable to an action. Ibid. 

A company rendering a store-door pick-up and store-door de- 
livery service for the transportation of freight between two cities, 
consolidating individual packages into one shipment moving by rail- 
road at tariff rates, is an express corporation within the meaning of 
§ 2 (k) of the California Public Utilities Act. Re Frost & Co. De- 
cision No. 19664, Case No. 2519, April 23, 1928. 

Whether a rail carrier perform service for an express corporation 
under contract or at the regular tariff rates is not material to the 
determination of the status of the latter under § 2 (k) of the Cali- 
fornia Public Utilities Act. Ibid. 

An individual transporting by truck films, lobby displays, etc., 
from film exchanges to theaters, under verbal contracts, with rates 
based on personal ancillary services as well as on the weight of pack- 
age and distance to be transported, the transportation being inci- 
dental to the personal service, such as selection of films, etc., is 
operating as a private carrier. Hare v. Gilboy (Cal.) Decision No. 
19613, Case No. 2443, April 13, 1928. 

In Lande vy. Napa Ranch, Decision No. 19065, Case No. 2195, Dee. 
1, 1927, the California Commission held that where the prior owner 
of a ranch had obtained a franchise, installed a water system supplied 
from the waters of the ranch, and water had been supplied to con- 
sumers for some twenty-seven years, new consumers being taken on 
only to the extent that old consumers discontinued service, and 
monthly charges were made for water, the present owner of such 
system was rendering a public utility service regardless of the fact 
that rates, rules and regulations had never been filed with the Com- 
mission, and in spite of the contention that the water supplied was 
surplus water, and that no obligation existed to improve the quality 
of the service. 

A railroad company which has withdrawn from public use in the 
transportation of persons or property a railroad line which it was au- 
thorized by the Interstate Commerce Commission to abandon, is not 
a public utility within the meaning of the main statute providing 
P.U.R.1928E. 
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for the sale of public utility property. Re York Harbor & Beach R. 
Co. R. R. 1384, Jan. 30, 1928. 

The New Hampshire Commission held that a manufacturing con- 
cern which furnishes electricity without charge to seven houses owned 
by it, solely for the convenience of its employees, and had not held 
itself out to serve the public generally was not a public utility. Re 
Spaulding & Frost Co. D-1114, Order No. 1924, July 7, 1927. 

A farmers’ exchange rendering telephone service in a territory 
to the practical exclusion of other companies having long distance 
toll connections which put them on a commercial basis was held to be 
a public utility subject to the appropriate laws therefor. Re Com- 
monwealth Teleph. Co. (Wis.) U-3597, April 17, 1928. 

A voluntary association procuring power service on contract and 
prescribing conditions and assessing charges for service connections 
becomes a public utility which must file its schedules with the Com- 
mission. Otto v. Wisconsin Pub. Service Corp. (Wis.) U-3406, Feb. 
12, 1927. 

A municipal water department is a public utility in so far as the 
supplying of water to consumers in another municipality is con- 
cerned. Re Shorewood Water Dept. (Wis.) U-3017, Feb. 28, 1927. 

An operator of a passenger sedan who furnishes service only on 
charter or hourly rates is not a “public utility” within the meaning 
of an act (March 4, 1913, 37 Stat. 974) authorizing the Commis- 
sion to regulate all “public utilities” including “common carriers” 
and a Commission order to such operator to carry insurance and to 
equip his car in a certain manner is unauthorized. Bell v. Harlan, 
No. 4514, 20 F. (2d) 271, May 26, 1927. 


b. Contract carriers, 


An individual operating motor trucks under alleged verbal con- 
tracts made for no specific period of time or for any specific volume 
or amount of tonnage, carrying no obligation on the part of the 
shipper to patronize the service, was held to be operating trucks as a 
common carrier. The California Commission accordingly ordered 
the operations in question to cease and copies of the said order were 
forwarded to the district attorneys of the counties in which such 
operation was conducted. Bakersfield & Los Angeles Fast Freight 
Co. v. Willhour, Decision No. 19508, Case No. 2394, March 21, 1928. 

In Board of County Comrs. of Weld County v. Capron (Colo.) 
Case No. 337, Decision No. 1540, Jan. 4, 1928, a complaint against 
alleged illegal motor carriage was dismissed with the consent of 
complainant where the counsel for the defendant stated that he was 
engaged exclusively in hauling merchandise for a chain store com- 
pany and under employment by them, and that he did not intend to 
and would not carry for any other persons or act as a common carrier. 
P.U.R.1928E. 
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A person who hauls merchandise and goods for others at uniform 
rates and who is understood by the public to hold himself out as 
engaged in such a business is engaged in common carriage. The 
fact that he may make verbal contracts with his customers and may 
refuse to handle goods not in his usual line is not conclusive. He 
may have no advertised place of business and may not solicit patron- 
age, yet if this is his sole occupation and he holds himself out as pre- 
pared to serve all who apply to him, he is engaged in common car- 
riage for which a certificate is required. Erb v. Public Service 
Commission, — Pa. Super. Ct. —, April 16, 1928. 

Commenting on the inability of a motor catrier to depart from the 
schedules and rates through the medium of a contract the Wisconsin 
Commission states: “An auto transportation company as defined 
in Chap. 194 of the statutes is required by that chapter to furnish 
safe and adequate service and facilities at just and reasonable rates 
as determined by the Commission. When the Commission has so 
determined and authorized the rates, the auto transportation com- 
pany cannot lawfully deviate therefrom as to transportation service 
furnished between points on the route covered by its certificate, and 
its duty in this respect cannot be avoided under the guise of alleged 
contracts nor by the use of vehicles not covered by permit.” Re 
Schauer’s Fast Freight, AT-10, Sept. 1, 1928. 

A motor transportation company carrying only pursuant to special 
contracts moving picture films from and to film exchanges and from 
theater to theater, and not advertising or soliciting business nor hold- 
ing itself out to transport for the public indiscriminately, but operat- 
ing over fixed routes through a definite territory, is a private carrier 
and is not a common carrier as defined by Public Acts 1923, No. 209, 
§ 3. Film Transport Co. v. Michigan Pub. Utilities Commission, 17 
F. (2d) 857, Feb. 24, 1927. 


III. What constitutes public service. 


The California Commission has decided that although the revenue 
obtained from storage is nominal, a feed and grain corporation also 
engaged in a public utility storage business must obtain permission 
to issue securities. Re Ontario Feed & Milling Co. Decision No. 
19643, Application No. 14479, April 20, 1928. 

Extortion, fraud, imposition, discrimination, and other abuses are 
grounds for the regulation of private business by the state but 
do not warrant price fixing. Ribnik v. McBride, No. 569, U. S. 
Adv. Ops. Oct. Term, 1927, p. 614, May 28, 1928. 

The operation of an employment bureau is not a business so charged 
with public interest as to give the state power to regulate its rates 


for service. Ibid. 
P.U.R.1928E. 
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IV. Corporate status. 


Under the Public Utilities Act of California (§ 26) a foreign cor- 
poration is not entitled to transact a public utility business within 
that state. Re Albers Bros. Milling Co., Decision No. 19874, Appli- 
cation No. 14706, June 11, 1928. 

Only at the instance of the state may advantage be taken of the 
fact that a public utility company has exceeded the limitation of its 
charter in the amount of property which it has accumulated. Re 
Norway Water Co. (Me.) U-902, Dec. 9, 1926. 

It is legal to permit one partner to pay more for the operation of 
his busses if both partners agree that such procedure is necessary 
where the entire profits of the line go into a general fund to be di- 
vided between the partners daily. Re Akers and Diehl (Mo.) Case 
No. 5412, Jan. 2, 1928. 





UNITED STATES DISTRICT COURT, D. MASSACHUSETTS, 


CAMBRIDGE ELECTRIC LIGHT COMPANY 


v. 
HENRY C. ATWILL et al. 
[No. 2931.] 

(25 F. (2d) 485.) 


Injunction — Legality of state act assumed. 

1. Governmental acts within the general power of the state are 
presumptively valid, and ought not to be interfered with by a Federal 
Court upon a mere balance of possible injuries, p. 255. 

Injunction — Prospective outcome of proceedings. 

2. To warrant interference with an order of a State Commission by 
a Federal Court, it must appear that there is a reasonable probability 
that the utility will prevail upon final hearing, p. 255. 

Appeal and review — Presumption in favor of Commission. 

3. An estimate prepared by company experts and officers on the 
value of its property should not be permitted to disturb a valuation 
fixed by State Commissions made after a hearing on the same cause 
unless the court is satisfied that the Commission’s estimate is based 
upon some fundamental error of fact or of law, p. 256. 

Return — Reasonableness — Factors to be considered. 

4. The reasonableness of a rate of return is primarily a question of 
fact depending upon particular circumstances and situations as well as 
the current rate of interest, p. 257. 

Injunction — Conflicting evidence. 
5. The presence of material questions too doubtful for judgment to 
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be passed upon them at injunction proceedings because of conflicting 
evidence was held to necessitate the denial of an injunction restraining 
a State Commission from enforcing a rate order in view of the fact 
that the alleged loss of revenues would be so small as to be uncollecti- 
ble, p. 258. 


Injunction — Possibility of loss. 
6. The possibility of loss of a relatively small amount is not of 
itself sufficient reason for a temporary injunction interfering with a 
state action in a state field, p. 258. 


[April 11, 1928.] 


AppiicaTion by an electric company in a Federal District 
Court for a temporary injunction restraining the enforcement of 
a rate order of the Massachusetts Public Utilities Department; 
injunction refused. Case referred to Special Master with direc- 
tions. 

Appearances: Robert G. Dodge, of Boston, for plaintiff; 
Arthur K. Reading, Attorney General, and Sherman L. Whipple 
and Lothrop Withington, both of Boston, for defendants. 

Before Bingham, Circuit Judge, Morton, and Morris, District 
Judges. 


Morton, District Judge. This is an application for an in- 
junction pendente lite, to restrain the Public Utilities Depart- 
ment of Massachusetts from enforcing an order requiring the 
plaintiff to make material reductions in its rate for domestic and 
commercial lighting. The record before us consists of the plead- 
ings and ex parte affidavits filed by both sides and exhibits therein 
referred to. The principles upon which such injunctions are 
granted or refused are well established. “It is well settled that 
the granting of a temporary injunction, pending final hearing, is 
within the sound discretion of the trial court.” Sanford, J. in 
Prendergast v. New York Teleph. Co. 262 U. S. 43, 50, 67 L. 
ed. 853, P.U.R.1923C, 719, 725, 43 Sup. Ct. Rep. 466. “The 
rates fixed by the Commission are presumed to be just and rea- 
sonable. The burden is upon the plaintiff to show that they are 
unjust, unreasonable, or confiscatory.” Bryan, J. in Cumber- 
land Teleph. & Teleg. Co. v. Louisiana Pub. Service Commission 
(D. ©.) 283 Fed. 215, 217, 219, P.U.R.1923A, 594, 597 (statu- 


tory court). See, too, Louisiana R. Commission v. Cumber- 
P.U.R.1928E. 
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land Teleph. & Teleg. Co. 212 U. S. 414, 421, 53 L. ed. 577, 
29 Sup. Ct. Rep. 357. “It is elementary that the jurisdic- 
tion now invoked is not to be exercised except ‘in a case rea- 
sonably free from doubt,’ and ‘when necessary to prevent great 
and irreparable injury.’ ” Massachusetts State Grange v. Benton 
(D. C.) 10 F. (2d) 515 (Massachusetts statutory court), quot- 
ing Cavanaugh v. Looney, 248 U. S. 453, 456, 63 L. ed. 354, 39 
Sup. Ct. Rep. 142. 

[1, 2] The decisions relied on by the plaintiff conform to these 
rules. In the Ohio Bell Telephone Case (D. C.) 3 F. (2d) 701, 
it was found by the court that the valuation of the Commission 
was “probably too low ;” and in the Monroe Gaslight & Fuel Com- 
pany Case (D. C.) 292 Fed. 139, P.U.R.1923E, 661, 668, it 
was said: “These decisions require that a preliminary injunc- 
tion should issue, if there is reasonable probability [italics ours] 
that the utility will prevail upon a final hearing,” ete. Cases in 
which there has been a full hearing before a master stand, of 
course, upon a very different footing from the present application. 
The considerations mentioned by Judge Colt in Carpenter v. 
Knollwood Cemetery (C. C.) 188 Fed. 856, as governing the issue 
of injunctions pendente lite, refer to cases between private indi- 
viduals. Where the acts of a state are drawn into question, some- 
what different principles apply, as the foregoing quotations show. 
Governmental acts within the general power of the state are pre- 
sumptively valid, and ought not to be interfered with by a Fed- 
eral Court upon a mere balance of possible injuries. To warrant 
interference, it must appear that there is a reasonable probabil- 
ity that the utility will prevail upon final hearing. 

The question is whether the plaintiff makes out a case within 
these requirements. The order which is attacked reduced its rate 
on domestic and commercial lighting from 8 cents to 5} cents 
per kilowatt hour. There is no contention that the new rate will 
not produce income enough to pay all operating expenses ; but the 
plaintiff does contend that it will not furnish an adequate return 
on the invested capital. In support of this contention it has filed 
the affidavit of Edward J. Cheney, apparently a competent ex- 
pert on such matters, valuing its property for rate-making pur- 


poses at about $8,000,000, and stating that the new rate will not 
P.U.R.1928E. 
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yield a return of over 4.83 per cent on this amount. There are 
other affidavits to the same effect, and to the point that such a 
rate of return will be inadequate and confiscatory; the company 
contending that the rate to be adequate must return at least 8 
per cent on the value of the invested property. Mr. Cheney and 
some of the other affiants testified before the Department in the 
rate proceeding. 

The facts relied upon by the state authorities are found in 
the decision of the Public Utilities Department, in P.U.R.1928C, 
24, 26, in the returns made from time to time by the plaintiff 
company, in certain exhibits introduced by the plaintiff company 
in the rate proceedings before the Department, and in certain 
affidavits. The Department in its decision finds “that the fair 
value (of the) property for rate-making purposes, . . . based 
upon the principles enunciated by the Supreme Court of the 
United States in McCardle v. Indianapolis Water Co. 272 U. S. 
400, 71 L. ed. 154, P.U.R.1927A, 15, 47 Sup. Ct. Rep. 144, 
and in other recent decisions of that Court, does not exceed $5,- 
500,000, and that the fair value of that portion of its property 
devoted to its domestic and commercial business, based upon 
these same principles, does not exceed $2,500,000,” that under the 
new rate the company’s earnings, allowing nothing for increase 
of business caused by the reduction in price, will be more than 
sufficient to pay 6 per cent on the valuation stated, and that such 
a return is “very attractive” in Massachusetts for securities of 
this sort. The Department was also of the opinion that the 
company had, for the purpose of defending its high rate, allocated 
to its domestic and commercial lighting an undue proportion of 
its capital invested, and that, making proper adjustments for 
this, the new rate gave a return of much more than 6 per 
cent on the capital used in that part of the business. The deci- 
sion of the Department appears on its face to have dealt with the 
questions presented fairly and intelligently. 

[3] The parties are thus in disagreement as to the value of 
the property, the legal rate of return, and the amount of net re- 
turn which the new rate will produce. Upon the first point we 
are asked to accept for present purposes the valuation of the com- 


pany’s expert and officers, against that of the Department made 
P.U.R.1928E. 
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aiter hearing the same expert and presumably the same officers. 
Under the principles above stated, this ought not to be done 
unless we are satisfied that the Department valuation, which 
carries a presumption of correctness, is based upon some funda- 
mental error of fact or of law. The plaintiff contends that the 
Department has proceeded upon the Massachusetts theory of val- 
uation in disregard of the principles established by the United 
States Supreme Court. In the case of Worcester Electric Light 
Co. v. Attwill, the Court evidently so viewed the findings of the 
Department, and the injunction was granted. 23 F. (2d) 891, 
P.U.R.1927E, 796. In the present case, which was decided by 
the Department after the Worcester Case had been decided by the 
Court, the Department explicitly states that its valuation has been 
arrived at under the rules of the United States Supreme Court. 
There is nothing in the record which warrants us in ignoring or 
disregarding this statement. The value found is a fact, in de- 
termining which the Department declined to accept the evidence 
of value now submitted to us by the plaintiff. We are not dealing 
with the case on full proofs, but only in a preliminary way and 
on the evidence as it stands. No sufficient reason is shown for re- 
jecting the decision of the Department, which, as above stated, 
is presumptively correct, in favor of affidavits submitted by the 
plaintiff, largely from the same witnesses whose testimony in 
extenso was regarded as unconvincing by the Commissioners. 
[4] As to the rate of return: On this point also the Depart- 
ment had before it, as we understand, substantially the same evi- 
dence as is before us, viz., that the rate of return should be 8 per 
cent. This evidence was rejected, and the Department adopted, 
as stated in its decision, a rate of 6 per cent. This also is pri- 
marily a question of fact depending upon a number of factors. 
What would be a fair return for a company in one locality at a 
certain period might be inadequate or excessive for other com- 
panies differently situated. The rate of interest has also to be 
taken into consideration. Bluefield Water Works & Improv. 
Co. v. Public Service Commission, 262 U. S. 679, 693, 67 L. ed. 
1176, P.U.R.1923D, 11, 43 Sup. Ct. Rep. 675. On the plaintiff’s 
own figures, it will get a return under the new rate of about 5 


per cent on its valuation. On the figures of the Department its 
P.U.R.1928E, 17 
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return will be about 7 per cent. We are not at present satisfied 
that a return of less than 8 per cent would ipso facto be con- 
fiseatory, or that the return which the plaintiff will actually ob- 
tain under the new rate will be of that character. These points 
should await final hearing and possibly the results of actual ex- 
perience. 

[5, 6] The parties are in further disagreement, as above no- 
ticed, as to the correct allocation of capital invested between the 
different kinds of service furnished by the plaintiff, as to allow- 
able expenses of operation, and perhaps on other matters. It 
may be that parts of the schedule should be revised upward, or 
possibly that the company should be somewhat differently capi- 
talized. These are material questions, much too doubtful for 
any judgment to be passed upon them at this time. If it shall 
eventually be established that the new rates are so inadequate as 
to be confiseatory, the company will have lost such part of the dif- 
ference, relatively small, as proves to be uncollectible, unless an 
injunction be presently granted. But this difference is not vital; 
and the possibility of the loss of it is, as the authorities above 
referred to show, not of itself sufficient reason for a temporary 
injunction interfering with state action in a state field. 

It follows that the restraining order must be vacated and an 
injunction pendente lite refused. The case must be referred to a 
Special Master, with instructions to expedite the hearings. 


Note.—Injunction. 
I. In general, 258. 
II. What may be enjoined, 259. 


I. In general, 


The Commission has no jurisdiction to grant an application for 
authority to increase fares on a railway incorporated under the Steam 
Railroad Act if there is in existence an injunction permanently en- 
joining the attorney general and the members of the Commission 
from enforcing the provisions of Chap. 92 of the Session Laws of 
Nebraska for the year 1907, and §§ 6067-6071, inclusive, of the 
Revised Statutes for the year 1913, and from instituting or prosecut- 
ing any suit or action against the railway for failure to continue in 
force any of the fares in effect. Re Omaha & Lincoln R. & Light 
Co. Application No. 6001, Oct. 6, 1925. 

A temporary injunction restraining a city from interfering with 
P.U.R.1928E. 
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motor bus operation under a city ordinance was held to be too broad 
when a certificate of convenience and necessity had not been granted, 
and should be limited to restraining the mayor from signing a resolu- 
tion rescinding the ordinance, and the city from doing any act it 
would be prevented from doing by reason of the privilege granted 
by the ordinance. Colonial Motor Coach Corp. v. Oswego, 126 Mise. 
829, 215 N. Y. Supp. 159, April 2, 1926. 

An injunction against the illegal operation of motor busses in 
competition with a street railway company in violatien of a city or- 
dinance should not be denied on the ground that the street railway 
company operated for some months prior to the enactment of the or- 
der in violation of the then existing ordinance. People’s Transit 
Co. v. Henshaw, No. 7529 (C. C. A.) 20 F. (2d) 87, April 18, 1927. 


II. What may be enjoined. 


A city having legally terminated the franchise of an electric com- 
pany may be granted an injunction to restrain the further distribu- 
tion of electrical energy in the city and to require the removal of 
the distribution system from the city. Acme Fertilizer Co. v. State, 
34 Ind. App. 346, 72 N. E. 1031, 107 Am. St. Rep. 190, 247; Note 
to Butler v. Frontier Teleph. Co. 186 N. Y. 486, 79 N. E. 716, 116 
Am. St. Rep. 563, 585; Bangor v. Bay City Traction & Electric 
Co. 147 Mich. 165, 110 N. W. 490, 118 Am. St. Rep. 546. Sac City 
v. Iowa Light, Heat & P. Co. No. 38467, — Iowa —, 214 N. W. 571, 
July 1, 1927. 

Injunction will not lie to restrain the Commission from inter- 
fering with alleged legal motor bus operation until there is a business 
actually in operation. Washington Motor Coach Co. v. West (Md. 
Cir. Ct.) Sept. 2, 1926. 

Consumers have the remedy of injunction against a water utility 
which seeks to charge unreasonable rates. Mamaroneck v. New York 
Interurban Water Co. 126 Misc. 382, 212 N. Y. Supp. 639, Aug. 6, 
1925. 

An automobile operator for hire, in protesting against the legality 
of a Commission order requiring him to furnish indemnity security 
for his patrons, as well as certain equipment, may properly bring suit 
for injunction in equity, when he is denied a license by reason of 
such order, since he is without remedy in the law courts. Bell v. 
Harlan, No. 4514 (C. C. A.) 20 F. (2d) 271, May 26, 1927. 

Dealers in gasoline are in position to invoke relief from a court of 
equity when a statute alleged to be invalid, makes sales of gasoline 
without a permit from a designated state officer unlawful and pun- 
ishable as a misdemeanor, so that a continuation of such business 
would result in oppressive prosecution, even though fo price has yet 
been’ fixed at which they must sell gasoline. Standard Oil Co. v. 
Hall, Nos. 304-306, 308, 24 F. (2d) 455, Aug. 20, 1927. 
P.U.R.1928E. - 
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MISSOURI PUBLIC SERVICE COMMISSION, 


ROGERS IRON WORKS COMPANY, INCORPORATED 
v. 
JOPLIN WATER WORKS COMPANY. 
[Case No. 5,557.] 


Service — Duty to serve — Supplying competing utility. 

1. An iron foundry, supplying itself and other consumers nearby 
with water from its own well, is not part of the “public” as far as con- 
cerns its right to insist upon connection with a utility’s main for al- 
leged fire protection where the supply may be used as “stand-by” serv- 
ice by the foundry to fulfill its contract with its own consumers, in view 
of its status as a competitor to the utility, p. 263. 


Service — Duty to serve competitor — Fire protection. 
2. An iron foundry supplying itself and other consumers nearby 
with water from its own well is entitled to a meter connection from a 
utility’s main only for the purpose of fire fighting since it has only the 
right of one public service corporation against another, p. 263. 


[July 31, 1928.] 


Comp.arnt of iron foundry against a water works for refusal 
to extend service; complaint dismissed. 


Porter, Commissioner: This case is before the Commission 
upon complaint filed by the Rogers Iron Works, Inc., hereinafter 
called the complainant, against the Joplin Water Works Com- 
pany, of Joplin, Missouri, hereinafter called the defendant. A 
public hearing was held at Joplin, Missouri, on the 10th and 
11th days of January, 1928. At this hearing the complainant 
was represented by Mr. A. W. Thurman of Joplin, Missouri, 
and the defendant by Mr. C. H. Dickey of New York, New 
York, and by Grayston & Grayston of Joplin, Missouri. 

This action was originally filed by the United Iron Works, 
Inc: It was agreed at the hearing that since the filing of the 
proceedings before the Commission, the United Iron Works, 
Inc., had sold the real estate, buildings, shops, property, and 
business to the Rogers Iron Works, Inc., and that the Rogers 
Iron Works, Inc., would be substituted as complainant. The 
facts as set out in the complaint and in the answer are undis- 


puted and a brief statement will give the issue in this case. 
P.U.R.1928E. 
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Prior to 1900, Mr. John W. Freeman established the company 
which was known as the Freeman Foundry Company. The 
business of the company was the manufacturing of pumps, 
hoists, and general mining machinery. The plant occupies a 
block in Joplin, Missouri, bounded by Joplin street, West 14th 
street and Wall street. The plant is a brick structure with no 
second floor except on the southeast corner where the complain- 
ant has its offices. The roof is supported by wood joists which 
are supported by iron pillars and wood all the way through. 
There are two large cupolas where they pour out the molten 
metal which runs into forms for castings. There is always in- 
tense heat at these cupolas. The company has three fire hy- 
drants. On the premises there is a well about 1,000 feet deep, 
drilled by Mr. Freeman and equipped with a Pomona deep well 
pump. Water is pumped from this well to a standpipe which 
holds about seventy-six thousand gallons of water. Water is 
used for sprinkling the floors, putting out fires around the 
cupolas, and other general purposes. Except when the pump is 
out of order, the supply of water is usually adequate. 

The evidence shows that many years vack there was installed 
a connection with the mains of the defendant which lead through 
a 2-inch meter to the water works system of the complainant. 
In September, 1927, the defendant disconnected the 2-inch meter 
and installed in its stead a 3-inch meter, which the complainant 
asserts is always inadequate and does not give sufficient service, 
either for the protection of the plant or of the property, or of 
the safety of its employees. The complainant employs about 
one hundred men and sometimes two hundred. There have 
been fires in the building and water was used to extinguish them. 

Mr. Freeman sold the plant and its business about 1906 to 
the United Iron Works, Ine., a Missouri corporation, which 
later transferred same to the United Iron Works, Inc., a cor- 
poration organized under the laws of the state of Delaware. As 
stated above, this property was subsequently transferred to the 
Rogers Iron Works Company, Inc. Mr. Freeman continued 
as a large stockholder in the United Iron Works, Inc., for many 
years, but at present has no interest in the complainant. At the 


time that he hold the plant, he was not only furnishing water to 
P.U.R.1928E. : 
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the foundry itself, from the deep well aforementioned, but also 
to fourteen or fifteen buildings owned by him and to the round- 
house and yards of the St. Louis-San Francisco Railway Com- 
pany, which is located nearby. Said dwellings, roundhouse, and 
yards are still served through mains located over or along the 
streets of Joplin. The water is measured by meters installed on 
the ground of the complainant and is paid for by meter measure- 
ment. The water to the dwellings is furnished as part of the 
service rendered for the rental paid and there are now twelve 
houses so served. Some of the houses have been sold by Mr. 
Freeman and have been disconnected from his mains. Said 
houses are now served from the mains of the defendant, said 
mains being in the streets in front of all of the dwellings. The 
defendant also has mains in the streets near the Frisco round- 
house. There was no evidence as to the amount of water used 
by the dwellings but the evidence shows that the complainant 
used about 30,000 gallons per day and delivered to the Frisco 
about 80,000 gallons. 

Officers of the defendant testified that in seeking for new 
business they looked into the arrangements between the com- 
plainant and the St. Louis-San Francisco Railway Company, 
which is the second largest user of water in the city of Joplin, 
and found that the contract would expire in 1927. They opened 
negotiations with the Frisco and at one time were informed that 
the Frisco would, at the termination of the contract, take water 
from the defendant. They were later instructed, however, that 
the complainant had reduced the rates below those in force by 
the defendant and that the Frisco would continue to take water 
from the complainant. 

The testimony shows that the complainant’s supply of water 
was adequate except when the pump broke down and that at 
these times the complainant would turn water from the mains 
of the defendant into its standpipe in order to deliver the water 
that it had contracted for to the Frisco. Exhibits were filed to 
show that with the exception of a few months, the complainant 
paid only a minimum charge for a 2-inch meter. The testimony 
also showed that the complainant was never in arrears for the 


payment of its water bills. 
P.U.R.1928E. 
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The complainant contends that under the Public Service Com- 
mission Law and the rules of the company it is entitled to a 
2-inch connection for the purpose of protecting its plant against 
fire hazards and for other purposes. The complainant further 
contends that due to congested streets and the lack of entrance, 
the fire department is unable to render prompt service and that 
it is necessary to put out the fire that blazes up around the 
cupolas with its own water supply. Defendant placed on the 
witness stand the chief of the Joplin fire department, who stated 
that from the time of turning in a call the fire engine from one 
station would reach the plant site in two minutes and from 
another station in about one minute. The defendant stated that 
they were willing to install a fire service which would be con- 
nected solely to fire fighting equipment. The defendant further 
stated that it would not furnish water to the complainant for 
the purpose of protecting defendant in its sale of water to the 
Frisco and the dwelling houses when it was plain that such 
sales were in the defendant company’s franchise territory and 
in direct competition with the defendant company. 

Conclusions. 

[1, 2] The issue in this case is plain. Should the defend- 
ant company be forced to furnish water to complainant when 
the complainant in turn sells said water to parties not situated 
on the grounds of complainant nor connected in any way with 
complainant’s business? In other words, may complainant 
claim the right as a member of the consuming public to demand 
a connection with the mains of the defendant and thereby use 
said defendant’s plant as a stand-by plant to protect it in the 
sale of water to consumers lying within the franchise territory 
of the defendant? The Commission is of the opinion that the 
contrary is established. 

“One water company, or one telephone company, or one tele- 
graph company, or one street railway company, or one railroad 
company while bound appropriately to serve the general public, 
cannot, unless under express statutory enactment, and by due 
process of law thereunder, be compelled to give its property to 
the uses and benefits of a rival except by some form of con- 


demnation. The rival is not, ordinarily, to be included in the 
P.U.R.1928E. 
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term ‘general public.’” Evansville & H. Traction v. Henderson 
Bridge Co. 134 Fed. 973. 

The Commission will not pass upon the facts as to whether 
the complainant in this case is a public utility within the defini- 
tion of the Public Service Commission Law. However, the 
assumption of a public function, and in supplying water to 
outside consumers, the complainant herein became a competitor 
of the defendant, and has only the rights of such competitor in 
making its demands. People ex rel. New York Edison Co. v. 
Public Service Commission, 191 App. Div. 237, P.U.R. 19200, 
526, 181 N. Y. Supp. 259; id. 230 N. Y. 574, 130 N. E. 899. 
The defendant has offered upon proper application, to install 
a connection for the purposes of fire-fighting only. This is all 
that the complainant herein is in equity and fair-dealing entitled 
to. The complainant has not the right of the public to demand 
service upon payment of the legal rates, but it has only the 
rights that one public service corporation has as against another, 
and these do not include the right to demand service of a com- 
peting company for the purpose of enabling the petitioner to 
undersell that competing company and to take away its cus- 
tomers. Peoplé ex rel. New York Edison Co. v. Public Service 
Commission, supra. 

In view of the above, the complaint herein will be dismissed. 


Brown, Chairman, Calfee and Hutchison, Commissioners, 
concur; Ing, Commissioner, absent. 





NEW JERSEY BOARD OF PUBLIC UTILITY COMMISSIONERS. 


RE PUBLIC SERVICE COORDINATED TRANSPORT. 


Service — Commission jurisdiction — Street railway terminals. 

1. The law does not authorize the Board to order the installation 
of additional equipment or facilities by utilities such as the main- 
tenance of a waiting room at a terminal unless the business and reve- 
nues incident thereto justify the expenditure for such purpose, p. 265. 

Commissions — Jurisdiction to abate nuisance — Sidewalk conges- 
tion. 

2. A Commission has no jurisdiction to eliminate undue congestion 

P.U.R.1928E. 
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on the sidewalk in front of business houses caused by the congregating 
of prospective patrons waiting at the terminal of a street railway be- 
cause of the failure of the utility to provide a waiting room, p. 265. 


[July 30, 1928.] 


CompLarInT against the failure of a street railway company 
to provide a waiting room at a terminal; dismissed for lack of 
jurisdiction. 


Appearances: Francis Purcell for Purcell Brothers, com- 
plainants ; C. S. Straw for the Public Service Coordinated Trans- 
port. 


By the Board: This matter comes on by reason of a com- 
plaint made by Katherine Lane Holloway and by Purcell Broth- 
ers, located on the east side of Warren street near State street, 
Trenton, New Jersey, to the effect that passengers waiting for 
ears of the Public Service Coordinated Transport having a 
terminal on Warren street at State street, congregate in the door- 
way of complainant’s store, particularly during inclement weath- 
er, to such an extent as to seriously interfere with their business, 
and no suitable shelter is afforded in inclement weather. 

It appears from the evidence that for a number of years previ- 
ous to November, 1927, the Public Service Railway Company, 
now Public Service Coordinated Transport, maintained a wait- 
ing room in the same building now occupied by the complainants 
for the accommodation of the patrons of the Riverside and Fast 
Lines terminating on Warren street immediately south of State 
street, in the city of Trenton. The company did not own the 
building but rented the first floor for waiting room purposes and 
sublet a portion thereof to a subtenant, who utilized the same for 
a confectionery and news stand. Owing to the falling off in 
traffic on the Riverside and Fast Lines, proportionately fewer 
persons utilized the waiting room. The subtenant finally gave 
up business and vacated the premises. 

[1-2] The Board would have jurisdiction upon complaint of 
patrons to require suitable waiting room facilities to be provided 
if evidence to that effect indicated that it was necessary under 
the provisions of the statute requiring public utility companies 


to furnish safe, adequate, and proper service. Mr. Purcell 
P.U.R.1928E. 
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stated that his interest in providing a waiting room was so that 
the sidewalk congestion may be eliminated in front of Purcell 
Brothers store. Mrs. Holloway did not attend in time for the 
hearing, but by letter advises the Board of the inconvenience of 
waiting for trolleys in inclement weather. The proofs before 
the Board show that the traffic has fallen off considerably in the 
past few years and the circumstances do not justify the main- 
tenance of the waiting room from the standpoint of the service 
rendered by the utility. The law does not authorize the Board 
to order the installation of additional equipment or facilities un- 
less the business and revenues incident thereto justify the ex- 
penditure for such purpose. The question of eliminating undue 
congestion on the sidewalk in front of the complainant’s prem- 
ises is not one within the Board’s jurisdiction but is rather a 
police regulation. 

The Board finds and determines, therefore, that traffic condi- 
tions at the terminal of the Riverside and Fast Lines of the Pub- 
lie Service Coordinated Transport on Warren street, in the city 
of Trenton, do not justify the expense involved in the establish- 
ment and maintenance of a waiting room. The complaint, there- 
fore, is dismissed. 





MISSOURI PUBLIC SERVICE COMMISSION, 


THOMAS C. BOYD 


Vv. 
UNION ELECTRIC LIGHT & POWER COMPANY. 
[Case No. 5,710.] 


Service — Discontinuance — Wiring irregularity not in bad faith. 
An irregularity in domestic wiring previously used for a home 
generating plant and connected to utility service upon approval of the 
latter’s inspector was held to be too obvious to have been installed in 
bad faith in view of the usual arrangement of such wiring in connection 
with the replaced system, and service discontinued upon its discovery 
was ordered to be resumed after correction of the irregularity and ap- 
proximate compensation for the energy unknowingly diverted. 


[July 28, 1928.] 
P.U.R.1928E. 
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Comp.aint by an electric consumer against a utility for fail- 
ure to render service; service ordered to be resumed upon cer- 
tain conditions. 


By the Commission: This case is before the Commission up- 
on the complaint of Thomas C. Boyd, who resides at 3219 Wood- 
son Road, Overland, St. Louis county, Missouri, and hereinaft- 
er referred to as the complainant. The complaint was filed with 
the Commission on February 9, 1928, after which a hearing 
was held in St. Louis and the matter was submitted on the rec- 
ord. 

The defendant is the Union Electric Light & Power Company 
of St. Louis, Missouri, with one of its branch offices located in 
Webster Groves in St. Louis county, and furnishes electric light 
and power service throughout the city of St. Louis and St. Louis 
county, Missouri. 

The complainant states that he is the owner of and with his 
family resides at the aforesaid address of No. 3219 Woodson 
road and acquired that property on or about the 8th day of 
March, 1924, and took possession of the same on the 15th day of 
the same month. 

The complainant states that at the time of moving into the 
property there was no electric meter installed in the residence, 
the electric service theretofore having been furnished by a Deleo 
system. He states that he made application to the defendant 
company for electric service from its system and that about 
three weeks later the defendant installed a meter and began de- 
livering electric service. The Delco system which was used for 
the furnishing of service to this property prior to the complain- 
ant’s occupancy was moved away by the party who had previ- 
ously resided there. The complainant also states that the elec- 
tric wires which were in the residence at the time he purchased 
it were used and are now used for the furnishing of electric 
service, the meter being connected to the house wiring that was 
formerly used in connection with the Delco system. 

The complainant further states that on or about the 1st of 
April, 1927, an inspector of the defendant company called at the 


residence of the complainant and after making inspection of 
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the premises informed complainant that there was an irregular- 
ity in the wiring of said premises. The defendant company 
states that the inspection was made on the 14th of April. Fol- 
lowing that inspection service was discontinued to the premises 
on the 18th day of the same month. 

The defendant states in its answer to the complaint that upon 
receipt of information of an irregular connection of complain- 
ant to its lines and after due and lawful notice to complainant, 
service was disconnected in order to avoid the granting of a privi- 
lege or facility to complainant contrary to those extended to all 
persons and corporations under like circumstances, and that the 
complainant has not any time offered to comply with uniform 
and regular regulations applicable to all persons and corporations 
under like circumstances, all of which said regulations have been 
made known to the complainant. 

It appears from the evidence that the premises which the com- 
plainant now owns and occupies as a residence was wired by a 
former resident for use in connection with a local Delco generat- 
ing plant, and for that reason no meter was installed for the 
measuring of,current consumed. Upon the transfer of the prop- 
erty the former occupant removed the Delco generating system 
but left the house wiring unchanged. The complainant then 
made application to the defendant company for electric service 
and by defendant’s Exhibit No. 3 it is shown that an electric in- 
spection was made of the premises on April 5, 1924. 

The complainant took possession of the property, as stated 
above, March 15, 1924, and claims that after making application 
for electric service, about three weeks later a meter was installed 
and service rendered from then on until the 18th day of April, 
1927. On the 14th of April, 1927, an inspector of the defendant 
company called at the premises of the complainant and after 
making an inspection of the wiring, reported irregularities in 
the house wiring. 

The complainant claims to have known nothing about the ir- 
regularity, claiming that he did not know enough about the art 
of electricity to know whether or not there was an irregularity. 

The evidence shows the irregularity to be an arrangement by 


which a part of the electricity used on the premises did not pass 
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through the electric meter. The service wires from the defend- 
ant lines came to an entrance switch installed in complainant’s 
kitchen; between the entrance switch and the meter were in- 
stalled the usual connecting wires. There were also connected to 
the entrance switch at the same points the connecting wires; to 
the meter were connected two wires which lead through the kitch- 
en wall of the residence to the outside and to the complainant’s 
garage. Over these wires electric lighting service was being 
furnished to the garage. There were also connected to the con- 
necting wires between the entrance switch and the meter two 
wires which lead to the complainant’s basement, serving four 
basement lights, and then up to a floor plug in the complainant’s 
front room. The defendant’s inspector claims that at the time 
of the inspection of the premises the amount of current being 
taken at that time indicated that service was being supplied to a 
load such as would be required to operate a heater from the 
floor plug in the front room. 

The complainant does not attempt to deny the conditions of 
the wiring as shown by defendant’s Exhibit No. 2, filed at the 
hearing of this case, but denies any knowledge of an irregularity 
in the wiring, stating that he had made no change in the wiring 
of the premises since the meter was installed. The electric heat- 
er which was connected to receive currrent without passing 
throught the meter was obtained from the complainant’s wife’s 
sister and had been in his possession about five weeks prior to 
the inspection by the defendant company. Since the disconnec- 
tion of the defendant’s electric lines, the complainant has de- 
pended upon kerosene lamps and gas for illuminating purposes 
in his residence. 

The question before the Commission for determination is 
whether or not the complainant has been guilty of an act that 
would justify the defendant company to refuse to furnish elec- 
tric service to the complainant’s premises. 

It is evident that there has been irregularity in the wiring but 
the complainant claims to have had no knowledge of the irregu- 
larity, and it appears that if there had been an attempt on the 
part of the complainant to secure current without this proper 


registration on the meter that a much less conspicuous arrange- 
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ment would have been made for that purpose. From the ex- 
hibits shown in this case it is difficult to understand how anyone 
versed sufficiently in the methods of installing electric wires to 
divert current from passing through the meter could have ex- 
pected the defendant’s meter reader and inspector to pass up the 
connections as they were made in this instance. It is difficult 
for the Commission to determine how this arrangement came 
about. 

Such an arrangement of wires is easily understood when used 
in connection with a Delco system but it is difficult to understand 
how the electric inspector passed up such a connection unless he 
assumed that the three circuits leading from the entrance switch 
would be joined to the load side of the meter by proper connect- 
ing wires and the line side of the meter connected to the entrance 
switch as would be required for proper connection. His in- 
spection appears to have been prior to the installation of the 
meter and it is possible that the point of junction of the meter 
was not indicated at the time of the inspection. If such condi- 
tions were true, it was the duty of the man who installed the 
meter to have.recognized the condition of the wiring, if it were 
as shown by the exhibits filed in this case. 

If the complainant had such knowledge, as we have discussed 
before, to install the wires as shown in this complaint, he 
should have expected the first meter reader to notice such irregu- 
larities. Our conclusions are that there has been no fraud and 
that the irregularity has come about from inadvertence, and 
that the service should be restored immediately after proper 
changes in the complainant’s wiring by the defendant company. 

The evidence shows that the defendant company has offered 
to restore the service upon the payment of 10 dollars by the com- 
plainant, the original bill in this case for service which the de- 
fendant company claims to have furnished without the passage 
through the meter to have amounted to $161.99, an estimated 
amount. 

If the irregularities in the wiring have continued since the 
defendant’s meter was first installed, it is evident that the com- 
plainant obtained service for which he has not paid, and we do 


not believe that the paying of ten dollars ($10) is an unreason- 
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able charge for that service. This charge should be spread over a 
period of time and paid in amounts similar to the amounts that 
might have been paid had the current passed through the meter, 
and for that reason the Commission is of the opinion that it 
should be added to the complainant’s bill in the amount of $1 per 
month for ten months. The complainant will be required to re- 
move all irregularities in the wiring of his premises before the 
defendant shall be required to make the necessary installations 
for the restoration of service. 


Brown, Chairman, Ing, Calfee and Porter, Commissioners, 
concur; Hutchison, Commissioner, absent. 





INDIANA PUBLIC SERVICE COMMISSION. 


RE ARGOS TELEPHONE COMPANY. 
[No. 9377.] 


Service — Telephones — Excessive use of line. 

1. A complaint by telephone patrons that a utility permitted cer- 
tain subscribers to hold country lines longer than five minutes was held 
not to indicate insufficient service where the alleged inconvenience arose 
through the fault of the patrons themselves, p. 273. 

Service — Telephones — Record of unanswered calls. 

2. A complaint by telephone subscribers that the utility operators 
did not keep a record of unanswered calls was held not to reflect an 
insufficiency of service because of the manifest impossibility of the pro- 
posed suggestion, p. 273. 

Service — Telephones — Diligent operation. 

3. A complaint by telephone subscribers that operators were not 
diligent in attempting to procure answers on calls was held to be more 
or less unreasonble where it was shown that two operators handled 
approximately three thousand calls a day, and where the service in the 
main was shown to be constantly improving, p. 273. 

Return — Percentage allowed — Telephones. 

4. An increase of rates calculated to yield a return of approxi- 
mately 7 per cent on the fair value of telephone properties was allowed, 
p. 274. 


[July 13, 1928.] 


AppiicaTion of telephone company for increased rates for 


service; rates adjusted. 
P.U.R.1928E. 
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Appearances: Franklin: W. Morgan, Roscoe D. Pontius, for 
petitioner; J. O. Harrold, Mr. White, Mr. Hessong, Dr. James 
Grummer, Mr. Vorhis, for objectors. 


Harmon, Commissioner: On the 19th day of May, 1928, 
the petitioner filed its petition herein, in words and figures fol- 
lowing, to-wit: 

“The petition of the above named Argos Telephone Company 
respectfully represents and shows: 

(1) That it is a corporation, organized and doing business 
under the laws of the state of Indiana. 

(2) That its principal place of business is in Argos, Indiana, 
and that it is a public utility engaged in the management and 
operation of a telephone plant in said town of Argos, Indiana, 
and surrounding rural territory mostly in Marshall county, In- 
diana, and that as such public utility it is subject to the provi- 
sions of the laws of the state of Indiana. 

(3) That under the provisions of the laws of Indiana it is 
unlawful for any public utility doing business within the state 
of Indiana to demand, receive, or collect a greater compensation 
for any service than the charge fixed for it. 

(4) That on the 1st day of May, 1928, it had in effect the 
following schedule of rental rates, installation, and service con- 
nection charges: 


Town, 
Gross. Net 

NRE DUPE CIEE 5.00 0cc0nesesonstenseessdeveseneda $1.65 $1.50 
PE SHE PID hos cb reas escccassceseceanesessesces 1.40 1.25 
Single party residence ........ Ce ceccccccccccccecceceeee 1.50 1.35 
WORSE FS TD cc cccsccccevcassccsscentovnscncoues 1.30 1.15 

Rural 
I OD irks CSE c0d 4s Hei Keds e CaN SESE ES $1.65 $1.50 
Party Time residemes, grounded 2.2.00. .cccccccccccvcees 1.35 1.20 
OP Gy See TURKU, THMURIING ¢ 6 v.05 0:0 00s 0csece os0«cee000 1.50 1.35 
ONES Fee PND. Bidet ccenccstones er eT eT Tere Te 1.50 1.35 
Extension telephone ...........e00. becbstvecetiosevase 50 50 
ME: HON ~ tied Se sinsink evi cdssdwdiesevesecsend oecess 25 25 

Service Connection Charges. 

Installing telephone, extension telephone or extension bell .......... $3.50 
Moving telephone from one building to another ...............+00- 3.50 
Moving telephone within same building ..............-eeecccccecs 3.09 
Co ee Cr CE ois sc escecenesensercedseneeeuenes e+» 3.00 
Zaning over & telephone alfendy fm ono. ccccccsccccccicsscccccccses 50 


(5) That it asks this Commission for authority to readjust 
P.U.R.1928E. 
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its schedules of rates for the reason that its present rates are 
insufficient to meet the increased expenses, provide a necessary 
depreciation fund and pay a reasonable return on the capital 
invested. Taxes have increased from approximately nine hun- 
dred dollars paid in 1927 to $1,500 to be paid in 1928. Our 
wage scale has necessarily been kept so low because of the lack 
of income, that we have paid much below the average wages. 
The company has been incorporated since January 1 of this year 
and securities in the form of bonds in an amount of $20,000 
have been sold, bearing interest at the rate of 53 per cent an- 
nually or $1,100 per year. These principal items of increased 
expense in addition to several minor ones make it imperative 
that our income be increased through additional revenues; that 
the company in a schedule hereto attached and made a part of 
this petition, sets forth therein a full and readjusted schedule 
which the company believes would be equitable and fair to the 
company’s patrons and to the company itself and enable it to 
secure returns sufficient to meet its present requirements. 

Wherefore, the company prays that after due hearing and 
investigation, the Public Service Commission make an order 
granting the application herein and establishing the proposed 
rates or such rates as it may find equitable in the premises.” 

The said cause was set for hearing in the Town Hall at Argos, 
Indiana, at 11 o’clock a. m. on Thursday, July 5, 1928, and 
due and legal notice by publication and otherwise was given to 
all interested parties of the time and place of such hearing. 

At the hearing, which was attended by a number of patrons, 
certain verbal objections were stated but no written objections 
were filed of any kind. At said hearing it was shown that in 
a previous hearing in the year 1928, the value of the petitioning 
utility was fixed at $54,708.56 and, there having been no mate- 
rial change since the date of said valuation, that sum is taken 
as the rate base in fixing the rates in this proceeding. 

[1-3] The only objections stated by the objectors were: 
First, that the utility permitted certain patrons to hold country 
lines longer than five minutes, the time limit prescribed by the 
rules of the Argos Telephone Company; second, that the tele- 


phone operators in charge of the operation of said plant did 
P.U.R.1928E. 18 
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not keep a record of calls made where patrons were unable to 
answer "phone rings promptly; third, that the telephone opera- 
tors were not as diligent as they might have been in attempting 
to procure answers on calls made by them for patrons of the 
telephone company. 

It was apparent to the Commissioner, and practically admitted 
by the persons making the complaint, that each of the so-called 
objections were operating questions and were not caused by any 
defect in the equipment of the utility or by any real inattention 
on the part of the management. It is apparent that the first 
objection is the fault, in a large degree, of the patrons them- 
selves. The second one was a manifest impossibility. The third, 
considering the fact that it was shown that two operators handled 
approximately three thousand calls a day, indicated that the 
so-called objection was more or less unreasonable. In the main 
the service was shown to be good and improving constantly. 

The plant has been changed until it is now 59 per cent metallic 
and changes are now in progress which will increase the ef- 
ficiency of the plant materially. 

[4] Taking $54,708.56 as the rate base and figuring 7 per 
cent as a fait return thereon, there remains nothing to do under 
the law except to determine what rates will meet the requirements 
of the petitioner. 

The following tabulation, compiled by the engineering depart- 
ment of the Public Service Commission, shows what those re- 
quirements are: [Tabulation omitted. ] 

The following rates will produce the requirements hereinbe- 
fore referred to, less $304.90: 


Rates per Month. 


Classification of Service. Net. Gross. 
Single line, business, town ...... Pe ee ee eT $2.25 $2.50 
RONee We CUNNNON, BOWE oc cecsccccccccseccssesseoesss 2.00 2.25 
ee Se SU, CONE cenccwedeccscceccsssssesoeees 1.90 2.15 
DOCG TGS TERGNNNG, COUR 2c ccccescsiccccscccecesovsees 1.50 1.75 
ee Cee WI ONO ib. b-ccnscedsnccsveceenseeacees 2.25 2.50 
Pl Se SE sp odacedindet ven wed baw evawans 2.00 2.25 
Rg rr ee errr 1.75 2.00 
Party line residence, rural (grounded) ............. sends 1.40 1.65 
Party line residence, rural (metallic) ............+eeee. 1.40 1.65 
NE CEES scckccdsesdesedgetcsnsdensnteees ous 50 75 
Extension bells ...... Mindéeadsdsucsscewedeesesdacuuces 25 50 


Single line rates shall apply on all lines not longer than one- 
P.U.R.1928E. 
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half mile beyond the base rate area. Beyond that an additional 
charge of 50 cents per month for each mile, or fraction thereof, 
may be collected. 

All of the above rates under the heading “net” shall be regard- 
ed as net rates for service. There may be added a collection 
charge of 25 cents on those bills only which are not paid on or 
before the 15th of the month in which such service is rendered ; 
those are designated as “gross” rates. 

In addition to the rates suggested, the company should be 
allowed to make the following charges: [Incidental rates omit- 
ted. | 


Vacation Rate. 

A vacation rate of 50 per cent of the regular net rate will be 
allowed for a period of not less than one month or more than 
four months. 

In the petition filed, the utility asked that a different rate be 
fixed for grounded and metallic service. Following the hearing, 
this request was withdrawn and for that reason no change has 
been made in the rates charged for each. 

At the hearing a request was also made that an additional 
charge be made for residence ’phones which were used for both 
residence and business purposes. This request is denied. Cer- 
tain other changes have been made in the proposed schedule sub- 
mitted by the utility. 


Singleton, McIntosh, Commissioners, concur; McCardle, El- 
lis, Commissioners, concur in all parts of this order, except the 
rule fixing the mileage charge for individual line service beyond 


the base rate area. 
P.U.R.1928E. 
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NEW YORK DEPARTMENT OF PUBLIC SERVICE, 
STATE DIVISION, PUBLIC SERVICE COMMISSION, 


CHARLES CALE AND DANA SMITH, Doing Business as 
Empire Oil Company 
v. 
JAMESTOWN TELEPHONE CORPORATION. 
[Case No. 4542.] 

Service — Extension of telephones. 
A telephone company was not required to invade the territory of 
a neighboring company in order to provide telephone service to a sub- 
scriber previously receiving its service at other premises, notwithstand- 
ing the fact that it was already serving other subscribers in that vi- 
cinity because of obligations assumed in the process of corporate con- 

solidation. 


[June 27, 1928.] 


Compraint by individual against refusal of telephone com- 
pany to render service; denied. 

Appearances: Grant E. Neil, for petitioners; John E. Dur- 
kin, for Jamestown Telephone Corporation; Frank Mott, for 
Ashville & Panama Telephone Company. 


Pooley, Commissioner: The petitioners are copartners, en- 
gaged in business under the firm name and style of Empire Oil 
Company. They are dealers in coal, wood, oil, and gasoline, and 
their place of business is located at the hamlet of Ashville, near 
the right of way of the Erie Railroad. They say, and it is not 
disputed, that a large part of their business comes from the ter- 
ritory served by the Jamestown Telephone Corporation, to which 
they have applied for service and have been refused. The James- 
town Telephone Corporation alleges that it has no lines near 
the place of business of petitioners, that to serve them would re- 
quire an extension of their lines of .7 miles at a cost which would 
make the revenue derived noncompensatory, and that the peti- 
tioners are within the territory served by the Ashville & Panama 
Telephone Company, by whom they are now served; that an 
extension of its lines such as would be required to serve the peti- 
tioners would be economically unsound, would result in ruinous 
competition with the Ashville & Panama Telephone Company, 
and a substantial loss of telephone subscribers of that company. 
P.U.R.1928E. 
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The cost of such extension and the question of rates do not enter 
into this case, for the petitioners have indicated their willing- 
ness to reimburse the company for such cost, and if necessary, 
to pay toll rates. The Ashville & Panama Company opposes the 
application, claiming that the territory involved has been estab- 
lished exclusively as its territory, and it was shown on its behalf 
that it has been serving the territory since the year 1902; that 
it has 350 stations, maintains a toll service between the James- 
town Telephone Corporation and the Sherman Telephone Cor- 
poration and through toll lines from Mayville, Westfield, and 
Jamestown ; that it operates practically a rural service and serves 
the village of Panama and the unincorporated villages of Ash- 
ville, Lockville and Watts Flats; that the number of business 
stations compared with residential is very small; that while its 
rates are very low it feels that they are as high as the traffic 
will stand; that it depends almost entirely upon its toll business 
to keep its plant in operation and render local service; that if 
the Jamestown Telephone Corporation is permitted to install tele- 
phones in its territory, it can not long exist. 

The sole point involved in this case is as to whether the James- 
town Telephone Corporation should be directed to invade the 
territory of the Ashville & Panama Company and provide tele- 
phone service to subscribers of that company. It appears, the 
petitioners in 1922, established themselves in business at Cheney 
Point, on the west side of Chautauqua Lake, at least ten miles 
from the city of Jamestown, and there had Jamestown telephone 
service. Subsequently, they removed to Ashville, on the main 
line of the Erie Railroad, where, though much nearer to James- 
town, they have been unable to obtain Jamestown telephone serv- 
ice except through the Ashville & Panama Company. They 
claim that the Jamestown Company formerly served the territory 
in question and now has lines extending into it, and actually 
has subscribers in that territory. They call attention to the 
Jamestown Telephone company directory, showing numerous 
subscribers in the vicinity of Cheney Point and Stow, much 
farther from Jamestown than the location of the Empire Oil 
Company. It appears that there are several telephone subscribers 


of the Jamestown Company in the vicinity of Ashville and north 
P.U.R.1928E. 
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thereof. In Case No. 2214, Mr. Grant E. Neil, attorney for 
petitioners, residing in Ashville, applied for Jamestown tele- 
phone service, and after the service of the complaint upon the 
Jamestown Telephone Corporation, a telephone was installed, 
but the situation was somewhat different in that Mr. Neil had 
been a Jamestown Telephone Corporation subscriber, and no 
construction work was required to reinstall his service. 

The Jamestown Telephone Corporation combines the competi- 
tive systems formerly operated by the New York Telephone 
Company and the Home Telephone Company of Jamestown. 
In the competitive period, prior to the organization of the James- 
town Telephone Corporation, extensions of telephone lines to 
outlying points were made probably beyond all reason. The 
Jamestown Telephone Corporation found itself saddled with 
various unremunerative lines, which it claimed greatly increased 
its rates. No curtailment of this service appears to have been 
attempted because perhaps of the reluctance of the company to 
deny service already enjoyed, nor did the city of Jamestown 
insist that such outside service should be cut off. 

In view of all the circumstances, we are of the opinion that 
the lines and service of the Jamestown Telephone Corporation 
should not be extended further into outside territory, especially 
when such extension tends to reduce the revenues and conse- 
quently impair the service of a small company already serving 
the territory. It is said that a large part of the business of the 
petitioners is transacted with residents of Jamestown, and that 
Jamestown customers are unable to communicate with them by 
telephone because unaware of the situation or unwilling to pay 
the toll charges. It would seem that a reasonable arrangement 
should be made between the Jamestown Telephone Corporation 
and the Ashville & Panama Telephone Company whereby sub- 
scribers of the latter company situated as the petitioners seem 
to be, could be listed in the Jamestown Telephone Company’s 
directory, and thereby have practically what amounts to James- 
town Telephone service. 

The petition is therefore denied. 


Chairman Prendergast and Commissioner Brewster concur; 


Commissioners Van Namee and Lunn not present. 
P.U.R.1928E. 
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ILLINOIS COMMERCE COMMISSION, 


RE ILLINOIS BELL TELEPHONE COMPANY. 


RE CITY OF URBANA et al. 
[Nos. 14389, 14390.] 


Accounting — Operating income — Slack season — Telephone. 

1. The falling off in revenue due to the vacation period at a uni- 
versity and a slight increase in operating expenses during the same 
period, owing to employees of the company being on vacations, were 
both taken into consideration by the Commission in arriving at the an- 
nual operating income of a telephone utility serving a university com- 
munity, p. 283. 

Depreciation — Aggregate allowance — Irregularities in bookkeep- 
ing. 

2. The history of a utility’s operation furnishing no reliable index 
to the cost of maintenance and depreciation of its property in current 
condition because of past irregularities in bookkeeping in which the 
distinction between depreciation, repairs and maintenance charges were 
not. observed, it was held to be safer from the standpoint of all con- 
cerned that an allowance be made for the aggregate amount needed to 
insure the upkeep of the property and to provide against depreciation 
thereof, p. 286. 

Depreciation — Distinguished from maintenance — Interstate Com- 
merce Commission. 

3. The State Commission deemed it inadvisable and unnecessary to 
make a division in fixing the rate of depreciation between depreciation 
and maintenance in view of the fact that the exact limitation and dis- 
tinction of the two charges were not finally settled by the Interstate 
Commerce Commission and a decision thereon was still pending, p. 287. 

Depreciation — Aggregate allowance — Repairs, maintenance, and 
depreciation — Telephone. 

4. An aggregate allowance of 9 per cent of the investment in fixed 
capital of a telephone utility was submitted as an annual charge for 
repairs, maintenance, and depreciation, p. 287. 

Return — Percentage allowance — Telephone. 

5. Rates yielding a return of approximately 6.51 per cent of the 
depreciated cost of physical telephone property were permitted to con- 
tinue in effect, p. 288. 


[June 13, 1928.] 


Appuication of a telephone company for increased rates for 
service ; current rates ordered to be continued. 


By the Commission: On August 1, 1924, the Illinois Bell 


Telephone Company filed with the Commission rate schedule 
P.U.R.1928E. 
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Ill. C. C. 1 in which, it was proposed that rates for telephone 
service be advanced and in which it was further proposed that 
such advance in rates become effective on October 1, 1924. On 
June 25, 1925, the Commission entered an order authorizing 
the petitioner herein to place the said schedule of rates in effect 
July 1, 1925. For reasons set forth in the order the Commission 
retained jurisdiction of the cause for the purpose of taking such 
further evidence and entering such further orders as conditions 
might warrant. 

On July 15, 1925, a joint application for rehearing in the 
cause was filed by the city of Urbana, the city of Champaign, 
the chamber of commerce of the city of Champaign, the Asso- 
ciation of Commerce of the city of Urbana, W. F. Burres and 
George J. Babb, subscribers for telephone service in the cities 
of Urbana and Champaign and accompanying the application 
was also a motion by the aforesaid interested parties urging that 
the cause be set for further hearing at the earliest possible date 
to the end that just and reasonable rates might be established 
by the Commission for telephone service in the said municipali- 
ties. Motion was also made that the Commission direct its en- 
gineering and accounting staff to make an appraisal of the prop- 
erty of the petitioner and to check the books and records of the 
company. 

The case was set for hearing on October 7, 1925, at which 
time the request of the objector for a complete investigation was 
renewed. Criticism was also directed at valuations submitted 
by the company in the previous hearings inasmuch as the plant 
had been almost entirely rebuilt since the date of the last in- 
ventory and as a result of this criticism and the request on the 
part of the objectors for a present-day inventory of the prop- 
erty it was stipulated that a new inventory and appraisal of the 
property as it exists at the present time and up-to-date estimates 
of operating revenue and expense be prepared by the company 
and that the Commission through its engineering and accounting 
sections should prepare similar exhibits whereupon the case was 
continued to a date to be later determined. 

On October 7, 1926, the case was set for further hearing at 


which time the exhibits prepared by the company and the Com- 
P.U.R.1928E. 
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mission’s staff in accordance with the stipulation at the previous 
hearing were presented in evidence. Because of changes in plant 
and in operating methods between the time that the two sets of 
exhibits were compiled the valuation data and operating data 
offered at the previous hearings became practically obsolete and 
for this reason only the exhibits and testimony presented at the 
later hearings will be discussed by the Commission in this order. 

The petitioner herein, the Illinois Bell Telephone Company, 
presented as evidence herein an inventory of the property as of 
December 1, 1925, and an appraisal of the said property using 
unit cost prices current as of that date. In summarizing the 
appraisal only the Champaign and Urbana exchange property 
was included and the toll portion of the central office equipment, 
although shown in the detailed inventory and appraisal by the 
application of the same unit prices was omitted from considera- 
tion in arriving at the valuation on which the company claims 
a rate of return. In its summary of the valuation wherein the 
company develops a fair value of the property, material and 
supplies, and working capital have been included and the com- 
pany has also included an item “cost of establishing business” 
equal to 10 per cent of the reproduction cost new of the physical 
property. 

The engineering staff made a detailed check of the inventory 
submitted by the company and found the same to have been ac- 
curately compiled and the accuracy of the same having been 
ascertained it was used as the basis of the original cost appraisal 
submitted by the engineering staff. The valuation prepared by 
the Commission’s staff differs from the one presented by the 
company in that the toll portion of the central office equipment 
in the exchanges under consideration is included in the valuation 
of the property. 

The evidence of record shows that from December 1, 1925, the 
date of the inventory, to August 31, 1926, some net additions 
have been made to the property of the petitioner and they have 
been included in the following tables summarizing the valuation 


evidence. 
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TABLE I. 
Champaign-Urbana. 
Table Summarizing Evidence Regarding Valuation. 
Commission’s 


Company. Engr. Staff. 
Reproduction Depreciated Original 
Cost New. Cost. Cost. 


Physical property Dec. 1, 1925 (less 
toll central office equipment) ... $1,550,250 $1,481,184 $1,560,491 








Cost of establishing business ..... 150,344 150,344 
Total as of Dee. 1, 1925 .......... $1,700,594 $1,631,528 
Net additions Dec. 1, 1925 to Au- 

BU SE, BOGS cc cccccccsccvesee 50,607 50,607 45,130 
Total as of August 31, 1926, ex- 

clusive of toll equipment ....... $1,751,201 $1,682,135 $1,605,621 
Toll C. O. equipment .......... eee 105,549 105,549 124,610 





Total valuation as of Aug. 31, 1926 $1,856,750 $1,787,684 $1,730,231 

Nore: No allowance for going value or cost of establishing business has 
been included in estimate of the Commission’s engineering staff. 

The company presented as evidence of record an estimate of 
operating revenue, expense, and net income as disclosed by the 
books and records of the said company, using as a basis for 
the said reports the operating expense and operating revenue 
of the company for the first six months of 1926 and the first 
eight months of 1926 respectively. The purpose of selecting 
this period of time on which to base the operating expense for 
the year was the fact that a large unit of automatic equipment 
was placed in service on or about August 1, 1925, and from that 
date until January 1, 1926, the expense due to the cut over from 
manual to automatic was in excess of normal but that by Janu- 
ary 1, 1926, conditions had so adjusted themselves so that the 
expense from and after January 1, 1926, represents a true and 
accurate estimate of what the expense in the immediate future 
will be. 

The accounting staff of the Commission presented as evidence 
of record a detailed audit of the books and records of the Illinois 
Bell Telephone Company, for the company as a whole, for the 
Illinois division, of which the property in question is a part, 
and for the Champaign-Urbana properties. The audit contains 
a detailed analysis of the plant accounts, from 1913 to August 
31, 1926, additions to plant, plant retirements, analysis of the 


depreciation reserve, statistics regarding the number of subscrib- 
P.U.R.1928E. 
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ers connected during this period and covers practically every 
phase of activities of the petitioner as disclosed by the books and 
records. In addition to the items enumerated hereinabove the 
report contains an analysis of the operating expense and revenue 
of the company by months for a period of several years prior 
to August 31, 1926. By analyzing the expense the statement of 
the petitioner is borne out that the expense of operation prior to 


January 1, 1926, is in excess of normal and an analysis of the 


expense by months during the period the new equipment has been 
in operation shows that the expense gradually decreased until 
January 1, 1926, and that since that date there has been but 
little variation. The accounting section has prepared and sub- 
mitted a statement of operating expense, revenue, and income 
for the first six months of 1926 and for the first eight months 
of 1926 which are the same period covered by the evidence of 
the petitioner. Table II, shown herein gives a comparison of 
the items of revenue and expense as submitted by the petitioner 
and the Commission’s accounting staff. [Table omitted.] 

[1] In Table II, depreciation of plant and equipment and 
maintenance expense has been omitted from consideration and 
this compilation shows the amount available for current mainte- 
nance, depreciation, and return on investment. This figure cal- 
culated on the basis of the eight months’ period is slightly lower 
than for the six months’ period which seems to be accounted for 
due to the fact that during the months of July and August which 
are included in the eight months’ but not in the six months’ esti- 
mate there is a falling off in revenue due to the vacation period 
at the university, a slight increase in operating expense during 
the months of June, July, and August due to employees of the 
company being on vacations and these are factors that will be 
given consideration by the Commission in arriving at the present 
annual operating income. 

Comparing the figures submitted by the company and by the 
Commission’s accountants we find the only substantial difference 
in the operating revenue is in the item “toll revenue” for the 
six months’ period. All other items of revenue shown in the 
two reports check reasonably close. The operating expense dif- 


fers principally in the item “general and miscellaneous expense” 
P.U.R.1928E. 
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which appears to be due to the method of dividing or distribut- 
ing the general and miscellaneous expense between the several 
exchanges of the Illinois Bell Telephone Company. The com- 
pany, it appears, previously allocated this expense on its books 
on the revenue basis and only recently changed the allocation of 
this item to an expense basis. In arriving at the figure set up 
by the company the division appears to have been made on the 
former basis while the latter basis was used by the accounting 
staff of the Commission in the exhibits submitted. There also 
appears to be a difference in the item “net nonoperating income” 
and this difference appears to be chiefly due to the fact that the 
accounting staff has included in this item interest on securities 
held by the company and interest accruals from other sources 
whereas this interest has been omitted from consideration by 
the company’s accountants. 

The company’s exhibit of income and expense covering the 
eight months ended August 31, 1926, includes a charge of $62,- 
099.52 as an estimate of depreciation accruing in the property 
during this period. At the rate charged the amount accrued for 
one year would be approximately ninety-three thousand dollars, 
which is equivalent to approximately six per cent on the plant 
account. This is approximately the average annual percentage 
which has been reserved for depreciation and included in operat- 
ing expenses of these exchanges for the period 1913 to 1924, in- 
clusive. 

The engineering staff of the Commission submitted an estimate 
of annual accruing depreciation arrived at by applying an esti- 
mated average life to the original cost of each of the classes of 
plant, after deducting net salvage and this exhibit indicates an 
annual accruing depreciation in plant and equipment on the 
plant in service on December 1, 1925, amounting to $84,395 
which is 5.44 per cent of the total depreciable property. How- 
ever, exhibits submitted by the accounting staff of the Commis- 
sion show that the company actually charges direct to mainte- 
nance, a considerable portion of the expense, considered by the 
engineering staff as depreciation. As this portion is included 
in the maintenance expense in the foregoing table, it is manifest 


that it cannot also be properly included as “depreciation,” and 
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that the percentage allowable for depreciation is considerably 
less than 5.44 per cent. 

The telephone properties at Champaign and Urbana were 
acquired by the Illinois Bell Telephone Company on December 
1, 1920, by purchase from the Central Union Telephone Com- 
pany. This acquisition included the property in these communi- 
ties that had for many years been operated by the Central Union 
Telephone Company and also properties that in the year 1918 
had been purchased by the Central Union Telephone Company 
from the Home Telephone Company of Champaign county, a 
competitor in this territory. 

The record shows that beginning with the year 1919 there 
have been made extensive replacements, rearrangements, and 
reconstruction of facilities by the Central Union Telephone Com- 
pany and by the Illinois Bell Telephone Company (after its ac- 
quisition of the property on December 1, 1920). As a result of 
this rehabilitation the property has been almost completely re- 
built in the past five years. The company’s books show its in- 
vestment in plant and equipment as December 31, 1920, as 
$745,100.62. During the five succeeding years 1921 to 1925, 
inclusive, property to the value of $768,284.14 was retired from 
service. This means that the property comprising the plant 
account of five years ago has been retired at the rate of more 
than twenty per cent per annum. Wood’s Exhibit No. 1 shows 
that plant now in service to have a prospective composite life 
estimated at 16.58 years. Based on this estimate the property 
now in service should in the future be retired at the rate of only 
6 per cent per annum—in other words, less than one-third of 
the annual retirements of the past. 

As the property now in service was installed during the last 
five years, its average age is somewhat over two years. The 
company in its exhibit of reproduction cost has deducted only 
4.55 per cent, which it claims represents all of the depreciation 
which has taken place in the property. If this is all the depre- 
ciation that exists in the property, it follows that the annual 
depreciation on the present modern equipment has not been 
much in excess of 2 per cent. 

The reconstruction of these properties involving the consolida- 
P.U.R.1928E. 
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tion of competing telephone companies with the resulting scrap- 
ping of duplicate equipment and the operation of the properties 
under conditions not conducive to economical operation has re- 
sulted not only in extremely heavy charges to depreciation re- 
serves for property retired but has also been reflected in the 
charges for maintenance and repairs; in fact, it is doubtful if 
there is in the records of the Commission another instance of a 
property of this size being operated over a period of years with 
such high percentages of repair, maintenance, and retirement 
charges. The following table prepared from data in the record 
of this case shows the charges relating to the Champaign and 
Urbana properties compared with similar charges of the so-called 
Illinois division of the Illinois Bell Telephone Company (which 
comprises properties throughout the state of Illinois, excluding 
the city of Chicago and suburban territory adjacent thereto.) 


-——Champaign——,_-—_Illinois Division—, 
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%o % % % % To 
5-year average .......... 7.65 8.27 15.92 5.39 4.85 10.25 
10-year average 1916-1925 7.25 5.44 12.66 4.83 3.67 8.50 
13-year average 1913-1925 7.40 7.22 14.62 4.84 4.00 8.84 


[2] From the foregoing statement it is evident that the rec- 
ord of this case presents a history of operation furnishing no 
reliable index to the cost of maintenance and depreciation of 
the property in its present condition. Changes in management 
and other factors have resulted in bookkeeping that has not al- 
ways observed the same distinction between “depreciation” and 
“repair” or “maintenance” charges. Of course, the distinction 
between these items is principally a matter of bookkeeping and 
unless the books have been very carefully kept, injustice is liable 
to result from an attempt on the part of the Commission to 
determine in a rate proceeding the exact amount of revenue that 
shall be allowed for each of the two accounts separately. It is 
much safer from the standpoint of all concerned that an allow- 
ance be made for the aggregate amount needed to insure the up- 


keep of the property and provide against depreciation thereof. 
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[8] Another factor in connection with the fixing of the rate 
of depreciation at this time is that the Interstate Commerce Com- 
mission on November 2, 1926, entered an order in Case No. 
14700, 118 Inters. Com. Rep. 295, concerning depreciation 
charges of telephone companies, the Commission having been 


. authorized under the Interstate Commerce Commission Act to 


fix the depreciation charges to be included in operating expense 
by telephone companies. This case has, however, been reopened 
and is now under consideration by the Commission. Under the 
order as entered such contingencies as obsolescence, inadequacy, 
public requirements and losses caused by extraordinary casual- 
ties are not to be provided for in advance to any great extent 
through the depreciation charge; at least not until it is evident 
that a particular cause will actually result in loss. Until the 
Commission has finally settled the question as the line to be 
drawn between “depreciation” and “maintenance” it appears in- 
advisable and unnecessary for us to, at this time, make such 
division. 

Wood’s Exhibit No. 1, referred to above, included a table of 
life, salvage, and annual depreciation charges for each class of 
property. This table contains much valuable data, but as it was 
prepared before the entry of the Interstate Commerce Commis- 
sion’s order relating to depreciation, it, of course, does not give 
consideration to the many important changes which are made 
by that order. 

There is not sufficient evidence in this record on which to com- 
pute a rate of depreciation in accord with the definition of “de- 
preciation” announced by the Interstate Commerce Commission 
and it is not known at this time what the Commission will in- 
clude in “depreciation” when it enters its final order in the 
matter. There is, however, no necessity in connection with this 
case for a determination of a specific rate of depreciation that 
shall be charged for various classes of the company’s property. 
We will, therefore, in this case find a single percentage of plant 
account to cover the aggregate cost of upkeep of the property, 
including current repairs, maintenance, and depreciation. 

[4] After giving careful consideration to all of the facts in 


the record, we are of the opinion and find that there should 
P.U.R.1928E. 
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be allowed for repairs, maintenance, and depreciation an amount 
equal to 9 per cent of the investment in fixed capital as an annual 
charge for repairs, maintenance, and depreciation. This will 
amount to approximately $153,500. This matter should be 
checked and reviewed from time to time for the purpose of as- 
certaining whether the allowance here made is becoming either 
excessive or inadequate. 

[5] Deducting the $153,500 from the net income (before pro- 
viding for the upkeep of the property) of $260,000 leaves 
$106,500 which would be equivalent to about 6.51 per cent re- 
turn on $1,637. In testing the rate herein the Commission has 
used for this purpose the lowest valuation of record which is 
the depreciated cost of the property submitted by the company 
from which has been deducted all intangibles such as going value 
or cost of developing business. 

It is therefore ordered by the Illinois Commerce Commission 
that the Illinois Bell Telephone Company, be, and the same is 
hereby, authorized to continue in effect the schedule of rates 
authorized by this Commission in its order of June 25, 1925, 
as the legal rates for telephone service in the cities of Champaign 
and Urbana. 





PENNSYLVANIA PUBLIC SERVICE COMMISSION. 


CITIZENS COMMITTEE OF BOROUGH OF SUMMIT 
HILL 
v 


EAST PENN ELECTRIC COMPANY. 
[Complaint Docket No. 7571.] 


BOROUGH OF LANSFORD 
v. 
EAST PENN ELECTRIC COMPANY. 
{Complaint Docket No. 7579.] 


Commissions — Power to adjust employees’ grievances — Street rail- 
ways. 
1. The Commission has no power to determine the conditions upon 
P.U.R.1928E. 
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which a street railway’s striking employees should return to work, nor 
does it have jurisdiction in disputes over wages or terms of employment ~ 
in public utility operation, p. 289. 

Service — Traction discontinuance — Employees’ strike. 

2. A complaint against discontinuance of street railway service 
was dismissed for lack of jurisdiction where the utility showed that it 
was unable to operate its cars by reason of the failure of striking em- 
ployees to return to work, p. 289. 


[June 12, 1928.] 


Comp.LaInT by citizens of a borough against discontinuance 
of street railway service; dismissed for lack of jurisdiction. 


By the Commission: [1, 2] The Commission has no juris- 
diction in law nor has it warrant under the facts to grant the re- 
lief sought by the present complainants. The complaints are 
made against the discontinuance of service in the boroughs of 
Summit Hill and Lansford by the street railway department of 
the respondent company. No street railway service has been 
rendered in that district since January 6, 1928, due to a strike 
of the railway employees. 

It appears that upon the expiration of a contract between 
the respondent and its railway employees, the respondent offered 
to renew the contract on the existing terms. The employees de- 
sired a modification of the contract in order that they would 
have seniority rights in the operation of motor busses as auxilia- 
ries to the street railway service to the same extent as that al- 
ready had in the operation of street railway cars. It was con- 
templated that motor busses would be operated by a subsidiary 
of the respondent company and not directly by the respondent. 
The respondent and its employees were unable to agree and a 
strike was inaugurated which has continued to the present time. 
No attempt has been made by the respondent to operate its cars 
during the strike in the territory affected although attempts to 
settle the strike have been made. 

The Commission has no power to determine the conditions 
upon which respondent’s employees should return to work nor 
does it have jurisdiction in disputes over wages or terms of em- 
ployment in public utility operation. The Interstate Commerce 


Commission in its recent order dismissing the complaint of the 
P.U.R.1928E. 19 











290 PENNSYLVANIA PUBLIC SERVICE COMMISSION. 


Brotherhood of Sleeping Car Porters v. Pullman Co. (No. 20,- 
007) held that it had no power to regulate wages and no author- 
ity to inquire into the justness of the complainant’s demands. 
The same rule applies in the present case. 

From a consideration of the record the Commission is con- 
vinced that the complaints should be dismissed. An order will 
issue accordingly. [Order omitted. ] 





MISSOURI PUBLIC SERVICE COMMISSION, 


R. W. MAKIN, Mayor of Grandview et al. 
v. 


MISSOURI PUBLIC SERVICE COMMISSION. 
[Case No. 5641.] 


Certificates — Procedure — Application on record — Electricity. 

1. The Commission is not justified in issuing an order permitting 
an electric company to enter and serve competitive territory in a pro- 
ceeding in which complaint is made against rates of the existing utility 
where thé company has on record no application for a certificate of such 
authority but merely an informal letter offering certain rates if per- 
mitted to serve, p. 298. 

Rates — Reasonableness — Comparisons — Electricity. 

2. Rates will not be declared unreasonable simply by comparison 
with tariffs of companies in adjoining territory, wholly disregarding 
any consideration of the cost of similar service in different communi- 
ties, the property employed in rendering the service, amounts fixed for 
depreciation and return, and other factors to be given necessary con- 
sideration in the fixing of rates, p. 298. 


[June 8, 1928.] 


Comptaint by Mayor and the inhabitants of a town against 
alleged excessive rate for electric service; dismissed without 
prejudice. 


I. 


Calfee, Commissioner: This case is before the Commission 
upon a complaint filed on behalf of the town of Grandview, 
Jackson county, Missouri, on December 22, 1927. This com- 


plaint is signed by H. W. Makin, mayor of Grandview, by the 
P.U.R.1928E. 
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city clerk and by about seventy-five other residents of said town. 
The complainants, or petitioners, allege that the town of Grand- 
view and its inhabitants are now being served with light and 
power by the defendant, Missouri Public Service Company, suc- 
cessor to the West Missouri Power Company, successor to the 
L. K. Greene Light & Power Company of Pleasant Hill, Mis- 
souri; that the Kansas City Light & Power Company is serving 
the village of Martin City, three miles west of Grandview, and 
the village of Hickman Mills, 24 miles northeast of Grandview, 
and adjacent territories north and south of Grandview to within 
about one mile north of it; that the rates for the service of light 
and power by the Kansas City Light & Power Company are ma- 
terially lower than the rates charged by the defendant, the Mis- 
souri Public Service Company; that the L. K. Greene Light & 
Power Company came in and began operating this service under 
a 10-year franchise in the incorporated town of Grandview which 
expired in or about April, 1927; that petitioners, including the 
town of Grandview, are entitled to the benefit of the Kansas City 
Light & Power Company and its rates, substantially lower than 
they are now compelled to pay the defendant. The prayer of pe- 
titioners is in the alternative. They ask for an order reducing 
the rates now being charged them by defendant to the lower 
rates being charged by the Kansas City Light & Power Company 
in the adjacent territory, referring particularly to Martin City 
and Hickman Mills, or, for an order permitting the Kansas City 
Power & Light Company to enter and serve the territory of peti- 
tioners at the same rates it serves Hickman Mills and Martin 
City and the adjacent territories. 

On January 1, 1928, the defendant, Missouri Publie Service 
Company, filed its answer to the above mentioned complaint. 
We will quote such parts of this answer as we deem essential to 
an understanding of defendant’s position, as follows: 

“Investigation of the situation by representatives of the com- 
pany developed the fact that the predecessors of the company 
originally instituted electrical service in the town of Grandview 
at a time when the town and its inhabitants were unable to se- 
cure electrical service in any other manner or from any other 
company; that the service which the company is rendering is 
P.U.R.1928E. . 
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satisfactory to the citizens of the community; that the only claim 
of the town and its inhabitants for lower electrical rates is based 
upon the fact that the town is adjacent to communities to which 
the Kansas City Power & Light Company has built its lines in 
recent years. 

“9. That there are 232 electric consumers in the town of 
Grandview, of which 161 are residence lighting customers and 
34 commercial lighting customers. The rates charged by the 
company for electrical service in the town are in line with and 
not higher than those effective in other communities of the same 
size receiving service from the company. However, the repre- 
sentatives of the company, having in mind the proximity of the 
somewhat lower rates in Kansas City and the desirability of 
making such adjustments as possible directly with the citizens 
themselves, prepared a new schedule for residence lighting and 
commercial lighting, as a reduction of these schedules would 
benefit and affect the majority of the consumers in Grandview. 
This proposal was outlined in a letter to Mr. J. W. Major, secre- 
tary of the Chamber of Commerce of Grandview on December 1, 
1927, a copy of which letter is attached to this answer and 
marked Exhibit ‘A.’ 

“3. The company avers that no reduction is warranted from 
the standpoint of the cost of service at this time, for a general ap- 
plication of the said rate to all communities served by the com- 
pany would be disastrous to the company and would reduce its 
net earnings to an amount far below a reasonably adequate return 
upon the fair present value of its properties used in the public 
service; that the said rate which has been offered to the town of 
Grandview is only justified by reason of future economies in the 
cost of production and transmitting current, and by power in- 
terchange agreements which may be effected in this territory 
which will, to some extent, lower the cost of electrical service 
in this territory.” 

Attached to the answer is a copy of the letter referred to in the 
answer as Exhibit “A,” being a letter from defendant to Mr. J. 
W. Major, secretary of the Commercial Club of Grandview, 
under date of December 1, 1927, setting out therein a proposed 


new schedule of rates, and indicating that defendant was willing 
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to install these rates in Grandview if they were satisfactory to 
the complainants. However, defendant abandoned the proposi- 
tion contained in its letter of December 1, 1927, and at the 
hearing presented another and different schedule of rates which 
it offered to file and put in force in the town of Grandview. It 
will, therefore, not be necessary to mention or discuss the pro- 
posed rates as set out in the defendant’s said letter of Decem- 


. ber 1, 1927. The rates which defendant offered at the hearing 


will be referred to when we take up the evidence introduced at 
the hearing. 

This case was heard before a Commissioner at Kansas City, 
Missouri, on March 1, 1928, and submitted upon the record. 


II. 


At the hearing, Mr. H. W. Makin, Mayor of Grandview, testi- 
fied on behalf of complainants. He stated that the population 
of Grandview was about five hundred within the corporate limits 
and about eight hundred in the whole community; that Grand- 
view has grown rapidly in the last two or three years and is still 
growing; that Hickman Mills is 2 miles north and 4 mile east 
of Grandview and is a much smaller community than Grand- 
view, having a population of not over one hundred people in the 
town proper; that Martin City is 4 miles west and maybe } mile 
south of Grandview with about two hundred population. He 
stated that there is practically a unanimous desire of the whole 
community of Grandview for the reduction in rates asked for by 
complainants; that the defendant, Missouri Public Service Com- 
pany, and its predecessors have been furnishing electric light and 
power service to the community of Grandview for more than ten 
years; that defendant’s franchise expired in May, 1927. It 
appears that at the time the franchise was granted there were 
negotiations with two different companies relating to serving this 
community, the Kansas City Power & Light Company and the 
Greene Light & Power Company of Pleasant Hill, the predecessor 
of defendant company. With reference to these negotations Mr. 
Makin stated that he thought that the Kansas City Power & 
Light Company wanted to be reimbursed a certain sum of mon- 


ey to run a transmission line and furnish the service and that 
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the Greene Company demanded no money but only asked for a 
franchise. He further stated that the transmission line of the 
Kansas City Power & Light Company now extends to a point at 
or every close to the corporate limits of Grandview. 

Mr. M. V. Long who runs a general mercantile store at Grand- 
view and is a member of the city council and of the Commercial 
Club testified for complainants. He corroborated and con- 
firmed the statements made by Mr. Makin. He said that the 
higher rate at Grandview in comparison with Hickman Mills and 
Martin City is an injury to the community of Grandview. 

Mr. J. W. Major, cashier of the bank in Grandview, and secre- 
tary of the Commercial Club testified along the same line as 
Mayor Makin. He stated that they were not using the modern 
electric appliances they would use if the cost of current was not 
so high and that practically 90 per cent of the houses are wired 
for electricity. 

Mr. T. J. Murphy, assistant to the vice president of the de- 
fendant, Missouri Public Service Company, and an accountant 
of long experience in connection with rate matters testified on 
behalf of the defendant. Defendant offered in evidence its Ex- 
hibits No. 1 and No. 2, Exhibit No, 1 being a statement showing 
the present schedule of residence and commercial rates in force 
at Grandview and the proposed new schedule which defendant is 
willing to install. This exhibit is as follows: 

The residence rates under the present schedule are as follows: 


First 50 k.w.h. per month ..........c+scccccee eeeceeceee 134 per k.w.h. 
Second SO k.w.h. por month .....sccccccccccccocscosccces -124 per k.w.h. 
BE OVE TOO RWB. 02. ccc ccc sewccccescvsccsescsceseoes -ll_ per k.w.h. 


The residence rates under the proposed reduced schedule will 
be as follows: 


First 5 k.w.h. per month per room ............. eeccece eee. oll per k.w.h. 
Second 5 k.w.h. per month per room ..........ceccesccceee -07 per k.w.h. 
All over 10 k.w.h. per month per room ..........eeeesee08- .03 per k.w.h. 


Minimum monthly bill $1.25 per month. 


The present business rates are as follows: 


First 45 k.w.h. per Month ....ccccccccccccccccccssccces -e- 12 per k.w.h. 
Second 45 k.w.h. per month .....cee-eeeeeeee eecccccece --. -ll per k.w.h. 
MR Cree OO WD: BOP MIMD once cece cise vcsccsccsee scons 10 per k.w.h. 
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The commercial rate in place of present business rate, will 
be as follows: 


First 60 hours use of maximum reservation ....cscoccccecccccccceses oll 
Second 60 hours use of maximum reservation ......eeseeeeseees cnses OF 
All over 120 hours use of maximum reservation .......esceeeeseeeeces .04 


Mr. Murphy stated that this proposed new schedule was offered 
to the citizens of Grandview on February 27, 1928, and that he, 
as assistant to the vice president of the company, submitted this 
offer in the record. 

Defendant’s Exhibit No. 2 shows a study of the rate situation 
at Grandview as made by Mr. Murphy and he testified at consid- 
erable length regarding the same and in support of the conclu- 


.sions he reached as a result of such study. This Exhibit No. 2 


is in the form of a letter from Mr. Murphy to Mr. A. V. Wain- 
wright of the Inland Power & Light Corporation which appears 
to be the holding company of defendant and several companies 
in other states. In the first paragraph of this exhibit Mr. Mur- 
phy says: 

“In the short time at my disposal I have made a hurried study 
of the Grandview rate situation. Due to the fact that a detailed 
investigation with its resultant apportionments and segregations 
on customary bases, such as, connected load, use of connected 
load, mileage and use of each transmission line involved, propor- 
tion of service on peak, direct expenses, district expenses, system 
expenses, etc., was not possible in the time allowed, I have had to 
use methods somewhat general in scope. For that reason I have, 
in each case, applied bases that I believe to be decidedly favorable 
to the complainants at Grandview so as to void discussion over 
theories or methods.” 

It is not necessary to set out this exhibit at length but a few 
excerpts therefrom will give a general idea as to the method used 
by Mr. Murphy. He says therein: 

“T abstracted from our company records the total kilowatt 
hours and total operating expenses for all districts tied in with 
our generating plants. This excludes the following districts: 
F and H, being Trenton and Gainesville groups respectively. I 
then apportioned the operating expenses to Grandview on the 


basis of kilowatt hours sold to Grandview and to the entire dis- 
P.U.R.1928E. 
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tricts tied in to power plants. This basis is certainly favorable 
to complainants as it is giving them a common cost with com- 
munities much larger in population and possessing industries 
making a much greater use of their reservation in our facili- 
ties.” 

It will be observed that Mr. Murphy allocated operating costs 
on the basis of kilowatt hours used without regard to any other 
factor. 

Again he says in this exhibit: 

“We have taken as a basis of value the appraisal made of our 
properties as of December 15, 1926 by Hagenah & Erickson En- 
gineering Company of Chicago. We have added, due to lack 
of time nothing for additions to property since that time although: 
the appraisal showed that construction work in progress al- 
ready done but not then in use exceeded $416,700, and you know 
much additional plant has been installed since The elements 
of plant used by me are as follows: 

1st. Direct Grandview property. 

2nd. The transmission line circuit immediately serving 
Grandview. 

3rd. The three power plants, Pleasant Hill, Clinton and 
Warrensburg and the transmission lines direct from these three 
plants to tie in the Grandview circuit. (No. 2 above).” 

In considering these three elements of valuation he assigns to 
Grandview all of the first element of plant, direct Grandview 
property. As to the second and third elements of plant he uses 
the same method that he uses in apportioning operating costs, 
that is, making the allocation on the basis of the kilowatt hours 
used by Grandview as compared with the total amount of kilo- 
watt hours sold in the territory served by the plant element con- 
sidered. As to the second plant element the per cent used is 11.4 
per cent and as to the third 1.66 per cent. The whole study is, 
of course, based on records and computations of defendant com- 


pany. 
Mr. Murphy summarizes his conclusions in the last paragraph 
of the exhibit as follows: 
“In conclusion I would call your attention to the fact that; 


on present rates after omitting all additions and betterments; 
P.U.R.1928E. 
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excluding all the transmission lines shown hereinbefore but us- 
ing the kilowatt hours transmitted over them; ignoring the coal 
mine property and the $6,000 of additions in Grandview vicinity 
and after reducing Hagenah & Erickson’s going value, we still 
find that we are earning less than 10 per cent for return and de- 
preciation on Grandview business, and I am confident that a de- 
tailed investigation on more accurate bases will considerably 
lower this resultant figure.” 

Mr. Murphy testified that his study was hurriedly made and 
that he did not have all the data necessary in order to make a 
complete study and reach accurate results. He does insist, how- 
ever, that in every case he has used a basis favorable to the com- 
plainants and unfavorable to the company. 

Mr. Murphy also stated that defendant company already had 
on file a combination lighting and cooking rate which would be 
retained as an optional rate—the customer to have the option 
of taking this rate, if desired, instead of the proposed new rate. - 
He further stated that the present minimum charge of $1.25 
per month would not be changed, but it is evident that he here 
refers to the minimum for residence lighting because, in testify- 
ing with regard to the proposed commercial rate as shown in 
defendant’s Exhibit No. 1, he added thereto the following: 
“with the minimum bill per month of $1 per kilowatt per month 
per maximum reservation, with a minimum reservation of one 
kilowatt.” And in connection with this proposed commercial 
rate he said that defendant could add to that a provision that the 
maximum reservation should be considered 85 per cent of the 
connected load, or actually to be measured, whichever the cus- 
tomer desired. In response to a question as to why his com- 
pany could not make the same rates for Grandview that Hickman 
Mills and Martin City are receiving from the Kansas City Pow- 
er & Light Company, Mr. Murphy said that on the present rates 
defendant was not making money on the property and had no 
big city like Kansas City to absorb the loss. 

Complainants introduced in evidence the schedules of rates on 
file with this Commission of the Kansas City Power & Light 
Company for supplying electric current at Hickman Mills and 


Martin City. These rates are materially lower than defendant’s 
P.U.R.1928E. 
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present rates at Grandview and also lower than the rates which 
defendant is now offering to make for Grandview. 

Since the hearing, complainants have filed with the Commis- 
sion a letter from Mr. F. 8. Dewey, vice-president of the Kansas 
City Power & Light Company to Mr. Makin (evidently in reply 
to an inquiry made by Mr. Makin) in which Mr. Dewey says: 

“You are advised that our rates for electric service to com- 
munities the size of yours and in the vicinity of Hickman Mills, 
Missouri, or Martin City, Missouri, would be the same as the 
rates which we have on file with the Public Service Commission 
of Missouri for each of said two towns.” 


III. 


[1] This is not a case in which we have two different utilities 
applying for permission to serve the same town. We have be- 
fore us no application from the Kansas City Power & Light Com- 
pany for a certificate authorizing it to serve Grandview and said 
company is not a party to this proceeding; and the letter from its 
vice president, Mr. Dewey, indicates only that if this company 
was serving Grandview its rates would be the same as those 
which it has on file for Hickman Mills and Martin City. On 
the record before us we would not be justified in issuing an order 
permitting the Kansas City Power & Light Company to enter 
and serve complainants’ territory. 

[2] From a review of all of the evidence it will be seen that 
complainants have made no attempt to show the unreasonableness 
of the rates offered by defendant company from the standpoint 
of the return received by the company on the value of the prop- 
erty used in giving the service to their community, but rest their 
case solely upon the proposition that they are entitled to the same 
rates from defendant that neighboring towns are receiving from 
the Kansas City Power & Light Company. If we accede to this 
proposition it means that we are making rates simply by com- 
parison of the rates of the two companies in adjoining territories 
and wholly disregarding any consideration of the cost of the 
service in the different communities, the value of the property 
employed in rendering the service, the amount earned for de- 


preciation and return at the rates in question, and some other 
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factors which are usually given more or less consideration in fix- 
ing rates. Under the law governing our action in these cases 
we cannot agree with complainants’ contention. 

From one answer given by Mr. Murphy, it might be inferred 
that he thought it possible that the rates of the Kansas City Pow- 
er & Light Company at Hickman Mills and Martin City were not 
adequate and that the loss was absorbed by the Kansas City 
territory, but there is no evidence in this case having any bear- 
ing on that question. Neither is there any evidence here from 
which we can reach a final definite conclusion as to the reasonable- 
ness of defendant’s rates in the territory in question. The study 
made by Mr. Murphy does not take into account several factors 
which must be considered in any final determination of the mat- 
ter. The Hagenah & Erickson appraisal which he has used as a 
basis of value has not been approved by this Commission for 
rate-making purposes—we have never made a valuation of de- 
fendant’s properties. 

However, the study made by Mr. Murphy, in the absence of 
other evidence on the point, makes a prima facie showing as to 
the reasonableness of the rates which defendant now offers to the 
community of Grandview. We also find from schedules on file 
with this Commission that these rates are as low, or lower, than 
rates which defendant is charging in other towns of approximate- 
ly the same size. Defendant will be required to file and put in 
effect the rates which it offered at the hearing as shown by its 
Exhibit No. 1, with the additional provisions as testified to by 
Mr. Murphy, and complainants’ petition will be dismissed with- 
out prejudice. An order will issue accordingly. [Order 
omitted. ] 


Brown, Chairman, Calfee and Porter, Commissioners, con- 


cur; Ing and Hutchison, Commissioners, absent. 
P.U.R.1928E. 
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MAINE PUBLIC UTILITIES COMMISSION. 


RE PORTLAND RAILROAD COMPANY. 
[R. R. 1434.] 


Commissions — Judicial notice — Traction abandonment. 

1. The Commission took judicial notice of the location of certain 
city streets and its personal knowledge of the traflic conditions thereon 
in passing upon a petition by a traction company to abandon portions 
of its city routes, notwithstanding the fact that the records contained 
no such descriptive evidence, p. 303. 

Service — Evidence — Strect railway abandonment. 

2. The granting of consent for such extreme measures as contem- 
plated by a petition to abandon a portion of a city traction system must 
be made in the presence of detailed, definite, and cogent proof, and 
nothing should be left to intendment, conjecture, or forced inference, 
p. 304. 

Service — Statutes permitting substitution — Traction abandonment. 

3. A statute (Chap. 47, Special Laws 1927) empowering a street 
railway company to use motor vehicles within the limits of its cor- 
porate territory upon the approval of the Commission and consent of 
local authorities, was held to be merely permissive and to go no fur- 
ther than to authorize new service, p. 304. 

Service — Substitution of bus for traction service. 

4.A change in the system of transportation from rail to bus serv- 
ice requires the presentation to the Commission of facts reasonably dis- 
pelling any doubt of the Commission’s duty not to withhold such per- 
mission, p. 305. 

Service — Abandonment — Evidence of necessity — Street railway. 

5. The fact that a city contemplates the resurfacing of a street is 
not even inferential evidence of the city’s desire that a Commission ap- 
prove the removal of the rails and the abandonment of a traction sys- 
tem in such a street, p. 305. 

Street railways — Presumption favoring city officials. 

6. The Commission will assume that the municipal officers of a 
city will deal fairly with a street railway company in the matter of 
resurfacing a street, with resulting financial burdens, p. 305. 

Evidence — Power of Commission to require information. 

7. The Commission may reasonably require evidence of probable 
expenditures required of a street railway company for a proposed re- 
surfacing of the city street and the relaying of rails, in passing upon 
a petition to abandon traction service over such street, p. 306. 

Service — Abandonment — Factors to be considered — Street rail- 


ways. 

8. Before authorization of the abandonment of a portion of a city 
traction system is given, the necessity for such measures must be sub- 
stantiated by evidence showing that all reasonable measures had been 
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exhausted which might preserve rail service, and that there are no 
other lines less remunerative and less to be desired from a practically 
economic vicwpoint, p. 306. 


[June 7, 1928.] 


Petition for authority to abandon certain portions of the 
street railway system of the Portland Railroad Company and to 
operate motor busses as substitute service on certain portions 
of the street railway system; dismissed. 


Appearances: Leon V. Walker, Robinson Verrill, for Cum- 
berland County Power & Light Company; Hon. H. C. Wilbur, 
corporation counsel, for city of Portland and town of Scarboro; 
Hon. Benjamin F. Cleaves; Hon. Wilford G. Chapman, Jr., for 
residents served by Morrill’s-Riverton Line; Hon. Frank H. 
Haskell, for residents of towns of Windham and Gorham; Hon. 
Frederick W. Hinckley, pro se; Hon. George H. Hinckley, for 
residents of South Portland; Hon. Hiram Willard, Hon. Wes- 
ley Mewer, representing Old Orchard Board of Trade; Henry 
Cleaves Sullivan, representing New Riverton Park Company, 
Inc.; Mr. W. H. Buxton, representing town of Cape Elizabeth; 
Mr. Howard H. Waldron, representing Advisory Board of 
Transportation, Bureau of Portland Chamber of Commerce; 
Mr. George W. Blanchard, representing citizens served by Yar- 
mouth-Portland Line, Cumberland Foreside; Mr. Frank M. 
Brown, representing citizens served by Yarmouth Line; Mr. 
Frank H. Osgood, pro se; Mr. Francis D. Chapin, representing 
citizens of Saco; Mr. Warren W. Cole, pro se. 

Under contract dated February 1, 1912, the Cumberland 
County Power & Light Company obtained possession of and has 
since operated the street railway system serving the city of Port- 
land and neighboring towns and cities. By this contract, which 
may remain effective for ninety-nine years from its inception, 
the Cumberland County Power & Light Company, lessee, as- 
sumes certain duties and obligations of the Portland Railroad 
Company, lessor, receiving all revenues and paying all operating 
expenses, including depreciation. Additionally to such expendi- 
tures the lessee binds itself to pay as annual rental a sum of 


money sufficient for interest on all bonds of the lessor presently 
P.U.R.1928E. 
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issued and to be issued, as well as annual dividends of 5 per cent 
upon all of the railroad company’s capital stock. Details of 
such present obligations are: 


Amount of Bonds. Rate. Annual Charges. 
$2,045,000 5% $102,250 
1,600,000 33% 56,000 
Amount of Stock. 
$1,999,000 5% $99,950 


February 1, 1928, the petitioner as such operating utility, 
filed with this Commission a request for authority to discontinue 
service on certain portions of the street railway system as fol- 
lows: 

Spring Street Line—over High and Spring streets westerly 
to Bramhall street, all in Portland; South Portland Heights 
Line—from Summer and Ocean streets, South Portland, south- 
erly to Town House, Cape Elizabeth; Saco & Old Orchard Line 
—from Westbrook street, South Portland to Saco and from 
Dunstan to Old Orchard; Windham Line—from Mosher’s Cor- 
ner, Gorham, to South Windham; Riverton Line—from Mor- 
rill’s Corner to Riverton; Yarmouth Line—from westerly end 
of Martin’s Point Bridge to Yarmouth. 

The petitioner proposed, if it obtained such permission for 
discontinuance, to remove the tracks and equipment used in 
rendering its service, and to operate motor busses upon the 
following routes: 

Spring Street Line, 

Saco & Old Orchard Line, 

Yarmouth Line. 

Agreeably to order of the Commission, a public hearing was 
held in the city hall, Portland, on April 10, 1928. The case 
was then continued for further hearing in accordance with a 
stipulation of interested participants in the hearing which pro- 
vided for the continued operation of the affected branch lines 
under experimental schedules, designed to evince the willingness 
of the company to maintain service, if practicable, and to fur- 
nish additional evidence of public support, or a lack of it, if 
suggested changes in service were adopted. 


On May 18, 1928, the petitioner filed a motion to amend its 
P.U.R.1928E. 
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petition by eliminating from consideration all of the involved 
lines excepting Spring street. No opposition appearing to this 
course, the amendment was allowed, with the consequence that 
the case now pending before us seeks the following objectives 
only: 

A. Abandonment of Spring Street Line, including the removal 
of tracks and equipment. 

B. Authority to operate motor busses over the Spring Street 
Line connecting by transfers with other portions of the system. 

Hearing upon the petition, as amended, occurred at the city 
hall in Portland, May 22, 1928. 

[1] While the record is barren of descriptive evidence con- 
cerning Spring street, we take judicial notice that Spring street, 
from its juncture with High street, runs in a westerly direction 
just southerly of and for a short distance nearly parallel with 
Congress street, which is the main thoroughfare of the city of 
Portland. The width of Spring street is approximately twenty- 
nine and six tenths feet. Relying further upon our knowledge 
of the situation, in the absence of evidence, we may state in the 
interest of clarity of thought that the Spring Street Line runs 
westerly from High street along Spring street to Neal street, 
thence to Carroll street, along which it courses to Vaughan 
street, thence along Vaughan street to Bramhall street, thence 
by Bramhall street to Congress street. 

A memorandum exhibit presented in the case indicates the 
length of this line to be approximately one and thirty-eight hun- 
dredths miles. With propriety, we may also notice that the 
streets served by the Spring Street Line are in the older part of 
Portland, well built up; that this section of the city is pros- 
perous, principally residential with but few community stores. 

The general manager of the petitioning corporation testified 
that the cost of rendering street railway service upon the entire 
system for the year 1927 was forty-four and seven tenths cents 
per car mile, determined by adding to the operating revenue for 
1927 $1,296,423, the deficit for the same year of $171,853, a 
total cost of the service of $1,468,276, and dividing such latter 
figure by car miles of service during 1927, aggregating 
3,285,666. 

P.U.R.1928E. 
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Testimony was offered of deficits accruing through the years 
since 1912. It would not be profitable to discuss these at length 
and it is seemingly sufficient to say that these appeared in 1926 
as $127,812.10 and in 1927 as $171,853.32. The revenues 
from railroad operations for the same two years fell from 
$1,402,767.24 in 1926 to $1,296,423.69 in 1927. 

At the earlier hearing of April 10, while testimony applicable 
to several of the branches was given in some detail, no specific 
evidence was given in respect of the Spring Street Line. The 
petitioner offered no evidence at the hearing to May 22, but 
testimony was submitted by a representative of the city of Port- 
land in relation to plans for the resurfacing of Spring street. 

We are not satisfied that the method of showing the Spring 
Street Line operated at a deficit of $11,561 for 1927, appearing 
in Exhibit 10, justifies a finding that the line is not remunera- 
tive. The 44.7 cost per mile may not apply to Spring street 
unqualifiedly. The general ‘manager terms his conclusions 
“practically all estimates.” While mathematical accuracy is not 
required, we feel the evidence lacks a convincing definiteness 
which greatly minimizes its persuasive quality. 

[2] In our opinion, the granting of consent for the extreme 
measures contemplated by the petitioner should be in the pres- 
ence of proof, detailed, definite, and cogent. Nothing should be 
left to intendment, conjecture, or forced inference. 

[3] The charter of a corporation is a contract between the 
state, the stockholders, and the corporation itself. The charter 
of the Portland Railroad Company grants it exclusive privileges 
of vast extent and importance. It lays upon it the serious duty 
of operating a street railroad system and of rendering adequate 
and reasonable service, and the statutes emphasize this duty in 
language that is not obscure. The Portland Railroad Company 
and its lessee, the petitioner, enjoy the sole privilege of trans- 
porting passengers by such means within the city of Portland. 
In 1927 by Chap. 47 of the Private and Special Laws the Port- 
land Railroad Company was empowered to use motor busses and 
other vehicles propelled by gasoline, electric or other power 
within the limits of its corporate territory, upon securing the 


approval of this Commission and the consent of the municipal 
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authorities. This act is merely permissive; it goes no further 
than to authorize such new service. This statute doubtless has 
its origin in business prudence and alert understanding of mod- 
ern requirements in transportation. 

Our determination of the question presented dispenses with 
the necessity of deciding our authority to consent to abandon- 
ment of service and the removal of the tracks and equipment 
along the Spring Street Line. 

[4] While operating experience or emergent circumstances 
may show the expediency or the necessity of abandoning a street 
railroad service previously rendered by rails laid in the streets 
of municipalities, and the substitution of motor vehicles, rea- 
sons for such a course should be clear, assuringly decisive, un- 
equivocal and re-enforced by pertinent evidence. 

The reasons impelling the management to such a change we 
may assume to have been well grounded and their decisions to 
have been reached after study. Such a change in the system 
of transportation requires, we think, the presentation to the 
Commission of facts reasonably dispelling any doubt of the 
Commission’s duty not to withhold such permission. The evi- 
dence in the present case falls far short of meeting this standard 
’ of proof. 

[5] That the city contemplates the resurfacing of Spring 
street does not inform us even inferentially of the city’s desire 
that we approve the removal of the rails and the abandonment 
of this old branch line through this section. No vote of the city 
council has been presented to us manifesting the judgment of 
those charged with the management of the city of Portland that 
the present system of transportation by rail is objectionable and 
should be discontinued. 

[6] The fear suggested that the contemplated resurfacing will 
result ini the imposition of a burdensome contribution from the 
petitioner is a shadowy thing and finds no foundation on which 
to rest in the evidence. We have no reason to believe that the 
municipal officers of the city of Portland will deal otherwise 
than with generous fairness with the petitioner in this matter. 


That any onerous or financially crippling charge will be 
P.U.R.1928E. 20 
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laid upon the railroad company if the rails remain, is entirely 
conjectural. 

[7] It is true that able Commissions have enunciated the doc- 
trine that under some circumstances abandonment of a street 
railway line is preferable to the expenditure of unwarranted 
sums of money by a financially enfeebled street railway, but 
such a doctrine on the evidence is not applicable to the present 
ease. If we assume it, we are doing so without logical basis, 
and as we have emphasized, in cases of this importance, the 
Commission must not be left to explore dark caverns of specula- 
tion. The case shows us nothing that apprizes us of the probable 
expenditures required if Spring street be resurfaced and the 
rails relaid. 

We believe we may reasonably require evidence of such prob- 
able financial requirements, from a company of such wide ex- 
perience, with engineers qualified to make dependable reports 
and estimates. How would such cost compare with the purchase 
and operation of the proposed bus system? Which would be 
greater? How may this be determined if no evidence be sub- 
mitted ? 

[8] The abandonment of a street railway system in these 
latter days, when so many of our citizens provide their own 
transportation by private automobile, may sometimes be of im- 
perative economic necessity, but such should be substantiated 
by evidence before the company resorts to an abandonment of 
its public duties, even with substituted service, in the heart of a 
populous and prosperous city. Have all reasonable measures 
been exhausted which might preserve the street railway line for 
public use? Are not other lines less remunerative and less to be 
desired from a practicably economic viewpoint ? 

A careful review of all the evidence in the case fails to per- 
suade us that the prayer of the petitioner should be granted, and 
it is accordingly ordered, adjudged and decreed that the petition 
be dismissed. 


P.U.R.1928E. 
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NORTH CAROLINA CORPORATION COMMISSION. 


BUREAU OF LIGHTHOUSES, UNITED STATES DE- 
PARTMENT OF COMMERCE 


v 


SOUTHERN PUBLIC UTILITIES COMPANY 
[Docket No. 6640.] 


Rates — Electricity — Flying field beacons. 

Consumption of airway beacons for the development of commercial 
aeronautics is so low that it does not justify making a special rate for 
this service where such reduction would result in losses to the company 
and discrimination against other consumers. 


[May 14, 1928.] 


Petition of the Bureau of Lighthouses (United States De- 
partment of Commerce) for special rates for aeroplane beacon 
lighting ; dismissed. 


By the Commission: This is the petition of the Bureau of 
Lighthouses, United States Department of Commerce, having in 
charge the construction, supervision, and management of air- 
way beacons, towers, and landing fields for commercial aviation 
under the Air Commerce Act for encouraging and fostering 
commercial aviation. 

The petitioner contends in order that the fullest advantages 
may be obtained from air commerce, it is necessary that airways 
be operated by night as well as by day; and, to the end that 
night flying may be accomplished with the maximum safety to 
pilots and passengers, the Department is marking the routes by 
electrically lighted intermediate landing fields at 30-mile inter- 
vals with beacon lights at 10-mile intervals between these fields; 
that the connected load at each intermediate landing field is 
approximately two and three tenths kilowatts and the energy 
consumption about eight hundred kilowatt hours per month, 
while each beacon between the fields has a load of approximately 
one and six tenths kilowatts and an energy consumption of about 
six hundred kilowatt hours per month, all lights at both types 


of beacon being lighted from sunset to sunrise each night in the 
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year, the loads being fractional horsepower motors as well as 
lighting at each site. The petitioner prefers to obtain com- 
mercial power at each site rather than to use engine-generator 
sets, because through the use of control devices such installations 
are semi-automatic. Petitioner contends that in states where 
this new use of electricity has not already been considered, there 
is no rate that adequately covers this service; that airways are 
laid out, as nearly as practicable, in a straight line, necessitating 
the location of lights, or fields, at isolated places some distance 
from the transmission trunk lines from which power is avail- 
able; that the government is prepared to pay its proper share of 
the cost of power to these sites and is willing to purchase out- 
right pole line extensions and to maintain them. From its 
previous experience, it is found that power companies in general 
are willing to expend a sum equal to from two and one-half 
to three times the estimated revenue from a beacon to be served 
in constructing the pole line extension to such beacon; that this 
sum may be increased in the same proportion by revenues ob- 
tained from additional customers using power from these ex- 
tensions; the excess, if any, in construction cost is then charged 
to the Department of Commerce and paid by monthly service 
charge until amortized, with provision in the contract that 
protects the power company in the event of unforeseen necessity 
of discontinuance of airways service before the monthly service 
charges shall have amortized the government’s share of con- 
struction cost. 

The respondent, the Southern Public Utilities Company, 
states that it does not serve communities affected in this state 
south of Salisbury because the route is laid via Mooresville and 
Gastonia; that the Salisbury site is 1500 feet from its trans- 
mission trunk, that at Thomasville, 17,424 feet; High Point, 
8,448 feet; Greensboro, 6,336 feet; Reidsville, 26,400 feet; 
that to serve such points even at regular lighting rate which 
it has in force for all lighting customers would be unremunera- 
tive; that if it were to undertake to serve this airway route at 
anything less than its regular lighting rate, the loss in such 
service would be prohibitive. The respondent further states 


that it does not give special power rates until a demand of two 
P.U.R.1928E. 
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horsepower or over is made and the single-phase current up to 
two horsepower is and has been the custom of the company and 
3-phase over that; that it cannot change its policy in this case 
without discriminating against other customers and that it would 
be giving a rate which to that special service would show a loss 
and would have to be made up by other classes of service on its 
regular lighting rate if the company received any remuneration 
from any source therefor; that in order not to delay construction 
or installation of the fields and beacons, that they have gone 
ahead and built the connections in co-operation with the Depart- 
ment of Commerce; that the total cost of such installations, 
except that at Greensboro which was estimated, is approximately 
fifteen thousand dollars, a large part of which would be repaid 
by the government during the process of the amortization; that 
the company will maintain the lines and keep them in order so 
as to deliver the power under its contract at all times. Re- 
spondent further claims that in any event each site must be 
served by a separate transformer and the loss of energy will 
about equal the consumption. The petitioner also contends that 
consideration should be given to the uniform load from sunset 
to sunrise each night throughout the year. The respondent says 
if this were not true, it would be impossible to render the service 
the distance from its transmission trunks at the rate which it 
has offered because of the small load demand. 

The Commission has made a lighting rate which is uniform 
for the customers of the Southern Public Utilities Company 
and the reasons advanced for a less rate for the airways service 
are prompted by the desire of the Department of Commerce for 
airways development. The consumption at such stations is so low 
that it does not justify the making of a special rate for this 
service and especially not without creating a loss to the company 
for that particular service because of the reasons advanced above. 
In this case, the respondent has filed with the Commission its 
lighting rate, making it applicable to the airways service. This 
is an untried field for local utilities and it may be that the 
future will develop just what is a reasonable rate and special 
attention will be given in the future to the result of the rates 
in connection with this service in order that the Commission 
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may ascertain what is reasonable and just. The respondent has 
made considerable concession in the installation of a service that 
it considers will be unremunerative and the Commission does 
not feel that concession should now be made in the matter of 
rates until the service has been tried and its result demonstrated ; 
therefore, it is 

Ordered, that the case be dismissed and that the rate pre- 
viously filed by the Southern Public Utilities Company with the 
Commission applicable to other lighting service is hereby ap- 
proved for application to this service from and after its instal- 
lation. 





MISSOURI PUBLIC SERVICE COMMISSION. 


R. C. DeSALME et al. 
v 


UNION ELECTRIC LIGHT & POWER COMPANY. 
[Case No. 5852.] 


Commissions — Judicial power. 
1. The Commission is not a court and has no judicial power, p. 
314. 


Commissions — Duty to take cognizance of pertinent law. 

2. It is the duty of the Commission to take cognizance of all law 
applying to it and to exercise every legal duty and responsibility 
placed upon it, recognizing that it is only an administrative body and 
that its powers and duties are not judicial, p. 314. 


Service diversion — Commission jurisdiction — Discontinuance for 
unlawful, 

3. The Commission has jurisdiction to determine whether or not 
a consumer to whom service has been discontinued because of alleged 
unlawful diversion of current is guilty of such charge in order to pre- 
vent discrimination in service, p. 315. 

Service — Discontinuance for improper action — Lack of proof. 

4. Service discontinued because of alleged diversion of current 
was ordered to be resumed where the charge was denied by the cus- 
tomer and where the company failed at a Commission hearing to 
substantiate such charge with any proof, p. 315. 


[August 20, 1928.] 


P.U.R.1928E. 
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CompxainT against electric utility for discontinuance of serv- 
ice; service ordered to be resumed. 


Statement: 


Ing, Commissioner: On May 7, 1928, R. C. DeSalme and 
Lucille DeSalme filed with this Commission a complaint against 
the Union Electric Light & Power Company, in which it is al- 
leged that said defendant discontinued electric service to com- 
plainants without just cause. Complainants alleged that they 
are citizens and property owners of St. Louis county, Missouri; 
that in August, 1927, they contributed a sum of money in excess 
of two hundred dollars toward the payment of the cost of the es- 
tablishment of electric service in their residence and thereafter 
duly paid to defendant all charges assessed by defendant for 
electric service, but that on or about the day of , 
1927, said company, without legal or just cause, cut off and dis- 
continued all electric service to and for the said complainants’ 
home. Complainants, therefore, pray for an order on defendant 
requiring it to restore said service. 

The defendant in due time filed a motion with the Commis- 
sion to dismiss the complaint herein on the ground that this Com- 
mission has no jurisdiction of the subject-matter of the com- 
plaint. Defendant, in its motion, alleges that on or about May 
26, 1927, the defendant discovered that the complainants had and 
maintained upon their premises a by-pass connection or other de- 
vice which prevented or would prevent the meter on said premises 
from registering the total electrical energy used by complainants ; 
that on June 2, 1927, the defendant discontinued service to com- 
plainants by reason of the matters and things aforesaid, and that 
the question of whether or not plaintiffs are entitled to service 
depends upon whether or not plaintiffs had upon their premises 
any connection, device or by-pass which would have prevented 
and did prevent the meter from registering the electrical energy 
consumed by them and whether or not said complainants had 
honestly and in good faith fully complied with the rules and regu- 
lations of the defendant company; that said controversy is a 
judicial question and beyond the power and jurisdiction of this 


Commission to hear and determine. Defendant further alleges 
P.U.R.1928E. 
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that the attempt by the Public Service Commission to exercise 
jurisdiction of this cause is in contravention of Article III of 
the Constitution of the state of Missouri, and that any order ren- 
dered by this Commission requiring the defendant to render 
service to the plaintiffs would be in violation of § 30, Article IT 
of the Constitution of the state of Missouri and in violation of 
Amendments 5 and 14 to the Constitution of the United States. 

This case was heard by a member of the Commission at St. 
Louis, Missouri, on the 27th day of June, 1928. 


Facts: 


The testimony adduced at the hearing of this cause shows 
that the complainants live on Cravois Road west of Clayton, in 
St. Louis county, Missouri, where they have resided for the past 
seven years; that they own their home and first received electric 
service from the defendant in April or May, 1927; that they had 
two lights, one in the kitchen and one in the dining room, and 
that the service was discontinued after appromixately four weeks’ 
use, Mrs. DeSalme testified that a representative of the defend- 
ant company came to her home, entered without knocking, went 
to the meter and remained there for approximately two minutes 
and walked out again without saying anything. She further 
stated that neither she nor her husband had received any bill or 
any notice, and had no knowledge of any complaint prior to that 
time. Mrs. DeSalme also stated that there was no device in her 
home for the purpose of diverting current and denied that any 
such device had been used there. She further stated that after 
the service at her home had been discontinued she went to the 
office of the company and there had a conversation with the 
assistant treasurer of the company, and was informed by him 
that the service had been discontinued for the reason that a piece 
of wire designated as a U jumper had been found on the prem- 
ises, and that service would be restored upon condition that com- 
plainants pay a sum of money for the construction of a lock box 
and for the estimated amount of diverted electric current, or, as 
the witness expressed it, a $5 fine. This complainants refused to 
do. 

No one testified that there was any device at the home of com- 
P.U.R.1928E. 
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plainants for diverting electric current or that any electrie eur- 
rent had been diverted. A witness was at the hearing whom 
counsel for defendant stated was in possession of that informa- 
tion but he was not placed upon the witness stand for the reason, 
as stated by defendant’s counsel, that “we don’t want to offer 
any evidence to show that Mrs. DeSalme was actually using a 
device of this kind because of the position we have taken before 
the Commission that it has no jurisdiction to try that kind of 
controversy.” 

Defendant offered in evidence a copy of the notice sent by de- 
fendant to Mrs. DeSalme, which notice states as follows: 

“One of our men recently discovered an irregularity in your 
method of obtaining electric service. This is to advise you that 
as a result thereof your electric service will be discontinued on 
Thursday, June 2, 1927.” 

The testimony shows that the service was discontinued on 
June 2, 1927, and has not been restored. 

Defendant also offered in evidence a copy of defendant’s rule 
with reference to the use of devises for diverting electric current, 
which said rule is as follows: 

“If connections or any device are found on the premises of 
the consumer which prevent the meter from registering the total 
energy used or to be used, the company shall have the right to 
disconnect its service.” 

A brief was filed by counsel for defendant in this proceeding 
which was mainly devoted to argument and citation of authorities 
to show that the Public Service Commission is not a court and 
has no judicial power. 


Conclusions: 


The question of jurisdiction must first be passed upon. This 
Commission, since its creation, has assumed jurisdiction of rates 
and service of all public utilities under its control, believing that 
the law imposed that duty upon it. If it is the duty of this Com- 
mission to require public utilities to render adequate service to 
their patrons, without discrimination, and to charge therefor 
just and reasonable rates, then the Commission has jurisdiction 
of this case, but if it is not the duty of the Commission to regu- 
P.U.R.1928E. 
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late the service of public utilities, and prevent unjust discrimina- 
tion, then it has no jurisdiction of this case. 

[1] This Commission has so often stated that it is not a court 
and has no judicial power that it seems it ought to be unneces- 
sary to repeat it. In one of the very early decisions rendered 
by this Commission, in the application of the American Refrig- 
erator Transit Company, for an order authorizing the issuance of 
equipment gold notes, issued June 3, 1913, the Commission 
stated : 

“The Commission is not disposed to assume jurisdiction un- 
less fully satisfied such jurisdiction exists.” Vol. I, Mo. P. S. 
C. R. 29. 

In the same volume at page 699, in the complaint of Jackson 
v. Kansas City, St. L. & Chicago R. Co. the Commission stated: 
(Quoting from syllabus) 

“The constitutionality of the Public Service Commission Law 
is a question of law for the decision of the courts, and this Com- 
mission is not disposed to consider such question.” 

[2] In the case of Rhodes-Burford House Furnishing Co. v. 
Union Electric Light & P. Co. reported in Vol. II, Mo. P. S. C. 
R. 656, P.U.R.1916B, 645, the Commission specifically stated 
that it is not a court, and that the Commission is without juris- 
diction to enter an order directing a refund of overcharges for 
electric service as requested, for the reason that the issues of the 
cause could be determined only by a court of justice. The Com- 
mission, however, does not believe that because it is not a court 
it should refuse to take cognizance of the law, but to the contrary 
the Commission is of the opinion that it is its duty to take cog- 
nizance of all the law applying to it and to exercise every legal 
duty and responsibility placed upon it, recognizing that it is only 
an administrative body and that its powers and duties are not 
judicial. 

As previously stated, the Commission understands that the 
Public Service Commission Law places upon it the duty to 
regulate and supervise the rates and service of public utilities. 
Section 10425, Revised Statutes 1919, provides as follows: 

“The jurisdiction, supervision, powers, and duties of the 
Public Service Commission herein created and established, shall 
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extended under this chapter . . . to the manufacture, sale or 
distribution of gas, natural and artificial, and electricity for light, 
heat, and power, within the state, and to persons or corporations 
owning, leasing, operating, or controlling the same; and to gas 
and electric plants, and to persons or corporations owning, leas- 
ing, operating, or controlling the same.” 

Subdivision 3, of § 10477, provides as follows: 

“No gas corporation, electrical corporation, water corporation, 
or municipality shall make or grant any undue or unreasonable 
preference or advantage to any person, corporation or locality or 
to any particular description of service in any respect whatso- 
ever, or subject any particular person, corporation or locality or 
any particular description of service to any undue or unreason- 
able prejudice or disadvantage in any respect whatsoever.” 

[3, 4] The defendant contends that this Commission has no 
authority under the law to determine whether or not complain- 
ants have been unjustly deprived of service but that it is a judi- 
cial question and can only be determined by the courts. There 
can be no doubt that if complainants or either of them were guilty 
of using a device for diverting electric current, defendant was 
justified under its rule on file with the Commission in discontinu- 
ing service to them, but the Commission does not understand the 
law to be that the patrons of public utilities must accept the state- 
ment of the utility or of some employee with regard to their in- 
fraction of some rule of the utility, or be compelled to go to the 
courts in order to obtain the service for which they are ready to 
pay. If that is the law, the Public Service Commission has no 
power to prevent discrimination and public utility patrons will 
be placed at a great disadvantage. 

The Commission is of the opinion that it has no authority to 
determine what amount, if any, the public utility patron should 
pay for current that has been diverted, when they are in fact 
guilty of diverting current, because that is a question to be 
determined by the courts. In this case, however, there was no 
proof whatever that complainants were guilty of using a device 
for diverting electric current, or that they, in fact, diverted any 
P.U.R.1928E. 
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electric current. Therefore, if this Commission has jurisdiction 
of this case and has the right to render a decision, it is compelled, 
under the proof, to find that complainants are not guilty of di- 
verting electric current; that they did nothing that would justify 
the defendant in discontinuing service to them, and that they 
have been unjustly discriminated against. It is true, they are 
charged with unlawfully diverting electric current, but that 
charge was denied. Surely they cannot be subjected to the ex- 
treme discrimination of being deprived of service because some 
employee of the defendant charges them with the infraction of a 
rule of the company. Has the Public Service Commission no 
power to prevent such discrimination? We think it has. 

From the foregoing it clearly appears that the Commission is 
of the opinion that it has jurisdiction of this cause and it will se 
hold. 

After a careful consideration of all of the facts developed in 
this case, the Commission finds that the complainants have been 
unjustly discriminated against in that they have been deprived 
by defendant of electric service, and we further hold that the de- 
fendant should immediately restore electric service to complain- 
ants and thereby remove the discrimination complained of. 

Brown, Chairman, Porter and Hutchison, Commissioners, 
concur; Calfee, Commissioner, absent. 





MISSOURI PUBLIC SERVICE COMMISSION. 


RE J. P. CAYCE. 
[Case No. 6057.] 


Railroads — Abandonment — Permission to junk. 

Authorization was given to the purchaser of a portion of a rail- 
road not in operation for ten years to junk and remove ties, tracks, 
bridges, and other equipment where there was no likelihood of public 
necessity ever requiring a continuation of operation of such lines and 
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where no objection was made by civil and judicial authorities in the 
area affected. 


[September 7, 1928.] 


AppiicaTion by the purchaser of abandoned portion of a 
railroad for authority to junk the same; permission granted. 


By the Commission: The Cape Girardeau Northern Rail- 
road Company formerly owned and operated a line of standard 
gauge steam railroad from Ancell, Scott county, Missouri, to 
Cape Girardeau, thence in a northerly direction to West Chester, 
Missouri, a total distance of 68 miles. A branch line, part of 
which is concerned in the application herein, also extended from 
Saline Junction, which is about twelve miles south of West Ches- 
ter, toward the west, a distance of 35 miles, to the city of Farm- 
ington, Missouri. 

J. P. Cayce, a resident of Farmington, Missouri, and the ap- 
plicant herein, avers in his petition that by virtue of a final de- 
cree and order of sale made by the Cape Girardeau court of com- 
mon pleas, dated March 21, 1924, he was the highest bidder and 
became the purchaser of the “fifth parcel” of said railroad prop- 
erties for, which he now seeks the authority of this Commission 
to take up and remove all of the rails, spikes, angle bars, ties, old 
switches, and other property now on the right-of-way of said 
railroad between Minnith, Missouri, and Farmington, Missouri, 
and to dispose of the same for junk. 

That part of said railroad of which the applicant represents 
himself as the purchaser, at a public sale held at the east door of 
the court house in the city of Cape Girardeau, Missouri, on 
September 12, 1927, under the decree of the said court of com- 
mon pleas, and which is hereafter referred to as the “fifth par- 
cel,” is described as follows: 

“That part of said railroad, approximately thirty-five miles 
in length, beginning at the point known as and called Saline 
Junction in Perry county, Missouri, where the same connects 
with the above mentioned railroad running from the city of 
Perryville to West Chester, thence extending in a general wester- 
ly direction through Perry, Ste. Genevieve and St. Francois coun- 
ties, Missouri, to a point at, in, or near the city of Farming- 
P.U.R.1928E. 
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ton, Missouri, and together with and including all real estate 
and interests in real estate and all depot and terminal grounds 
belonging to the railway company in the city of Farmington, and 
together with and including all property appurtenant to said 
railroad between said two points and all the rights, privileges, 
and franchises belonging or appertaining thereto; subject to the 
prior lien of the holders of $10,000 par value of bonds of the 
Saline Valley Railroad Company to the St. Louis Union Trust 
Company, as trustee, recorded in the office of the recorder of 
deeds of Ste. Genevieve county, in Volume 67, Page 175.” 

It is also represented in the application that the said J. P. 
Cayce owns and controls as attorney all of the $10,000 of par 
value of bonds of the Saline Valley Railroad Company, dated 
September 20, 1903, with accrued interest thereon, which are 
outstanding and unpaid and which are a lien upon the said “fifth 
parcel” of the railroad above described. 

Applicant further avers that the master, appointed by the 
court to make said sale, made a report of the sale to the Cape 
Girardeau court of common pleas and that on September 26, 
1927, the said court did approve and confirm the sale of the said 
“fifth parcel” described above to J. P. Cayce, and that by order 
of said court the master executed and delivered to J. P. Cayce, 
a deed conveying to him the said “fifth parcel” and that the said 
J. P. Cayce represents that he is still the owner of approximately 
twenty-five miles of that portion of said railroad designated as 
“fifth parcel” and described above, being that part beginning at 
Minnith, in Ste. Genevieve county, Missouri, and extending 
in a westerly direction through Ste. Genevieve and St. Francois 
counties, Missouri, to a point at, in, or near the city of Farming- 
ton, Missouri. 

In support of this petition, the applicant represents that the 
portion of the railroad above described has long since been aban- 
doned by the said Cape Girardeau Northern Railroad Company 
as a railroad, and that the said railroad company more than ten 
years ago ceased to operate the same as a railroad; that no train 
has been operated over that portion of said tracks for more than 
ten years, and that the physical condition of said tracks is such 
that it would be impossible to operate the same as a railroad. 
P.U.R.1928E. 
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The application was accompanied by letters signed by J. W. 
Boswell, presiding judge of the county court of St. Francois 
county, Missouri, F. A. Weiler, presiding judge of the county 
court of Ste. Genevieve county, Missouri, and C. A. Tetley, 
mayor of the city of Farmington, Missouri, in each of which it 
was stated, in substance, that notice of this application by the 
said J. P. Cayce had been received by each of the interested par- 
ties and that there is no demand on the part of the people in each 
of the respective communities represented that the railroad be re- 
built and again placed in operation. It was also stated in each 
of the letters that the Cape Girardeau Northern Railroad had 
ceased to operate that portion of the above railroad sought to be 
removed and junked more than ten years ago and that the present 
physical condition of the track, ties, and bridges would make it 
impossible to operate a train over that portion of said road. 

Mr. George W. Cross, receiver of the Cape Girardeau North- 
ern Railroad Company, in a letter to the Commission, relative 
to the application herein, states in substance the same facts re- 
garding the condition of that portion of the road under considera- 
tion and calls attention of the Commission to a decision rendered 
by it in Case No. 1384, reported in Vol. 6, Mo. P. S. C. R. 476, 
P.U.R.1919A, 494, wherein this Commission did not require the 
receiver of the railroad herein involved to restore service over the 
abandoned portion of the railroad where said receiver was act- 
ing in accordance with an order of the court having charge of the 
railroad. 

In the case referred to, which was decided by this Commission 
October 18, 1918, and which was an action brought to restore 
service over a portion of the railroad herein sought to be junked, 
the Commission said, “The receiver in discontinuing the opera- 
tion of the railroad between the points named in the complaint 
was acting under the order of the court (Cape Girardeau court 
of common pleas). The Commission will not undertake to re- 
view or pass upon the legality of that order, but will leave the 
complainants to seek the relief sought herein by an application 
to the court to modify its order.” 

Taking into consideration all of the facts presented herein, 
that the portion of the railroad sought to be junked has not been 
P.U.R.1928E. 
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in operation for more than ten years, that the presiding judges 
of the county courts and the mayor of the city of Farmington, 
in which the tracks, ties, bridges, ete., sought to be junked are 
now located, have no objections to the removal of such idle and 
useless properties of the said abandoned line of railroad, and 
that there is no public necessity for the continuance of said line 
of railroad in its present location, it appears to the Commission 
that the authority sought herein should be granted. 


Brown, Chairman, Calfee, Porter, and Hutchison, Commis- 


sioners, concur; Ing, Commissioner, absent. 
P.U.R.1928E. 
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NEW JERSEY BOARD OF PUBLIC UTILITY COMMISSIONERS. 


ALEXANDER GOULD 
v. 


PUBLIC SERVICE ELECTRIC & GAS COMPANY. 


Rates — Check meter — Billing — Regular conduct of consumer. 

An electric company properly rendered bills based on a reading 

from a check meter located outside of the premises occupied by a 

patron, himself a practicing electrician, whose service meter had on 
previous occasions given evidence of tampering or by-passing. 


[September 6, 1928.] 


CompLaint against alleged overcharge for electric service; 
complaint dismissed. 

Appearances: Alexander Gould for the complainant; George 
H. Blake for the company. 


3y the Board: The complainant in this case, Alexander 
Gould, occupies premises in the city of Trenton, supplied with 
electricity and gas by Public Service Electric & Gas Company. 
Mr. Gould submitted to the Board a complaint, which was to the 
effect that charges for electricity were excessive and because of 
the nonpayment of the bills service had been disconnected. Serv- 
ice was reconnected pending investigation. 

From the testimony it appears that at some time in the early 
spring the Public Service Company was not satisfied that the 
electrical energy supplied to Mr. Gould’s residence was being 
properly registered on the meter, and as a result a separate and 
distinct meter was installed in a box on a pole adjacent to Mr. 
Gould’s residence, and so connected as to measure all of the 
current used in the complainant’s premises. Readings were 
taken on the check meter located on the pole at the same time that 
they were also taken on the meter located within the house. The 
meter on the pole, which had been tested by the company on July 
14, 1928 and found to be correct, indicated that more current 
was being used in the premises than was being shown on the 
meter within the house, and assuming from this that there was 
some tampering with the house meter, the company billed Mr. 


Gould in accordance with the readings of the check meter located 
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on the pole. The matter was at first investigated by an inspector 
of the Board but not being satisfied with the report, Mr. Gould 
asked for a hearing, which was duly held on July 24, 1928, at 
the Board’s rooms in Trenton. 

Further testimony given at the hearing develops further the 
fact that Mr. Gould had been a practicing electrician for about 
eighteen years, and further that on a previous occasion there had 
been indications that the service meter in his premises had been 
tampered with or had been by-passed. 

Mr. Gould’s contention is that the company had no right to 
render bills based upon a check meter located upon the pole, and 
this appears to be the only point which the Board need pass wpon. 
An examination of the records and of the instrument itself shows 
that the meter on the pole is a standard house type instrument, 
was duly tested, as stated, on February 14, 1928, and found to 
be correct within the allowable limits, and an inspection of the 
connections of this meter shows that the meter registered all of 
the electrical energy being delivered to Mr. Gould’s premises, 
and also that the service wires and meter carried only the energy 
going to Mr. Gould’s premises. 

The Board finds and determines, therefore, that the company 
was acting in a proper manner in basing its bills upon the check 
meter installed upon the pole. In consequence, the complaint 
will be and is hereby dismissed. 





MISSOURI PUBLIC SERVICE COMMISSION, 


RE LEXINGTON WATER COMPANY. 
[Case No. 5522.] 


Valuation — Original cost — Necessity for consideration. 

1. Original cost of utility property should be included in the con- 
siderations affecting fair value and rates, p. 339. 

Valuation — Property now owned by company — Railroad tracks. 

2. Capital expended by a water company in items» of property, 
such as railroad tracks serving its plant and a distribution main serv- 
ing a railroad company, although not owned by the water company, 
should be included in the cost of property of the latter until such time 
as they are removed and abandoned, p. 339. 
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Depreciation — Probable life table — Water pipes. 

3. It was held to be highly illogical to assume that the probable 
future life of all water pipes of a system should be classed the same 
and given the same expected life, or that the smaller galvanized pipes 
should carry the same expected life as the larger and heavier galvanized 
pipes, p. 341. 


Depreciation — Consideration of future life — Steam pumping. 

4. The fact that electric pumping equipment can be installed and 
operated at a great saving over the current operation of a steam pump- 
ing equipment, should be reflected in consideration of the probable life 
of the latter for valuation purposes, p. 342. 


Valuation — Franchise expense. . 
5. A utility should be allowed to capitalize any expense actually 
made in obtaining a franchise, and such expense should accordingly be 
included in the present fair value of the property, p. 343. 


Valuation — Going value — Basis for allowance. 
6. Going value is a matter of judgment to be based on all the facts 
in each particular case, and the fact that the Commission has allowed 
a certain amount in another case or in a group of cases, should reflect 
in no way the going value of a utility involved in a subsequent pro- 
ceeding, p. 344. 


Depreciation — Amount allowed — Water company. 
7. An allowance of $4,500 a year was made to provide a fund for 
the retirement of a physical property of a water company having a 
total fair value of all elements in the amount of $285,000, p. 344. 


Discrimination — Free service to municipalities — Water. 
8. Free service to a municipality for use in its public building; 
is a discrimination against other consumers, and the city should pur- 
chase its water on a metered basis the same as other consumers, p. 345. 


Discrimination — Large consumers — Water. j 
9. A special rate of 21.7 cents per thousand gallons to six large 
consumers of a water company was held to be proportionately inade- 
quate where the combined production and distribution expense was 20: 
cents for a like amount, p. 345. 


Evidence — Operating inefficiency — Water utility. 

10. That the production cost of water in one city was excessive as. 
compared with the same costs in other similar cities was taken as one 
indication of obsolete pumping equipment, low load factor, and a pos- 
sibility of more economical administration, p. 345. 


Return — Reasonableness — Necessity for good management. 

11. The right of a utility to earn an adequate return on the fair 
value of its property is subject to the limitation that its affairs must be 
conducted in a reasonably efficient manner so as to earn the same if 
possible, p. 346. 


[September 20, 1928.] 
P.U.R.1928E. . 
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Apptication of a water company for increased rates; rates 
adjusted. 


By the Commission: On October 12, 1927, the Lexington 
Water Company filed application herein asking that the Com- 
mission enter its order authorizing the company to make effec- 
tive rates and charges for its water service at Lexington, Mis- 
souri, which will enable the company to earn its reasonable oper- 
ating costs, an adequate rate of return upon the fair present 
value of the company’s property devoted to the public service, 
and an adequate amount for annual depreciation reserve, and 
for any further order or orders as may appear just and proper. 

Briefly, the application states that the applicant herein has 
not for a number of years made an adequate return on the fair 
present value of its property; that the Commission by its or- 
der in Case No. 2337 (9 Mo. P. S. C. R. 145) effective April 
10, 1920, established rates for.said company which were esti- 
mated to produce a gross revenue of approximately forty-two 
thousand dollars, being $12,000 in excess of annual operating 
expenses as estimated by the Commission; that the Commis- 
sion further increased the rates of said company by its order 
in Case No. 4638, entered on the 13th day of February, 1926. 

The application further states that the above rates and es- 
timates were based on a tentative value of the company’s prop- 
erty for rate-making purposes of $200,000; that said value 
is far less than the fair present value of said property; that 
the company has not during any of the years since the afore- 
said rates were made effective, received as much gross revenue 
as $42,000; that the fair present value of the company’s prop- 
erty is not less than $375,000; and that said company is not 
earning in excess of two per cent per annum as a rate of re- 
turn upon the fair present value of its property used and useful 
in rendering utility service to the public. 

Hearing in this case was held before members of the Com- 
mission at its hearing room in Jefferson City on the 16th and 
17th days of November, 1927, at which time appraisals and 
testimony in support of the application were introduced by 
the company and testimony offered by the city of Lexington, 
Missouri. 


P.U.R.1928E. 
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The testimony further shows that it was desirable and agree- 
able to all interested parties that the Commission direct its 
engineering and accounting departments to make an appraisal 
of the company’s physical property and an audit of the books 
and records of the said company. Accordingly, and on the 
19th day of November, 1927, the Commission issued its order 
directing its engineering and accounting departments to make 
said appraisal and said audit. 

Subsequently said appraisal and said audit were completed 
and further hearing was held in this case before a member 
of the Commission at its hearing room in Jefferson City on 
the 15th day of August, 1928. Briefs were submitted by 
counsel for the company and for the bondholders. 


History. 

The Lexington Water Company was incorporated June 16, 
1884, under the laws of Missouri, with total authorized capi- 
tal stock of $100,000, divided into 1,000 shares of par value 
$100 each. The original stock subscription shows that James 
A. Jones of Wichita, Kansas, subscribed to 993 shares, the 
remaining 7 shares being taken by 7 residents of Lexington, 
Missouri. 

Construction of the waterworks plant was commenced in 
the year 1884 and has since its completion been continuously 
rendering service to the city of Lexington and vicinity. 

In the year 1903, Gustav Haerle of Lexington, Missouri, 
purchased a majority of the company’s outstanding capital stock 
and assumed management of the property. Mr. Haerle con- 
tinued as president and manager until his death in December, 
1918, and at that time owned or controlled substantially all 
of the common stock and $100,000 of bonds of the company. 

The company for many years and until the time of Com- 
mission’s order in Case No. 2337, supra, furnished water al- 
most wholly on a flat rate basis and at a schedule of rates fixed 
by city franchise granted in 1903. The record shows the 
schedule of flat rates produced an insufficient income and the 
company had at the death of Mr. Haerle become so involved 


financially that its affairs were placed in the hands of a creditors’ 
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and bondholders’ committee. Said committee in an endeavor 
to place the affairs of the company on a sound financial basis 
instituted the proceeding in Case No. 2337, supra, in which 
the Commission ordered the company to install a metered system 
of water service and place certain rates in effect. 

During the summer of 1923, a new franchise was obtained 
from the city of Lexington effective for a period of twenty 
years. 

The minutes of a directors’ meeting held on August 11, 1927, 
show that H. C. Spiller & Company, Inc., of Boston, Massa- 
chusetts, had at that date acquired 977 shares of the 1000 shares 
of capital stock, and all of the outstanding second mortgage 
bonds except $280 thereof, of the company. 

The securities of the company now outstanding consist of 
the following: 


Capital Stock: 
$100,000 par value of capital stock divided into 1000 shares 
of par value $100 each. 


First Mortgage Bonds: 
$138,000 par value of first mortgage 6-per cent gold bonds 
dated January 1, 1924, due January 1, 1934. 


Second Mortgage Bonds: 

$55,516 par value of second mortgage 6-per cent gold bonds 
dated January 1, 1924, due January 1, 1934. The interest 
to be compounded and paid at maturity date. The accrued 
interest to December 31, 1927 amounts to $14,571.68. 


The operating results of the company for the year ended 
December 31, 1927, are as follows: 


CON SONOIED 5 onic 5 ve ne nissgnecesespeeeeedas $36,713.07 

Operating expenses exclusive of depreciation ........ 23,231.35 

Net revenue available for depreciation and return ............. $13,481.72 
Nonoperating income (Interest) .........-sseeceeecesceeeeees 12.00 
OOD COE co ainn cccsdssicesscccepsredectosceseeicsct Crees $13,493.72 
Deductions from cross income (Interest) ............eeeeeeees 12,978.77 
Net profit for year, exclusive of depreciation .........++. eoccce $514.95 


P.U.R.1928E. 
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The controversy herein relates principally to the value of 
the company’s land, the accrued depreciation in the company’s 
distribution mains, and whether the value of the railroad spur 
serving the company’s pumping plant and a portion of the 
value of the water main serving the Missouri Pacific Railroad 
Company at Myrick, Missouri, should be included as property 
used and useful to the water company. These matters are dis- 
cussed hereinafter in detail. 

A general statement of the claims made by the company and 
the result of the appraisal made by the Commission’s engi- 
neers is as follows: 


Reproduction 
Investment Reproduction Cost Less 
Cost. Cost. Depreciation. 
Burns & McDonnell Engineering 
ee epee ; $446,533 $342,898 
Burgess & Niple, Engineers ... 447,420 355,117 
Commission’s engineers ....... $238,934 407,508 275,216 


Commission engineers made no estimate of going value and 
for comparative purposes it is excluded from the two totals 
of the Company’s engineers. 

Investment cost of the property could not be obtained by 
the accountants for the reason that some of the books and rec- 
ords of the company are not available. The company did not 
prepare an investment cost appraisal. 

The reproduction cost estimates made by the Commission’s 
engineers are as of date December 31, 1927. The reproduc- 
tion cost estimates of Burgess & Niple and Burns & McDonnell 
are as of date July 15, 1927. 

A comparison of the reproduction cost estimates covering 


the entire property is as follows: 
P.U.R.1928E. 
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Commission Burns & Burgess & 
Engineers. McDonnell. Niple. 
Land devoted to operation ........ $4,305 $7,565 $10.307 
oh 2, Se CCE ere ee . Ja ae ee 
Structures devoted to operation ... 34,310 38,040 34,001 
Intake and suction mains ........ 3,079 3,450 3,500 
Settling, coagulating and _ clear 
WT DOIN Soin icle cececencdes 45,665 43,791 _ 45,316 
Chemical treating plant .......... 563 2,100 1,750 
soiler plant equipment .......... ° 18,938 12,400 13,700 
Ds gh REE OE CL eT 37,510 33,425 36,930 
Water GUE FATE DINING ....cccces  cesnces 11,994 10,633 
Miscellaneous station equipment... 2,518 2,950 2,500 
ees Te Pee CTT 15,286 14,325 16,400 
Distribution mains .............. 157.769 179,314 176,456 
bh Oe, POTTY SELT TET OCTET Ce”. |. » weabeener ||) Rete 
Meters and meter boxes .......... 20,252 22,461 23,284 
PEG PUGEAMEG 6 occ scvctascscsses 7,034 5,372 5.380 
General equipment ............... 3,796 3,624 2,325 
Material and supplies ............ 5,925 5,100 5,000 
Cash working capital ............ 2,000 3,500 3,700 
DONE gcse ctnsngrdwcbesaenaes $360,190 $389,411 $391,182 
Construction overhead costs ....... 47.318 57,122 56,238 
POOUE 6c cececdews Sbwensceecets $407,508 $446,533 $447,420 
Going value ........ Hesstebiaes wvardce 40,000 35,000 
I MEE o.4.5.085 ce nbesee ee casa $407,508 $486,533 $482,420 


Commission’s engineers included water and yard piping with 
the boiler and*pump equipment. 

By referring to the above table of comparison it will be noted 
that the three independent appraisals are usually close for all 
physical elements of property. If the items of land, distri- 
bution mains and working capital be deducted, the foregoing 
sub-total before applving overheads, is changed as follows: 





Commission Burns & Burgess & 
Engineers. McDonnell. Niple. 
NE a6 preacirencn webeiaees $360,190 $389,411 $391,182 
Deduction as indicated ........... 164,109 190,379 190.463 
Comparison of all items of physical 
property except as noted ....... $196,081 $199.032 $200,719 


A comparison of the cost of reproduction less accrued de- 


preciation estimates is as follows: 
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Commission Burns & Burgess & 
Engineers. McDonnell. Niple. 

Land .cccccccscccccccccees ceecee $4,305 $7,565 $10,307 
a Be ee Tree . Re: re ee 
I bao pick ccrinocccedawinen ns 24,428 27,139 27,011 
Intake and suction mains ......... 2,343 1,980 2;000 
DE cctavisancceehad anecasenne 36,583 37,343 41,766 
Chemical treating plant ......... . 366 1,470 1,550 
Bethet PENG fo oi ce csi cceseswes ces 11,496 9,105 12,430 
eer Tr rrr ree 21,327 24,398 27,112 
Water and yard piping ........... = «..... 9,596 8,507 
Miscellaneous station equipment .. 1,717 2,065 1,870 
NE kes case ssccctees eae 8,866 11,460 13,120 
Distribution mains .............. 99,426 135,011 128,054 
nei, PEEP POR OCTET ans, ae tee 
Meter and meter boxes ........... 16,606 17,165 21,325 
Fire hydrants ........ Crsersons oe 4,823 4,029 4,842 
General equipment ......... pe ekes 2,743 2,368 2,325 
Materials and supplies ........... 5,925 5,100 5,000 
Cash working capital ............ 2,000 3,500 3,700 
I nib ESS s i Scan ccaddies $243,736 $299,294 $310,919 
Construction overhead costs ....... 31,480 43,604 44,198 
Sub-total ........ Sineteseesewens $275,216 $342,898 $355,117 
Going Wale ..cccccccccccccccccss  seccces 40,000 35,000 
Grand total ....csccccccccccccces $275,216 $382,898 $390,117 


As in the reproduction cost appraisals the large difference 
in amount of reproduction cost less accrued depreciation is in 
the item of distribution mains although the company’s engi- 
neers found considerably less accrued depreciation in the items 
of structures, boilers, pumps, and standpipe than the Commis- 
sion’s engineers. 

The Commission’s engineers found the annual depreciation 
requirements of the company to be the sum of $4,287, or ap- 
proximately 1.9 per cent of the investment cost of the depre- 
ciable property. 

The company’s engineers made no detailed estimate of an- 
nual depreciation requirement but the company claims an 
amount equal to 14 per cent of the fair present value of the 
depreciable property. 

Land. 

The land of the company consists of nine separate parcels 
and the company’s engineers used an appraisal made by two 
real estate dealers of Lexington for the company. 

Mr. Burgess of the engineering firm of Burgess & Niple, 


added an additional amount of $2,742 to the company’s ap- 
P.U.R.1928E. + 
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praisal for improvements to the tracts on the assumption that 
the real estate appraisers had appraised only the bare land ex- 
clusive of paving, sidewalks, sewers, and other lot improve- 
ments. 

The Commission’s engineers obtained opinions from four 
citizens of Lexington who are realtors or are connected with and 
have knowledge of real estate transactions in the city. 

The following are the conclusions of the company and Com- 
mission’s engineers together with testimony opinions offered : 








Mr. Mayor of Commission 
Parcel No. Hopkins. Lexington. Company. Engineers. 
D xovedesecncs $1800-$2600 $500 $2000 $1100 
De aceite len ie 300 300 275 
© scone eSeee~ess 000 990 360 
M <sccddectoes 2000-2500 000 1200 1330 
D n<euodsevbos 225 75 
D ecu dbaveces 35 
 RSrat> ad 190 
D ctovededueses 150 115 
w aseneccesuns 2000 200 2250 825 
eee $7565 $4305 


The controversy herein relates to parcels Nos. 1 and 9. Par- 
cel No. 1 is the site of the company’s standpipe and is a parcel 
of 2.5 acres fronting 272.7 feet on Wood street by an approxi- 
mate depth of 398.6 feet. 

The Commission’s engineer obtained four opinions as to the 
value of parcel No. 1. These opinions were $250, $500, $1,000, 
and $1,200. In addition to said opinions it was ascertained 
a 50-foot corner lot nearby with sidewalks two sides and in a 
block of property improved with homes had been sold some two 
years prior for the sum of $350. Using this as a basis the 
Commission’s engineers and one of the real estate men giving 
an opinion, had assumed the parcel should be divided into eight 
lots and to these comparable values were assigned the total 
of which amounts to $1,000. The Commission’s engineers dis- 
regarded the two lowest opinions and used an average of the 
two other opinions in arriving at the value placed on this tract. 

Mr. Minor, mayor of Lexington and a member of the board 
of equalization testified that in his opinion parcel No. 1 has 
a fair market value of $500. 


P.U.R.1928E. 
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Mr. Hopkins, president of a Lexington bank and president 
of the Lexington Building & Loan testified that in his opinion 
parcel No. 1 has a fair market value of $1800 to $2200. 

Mr. Hopkins also testified that he is a member of the board 
of directors of the Lexington Water Company and that the 
bank of which he is president holds some of the bonds of the. 
company. 

The Commission’s engineers obtained opinions from the same 
four real estate men as to the value of Parcel No. 9. These 
opinions were $700, $800, $800, and $1,000 based on acreage 
values. 

Parcel No. 9 contains approximately twenty acres of till- 
able land adjoining the river and is subject to the action of the 
water and to overflow. 

Mr. Minor testified that the city of Lexington had sold the 
water company some of this land about thirteen years ago at 
the rate of $10 per acre, and that it was his opinion that the 
tract has no greater value than $10 per acre at the present time. 

Mr. Hopkins testified that in his opinion parcel No. 9 has 
a fair market value of $2,000. 


Structures. 

The company’s engineers have included in the property of 
the company a railroad spur serving the pumping plant. The 
reproduction cost of this spur is estimated by Burns & McDon- 
nell to be $1200 and depreciated $120. 

The Commission’s engineers excluded this spur track for 
the reason that a contract between the railroad company and 
the water company provides that the entire expense of con- 
structing said track, amounting to approximately five hundred 
and thirty-five dollars was to be borne by the water company ; 
that the railroad company was to refund $296 of said amount 
over a period of two years; and that the title to said track, 
the roadbed and all appurtenances, shail at all times be and re- 
main in the railroad company. 

The company claims this item is essential to the conduct of 
its business; that it could not be obtained without payment; 
and that it is used and useful property which should be included 


in the rate base. 
P.U.R.1928E. . 
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Distribution Mains. 

The reproduction cost of distribution mains constitutes the 
major difference between the appraisals of the company’s and 
Commission’s engineers. Their estimate of cost is as follows: 


NTE Ch: SI, 60:91 0'0'6-0-0.60.0:040.00.0-4064408 006006540408 OkHiCS $179,314 
ON OF CD ooh. case t6b0-d0 se cbcdcrsnssseeseucesbincedneus 176,456 
SeNN I NID .-i.65.00'060:650ccedweeneveseebeneaneoesees 157,769 


One item of difference between the company’s and Commis- 
sion’s engineers lies in the exclusion by the latter of a 4 inch 
cast iron pipe line extending 3202 feet to Myrick, Missouri, 
and serving the Missouri Pacific Railroad Company. The Com- 
mission’s engineers found a contract between the railroad com- 
pany and the water company in which it is stated that the 
railroad company should furnish the pipe and the water com- 
pany should lay same, and that the title to said pipe line 
should at all times be vested in the railroad company. 

The company contends said line is used and useful and that 
the cost of installation in the approximate amount of $1,500 
should be included in the appraisal. 

To make said appraisals comparable, the sum of $4640 should 
be deducted from the Burns & McDonnell appraisal and $4435 
should be deducted from the Burgess & Niple appraisal for 
this item. 

The company’s appraisals are made as of date July 15, 1927, 
and the Commission’s engineers’ approval is of date Decem- 
ber 31, 1927. Cast iron pipe prices between said dates dropped 
$8.50 per ton which accounts for a difference in the appraisals 
of Burns & McDonnell and the Commission’s engineers of ap- 
proximately one thousand and fifty dollars. 

The remaining and large difference between the reproduc- 
tion cost appraisals of the company and Commission’s engi- 
neers is primarily in the inventory of the spiral riveted pipe 
in the distribution system. 

The Commission’s engineers spent a number of months in 
making their appraisal. Every available record of the com- 
pany was examined in detail and all possible information ob- 
tained from employees, former employees, and citizens of the 
city. 

P.U.R.1928E. 
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The Commission’s engineers found the distribution system 
consists primarily of spiral riveted pipe manufactured by two 
different firms and that very conclusive evidence is available 
in the records of not only the amount furnished by each manu- 
facturer but also the class of pipe. Since the classes of said 
pipe vary considerably in weight and price the Commission’s 
engineers considered these distinctions. The company’s engi- 
neers made no examination of these records and merely grouped 
all spiral riveted pipe under the two headings of black and 
galvanized. 

Spiral pipe in this system is known as “Root” and “Taylor” 
and quotations and units used by Burgess & Niple and the Com- 
mission’s engineers indicate cost of 4-inch Root spiral riveted 
pipe f. o. b. Lexington, is 20 cents per foot more than the Tay- 
lor spiral riveted pipe. 

Burgess & Niple state that their spiral riveted pipe units 
are based on the average cost of Root and Taylor pipe. The 
appraisal of the Commission’s engineers shows there is no 4- 
inch Root pipe in the system. There is, therefore, approxi- 
mately fifty-six hundred dollars difference in the appraisals for 
4-inch spiral riveted pipe. 

The Burns & McDonnell unit costs for a spiral riveted pipe 
in place are in very close agreement with the units as used by 
Burgess & Niple. 

The inventory of galvanized steel mains as determined by 
the Commission’s engineers is very different from that used by 
the company’s engineers. The Commission’s engineers found 
no 34-inch mains and also found a considerable amount of 
#-inch, 1-inch and 14-inch sizes that are included by the com- 
pany engineers at 2-inch and 3-inch and, therefore, the latter 
carry a much higher unit cost. 

Cash Working Capital. 

The Commission’s engineers estimated $2,000 as the neces- 
sary amount of cash working capital needed by the company 
to pay its operating expenses between the time that said ex- 
penses are incurred and the time that revenue is received to 
reimburse them and has been taken as equal to one month’s 


expenses. 
P.U.R.1928E. + 
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The company claims the cash working capital needed by the 
company is at least 14-month’s operating expenses. 

Bills are payable the first of each month with 10 per cent 
penalty added if unpaid ten days after same are due. 


Going Value. 

Burns & McDonnell include $40,000 in their appraisal for 
going value, and Mr. Baldwin of said firm testified that this 
amount is approximately 12 per cent of their depreciated re- 
production cost and is the average of a number of court de- 
cisions where going value was allowed. 

Mr. Burgess of Burgess & Niple, engineers includes $35,000 
in their appraisal for going value and testified that this amount 
is approximately 10 per cent of their depreciated reproduc- 
tion cost and is the average of a number of court decisions. 


Accrued Depreciation. 

The Commission’s engineers found the property as a whole 
in approximately 68 per cent condition; Burns & McDonnell 
found 77 per cent, and Burgess & Niple found 80 per cent. 

The greater portion of these differences is found in the de- 
preciation of the distribution mains of the company although 
there is some difference in practically all items., 

The methods pursued in each instance are identical. All en- 
gineers made an inspection of the property; investigated the 
past history; determined as nearly as possible the age; and 
with these facts, made an assumption in most cases of the prob- 
able future life, and determined the per cent condition by the 
application of the rates of age to life. The differences for the 
most part are on the assumption of probable life and the 
weighted average age of items. 

The major differences in per cent condition as found by 
Burns & McDonnell Engineers and Commission’s engineers is 
shown in the following comparison: 


Burns & Commission 





McDonnell. Engineers. 
BE oe ed ee nie hep esd wantn Cuedekeebewns ante 73% 61% 
PUMPS ..ccccccccctscccccvcccsvedeececsvccees 73% 57% 
Standpipe 80% 58% 
I CUED. on ducmeesddcccsesecesescue’ 75% 63% 


P.U.R.1928E. 
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Boiler Plant Equipment. 

The Commission’s engineers found the two boilers of the 
company have been in use fourteen years and assigned a life 
of 33-4 years to same. This assumption is based on the fact 
that the original boilers of the company were replaced due to 
being worn out at the end of twenty-nine years, and the fur- 
ther opinion that the entire present pumping system is prob- 
ably obsolete and should be replaced by a more economical 
electrical pumping plant. 

The Commission’s engineers found that the brick stack was 
constructed by Mr. Haerle in 1903. Burns & McDonnell, en- 
gineers, have based their condition per cent on the assumption 
that said stack was built in 1913. Both engineers have assumed 
a life of approximately seventy-five years. 


Pumps. 

There are four pumps of the company doing low and high 
pressure service. 

Burns & McDonnell, engineers, have found said pumps in an 
average condition of 73 per cent. The weighted average as 
determined from the reproduction cost and date of installations 
used by Burns & McDonnell is twenty-two and three tenths years. 
Said engineers, therefore, depreciated said pumps an average of 
1.21 per cent per year which indicates they used an average 
assumed life of eighty-three years. 

Mr. Baldwin of said firm testified that ordinarily fifty years 
is the life of these types of pumps. 

Two of said pumps have been in service forty-three years and 
are no longer manufactured. 

Mr. Burgess testified that in building a plant today he would 
buy a much lighter pump and for less money than these oldest 
pumps. 

A Corliss type pump built by the Platt Iron Works in 1914 
represents two-thirds of the total costs in this account. 

Mr. Baldwin testified that the Corliss pump is a modern 
pump of high efficiency. 

A letter attached to Commission’s Exhibit No. 9 from the 
Platt Iron Works states that they no longer make this type of 


pump. 
P.U.R.1928E. + 











336 MISSOURI PUBLIC SERVICE COMMISSION. 


The Commission’s engineers based their estimate of the con- 
dition of said pumps on the basis of not more than twenty years 
of future life. The twenty years of future life is based on the 
belief that modern electrical pumping would save a large yearly 
amount in operating expenses and that said present pumping 
units are, therefore, obsolete to some extent at this time. 


Stand pipe. 

The standpipe of the company is forty-two years old. It is 
well preserved and well maintained. Commission’s engineers 
assigned an assumed life of one hundred years to this item of 
property. 

Mr. Baldwin testified that in his opinion this standpipe will 
remain standing if not destroyed by some outward or external 
force, possibly another fifty years. 

Burns & McDonnell depreciated the standpipe 20 per cent 
or slightly less than .5 per cent per year which would give a 
total life of approximately two hundred years. 


Distribution Mains. 

The depreciation of the distribution mains of the company 
is the subject of the greatest differences in the depreciated 
costs of the company and Commission engineers. 

Burns & McDonnell have as shown by the testimony of Mr. 
Baldwin, used an assumed life of one hundred years for all 
classes of pipe in the system. 

The system consists of cast iron pipe, spiral riveted pipe that 
is black, galvanized, galvanized and asphalt covered, black and 
asphalt covered, of # 12, 14, 16, and 18 gauge metal, gal- 
vanized steel mains } inch to 3 inches diameter and galvanized 
wrought iron mains 1 inch to 6 inches diameter. 

The Commission’s engineers placed an assumed life on mains 
on the basis of the character of the material from which they 
are made and modified by their inspection. 

Both the company and Commission engineers opened the 
trenches in numerous places and inspected the exterior of the 
mains in such places. There is also a considerable quantity of 
spiral riveted pipe recently removed from the system that is 


available for inspection. 
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The testimony shows that the soil at Lexington is what is 
geologically known as “Loess”, and that said soil is peculiar in 
that metals buried in it do not oxidize or rust so quickly as in 
any other soil. 

The assumed life of mains as used by the Commission’s en- 
gineers is as follows: Cast iron pipe two hundred years; Root 
spiral riveted pipe 75 years; Taylor spiral riveted pipe fifty 
and sixty years depending on whether black or galvanized; or- 
dinary galvanized steel pipe forty years; galvanized wrought 
iron pipe fifty years. 

The evidence shows that all pipe regardless of age is in a 
very good state of preservation and very little apparent depre- 
ciation is observable. 

Spiral riveted pipe which constitutes practically all of the 
pipe in the distribution system is very seldom used underground 
or in distribution systems such as is found at Lexington. Mr. 
Baldwin testifying as to the assumed life of spiral riveted pipe 
mentioned this fact, and that there was very little informa- 
tion that could be used as a guide in the determination of an 
assumed life. Mr. Baldwin further stated that in his opinion 
the spiral riveted pipe would last as long as cast iron pipe. 


Annual Depreciation Requirement. 

The company claims the annual depreciation requirement 
should be 14 per cent of the fair present value of the property. 

Mr. Baldwin testified that the amount estimated in the Burns 
& McDonnell appraisal is 14 per cent of the estimated repro- 
duction cost less depreciation and is only an approximation 
since the correct assumption should be on the basis of original 
cost of the property. 

The Commission’s engineers prepared an appraisal on the 
basis of investment cost and by applying the assumed lives of 
the various items of property as found by them, obtained an 
annual depreciation requirement of $4,287. 


Franchise Costs. 
The testimony shows and is supported by the findings of 
the Commission’s accountants that in 1923 the company ex- 


pended the amount of $707.80 in obtaining a new franchise. 
P.U.R.1928E. , 22 
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Rate Case Expense. 

The company was given permission to introduce and on Au- 
gust 29, 1928, filed with the Commission, a certified state- 
ment of expenditures made in connection with this case. The 


amount of such expense is $10,907.26. 


Rates. 
The present rates for water service and the schedule of rates 
proposed by the company are as follows: 


Present Proposed 
Inside Outside Inside Outside 
City. City. City. City. 


a — gal. per month ...... $.40 $.50 = 3 
Next , ~ epee 65 75 
ee” Beart Cece 35 45 -60 65 
ee ee) Sh weeKes 30 35 

Next 300000 “ “ * rere 50 55 
ment | 6CRCTO FF lkeeens .20 25 .25 30. 
ment 6E Se FFF fete ° 15 .20 
>... .... ..., Aaa ere ° 15 20 

All over 1,500,000 gal. per month .... 10 15 
All over 1,710,000 gal. per month .... = .15 15 


Service Charge. 
Present. Proposed. 


OP meter POE MOMED . ccccvccccsscccvceseseciceesssne $.60 $1.00 

- ™ “Se eRbEeesseuKoumes Rebbe NSE ° 90 1.50 
= ss of |) VyeBby Reise cha dhes eb Geueeesae 1.25 2.00 
_— _ DR a Rae Le eam eae 2.50 4.00 
: * ” ” CC ENRC Ke 6d demebaninsesdbocens 4.00 7.00 
ieee 0 ba eee Te Ter T TTT TTT eT Creer Te 7.50 12.50 
| it " ” Gade ONS RENSAS Koco do KS eee. 10.00 17.50 


Present minimum monthly bill $1. 
City is now furnished all water without cost, except a rental charge for 


fire hydrants at $65 each per annum is made. 
Proposed fire protection and city rates: 

City—Lump sum of $8,000 annually. 

Additional hydrant rental per annum $25 each. 


Conclusions. 


Original Cost of Physical Property Exclusive of Land. 

The Commission’s engineers offered the only evidence rel- 
ative to the original cost of the physical property of the Lex- 
ington Water Company. The estimated cost as found by said 
engineers and including material and supplies, but excluding 
land and right-of-way is the sum of $232,594. 

The company has maintained that inasmuch as the books 
and records of the company are very incomplete, an original 
cost appraisal is too speculative and should not be considered 
P.U.R.1928E. 
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to any extent in the determination of a fair present value of 
the property. 

Major Towles, Commission’s engineer who made the appraisal 
for the Commission, testified at length as to the percentage 
of record costs and estimated costs used in the original cost 
appraisal and stated that in his opinion the original cost ap- 
praisal more accurately reflected such costs than the repro- 
duction cost appraisal reflects present costs for the reason that 
a very considerable part of the original cost appraisal is based on 
the actual figures while all of the reproduction cost is a purely 
engineering estimate. An allowance for omissions and con- 
tingencies is also allowed in the original cost appraisal and 
applied to all of the physical property except land, even though 
a part of such costs are known and there is no necessity for 
such allowance. 

[1] The Commission is of the belief that the original cost 
of property should be included in its considerations affecting 
fair value and rates and the evidence clearly shows the Com- 
mission’s engineers were very painstaking and thorough in their 
determination of such costs. 

[2] The Commission also believes that capital expended in 
items of property such as the railroad track serving this com- 
pany’s plant and the distribution main serving the railroad 
company at Myrick, Missouri, although not owned by the water 
company, should be included in the cost of the property until 
such time as they are removed and abandoned. The total orig- 
inal cost to the company of these items is estimated at $1,450. 

In view of the above and after full consideration of all 
the evidence herein, the Commission is of the opinion that the 
original cost of used and useful physical property of the Lex- 
ington Water Company, exclusive of land and working capi- 
tal and inclusive of omissions and contingencies, construction 
overhead costs and material and supplies as of date Decem- 
ber 31, 1927, is the sum of $234,044. 


Reproduction Cost of Physical Property Excluswe of Land. 
The testimony relating to the reproduction cost of the physi- 


cal property shows that practically all of the differences be- 
P.U.R.1928E. 
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tween the company’s appraisals and the appraisal presented by 
the Commission’s engineers are caused by the differences in 
inventory and the study of the property. 

Two or more of the Commission’s engineers spent approxi- 
mately seven months in the preparation of their appraisals and 
studies. The testimony indicates that every possible fact rela- 
tive to the inventory and cost of said property was obtained; 
that the records reveal quite a large difference in the invento- 
ries of the company’s and Commission’s engineers, especially 
in the items of distribution mains; that the company’s engi- 
neers based their estimates of reproduction costs in great part, 
on costs of work in similar plants; and that the Commission’s 
engineers used costs as determined from the records of the com- 
pany, from local contractors and from records of other utilities 
in the city of Lexington. 

Mr. Baldwin, of the firm of Burns & McDonnell, engineers, 
and the only witness to testify on the appraisal of said com- 
pany, stated that he had not prepared said appraisal. His 
testimony further indicates he had no connection with said ap- 
praisal until after same had been completed when he had made 
several trips to Lexington for the purpose of depreciation studies. 

The Commission is of the opinion that Mr. Baldwin is poorly 
qualified to testify as to the appraisal made by his firm. 

Mr. Burgess testified that he prepared the appraisal for his 
firm; that the inventory made by the firm of Burns & McDon- 
nell was accepted by him; and that he had spent six days on the 
property of the company. 

In view of the above the Commission is of the opinion that 
the appraisal made by its engineers more nearly reflects the 
true inventory and reproduction cost of the physical property. 

The Commission will include the sum of $1,450 expended 
by the company on the used but not owned railroad spur and 
the water main serving the railroad company at Myrick, Mis- 
souri. 

The Commission, therefore, finds after full consideration of 
all the evidence herein that the reproduction cost of used and 
useful physical property of the Lexington Water Company, 
exclusive of land and working capital and inclusive of omis- 
P.U.R.1928E. 
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sions and contingencies, construction overhead costs and ma- 
terial and supplies as of date December 31, 1927, is the sum 
of $402,618. 


Accrued Depreciation of Property. 

A large proportion of the reproduction cost of this property 
is in its distribution mains, and due to the rather unusual fact 
that spiral riveted pipe has been used almost wholly in this 
system of mains, and that this class of pipe is very seldom 
used for underground distribution, the engineers have intro- 
duced a large amount of speculation as to the probable life 
of spiral riveted pipe and of other kinds of pipe. 

Burns & McDonnell, engineers, have arbitrarily assumed that 
all classes and kinds of pipe in this system will remain in 
service the same length of time, viz., one hundred years. Bur- 
gess & Niple, engineers, assumed cast iron pipe will remain 
in service two hundred years and all other pipe remain in serv- 
ice one hundred years. The Commission’s engineers assumed 
east iron pipe will remain in service two hundred years and 
that other pipe in the system will have lives dependent on 
its physical construction. 

[3] Some of the distribution mains are as small as #-inch 
galvanized iron pipe; the spiral riveted pipe is of varying thick- 
nesses, some of said pipe is black pipe and some is galvanized, 
and all are very thin as compared with cast iron pipe. It, there- 
fore, seems highly illogical that if assumptions of probable fu- 
ture life were necessary, that all of the pipe in this system should 
be classed the same and given the same expected life or that the 
smaller galvanized pipe should carry the same expected life as 
the larger and heavier galvanized pipe. 

If the assumption of the Burns & McDonnell, engineers, is 
correct and cast iron pipe will continue in use for one hun- 
dred years in this property then their assumptions for other 
kinds of pipe are in the opinion of the Commission radically 
incorrect. 

The evidence while showing the Commission’s engineers made 
a more carefu} study before selecting an expected life for pipe, 
indicates that somewhere between fifty and one hundred years 


is the proper expected life of spiral riveted pipe in this system. 
P.U.R.1928E. * 
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The Commission in view of all the evidence is, therefore, 
of the opinion that the appraisal of its engineers may not cor- 
rectly reflect the cost of reproduction less accrued depreciation 
of distribution mains and that their estimate of this item should 
be increased in the amount of $8500. 

Differences exist in the amount of accrued depreciation in 
the boiler plant and pumping equipment as determined by the 
company’s and Commission’s engineers. Some of this differ- 
ence is due to the incorrect date of installation placed by the 
company’s engineers on some of this property. The remaining 
difference is due to the differences in expected life. 

[4] The Commission’s engineers investigated operating con- 
ditions at the plant and prepared an estimate which shows that 
electrical pumping equipment can be installed which would 
save a considerable sum now spent in operating the pumping 
plant. 

Without going into the details of this investigation the Com- 
mission is of the opinion that the water company has been finan- 
cially handicapped in the past and it would probably be best 
to allow the present management to make a full and detailed 
investigation of electrical pumping before seriously consider- 
ing the same. However, the investigation shows there can in 
all probability be a saving by such an installation and this 
fact should be reflected in the probable life of the steam pump- 
ing equipment. 

Apparent obsolescence is present in the pumps. They are 
no longer manufactured and one of the company’s engineers 
testified he would purchase pumps for a less amount than the 
amount used in his appraisal if he was actually constructing 
this plant. 

The Commission is of the opinion that its engineers have 
given proper consideration to the accrued depreciation in boiler 
plant and pumping equipment. 

The Commission will adopt the amount found by its engi- 
neers for the cost of reproduction less depreciation of the com- 
pany’s standpipe. The testimony submitted by the company 
is very inconsistent with its appraisals in this respect. 

In view of the above and after full consideration of all the 


P.U.R.1928E. 
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evidence herein, the Commission is of the opinion that the cost 
of reproduction less accrued depreciation of the used and use- 
ful physical property of the Lexington Water Company, ex- 
clusive of land and working capital and inclusive of omissions 
and contingencies, construction overhead costs and material 
and supplies as of date December 31, 1927, is the sum of 
$278,500. 


Land. . 
The fair market value of land as shown in the company’s 
and Commission’s engineers’ appraisals is based on opinions. 

The company secured a real estate operator and a lawyer of 
Lexington to appraise their lands. 

The Commission’s engineers obtained opinions from the pres- 
ent assessor, a former assessor and real estate trader, an officer 
in a Trust Company, property owner and trader, and a real 
estate agent. 

The parcel of land along the river is subject to overflows 
each year and the rental received for this parcel indicates that 
it is not very desirable as farming land. 

If the standpipe parcel is based on the recent sale of the 
corner lot in front of said parcel, and consideration given of 
a portion of the parcel being very steep hillside land with a 
ravine running through same, it appears to the Commission 
that said parcel when divided into lots would not be nearly 
so valuable as the said lot which has been recently sold. 

The opinions obtained by the Commission’s engineers indi- 
cate that two of the men considered this parcel as grazing 
or pasture land and priced it on an acreage basis. 

The facts do not justify a value as claimed by the company 
and the Commission will adopt the fair market value of the com- 
pany’s land as found by the Commission’s engineers. 

[5] The company should be allowed to capitalize and earn 
on any expenditure actually made in obtaining its franchise 
and this Commission will include such expense in the fair 
present value of the property. 

The company should be allowed a cash working capita] suffi- 
cient to meet its obligations promptly and have something for 
P.U.R.1928E.  , 
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emergencies. The revenues of the company are due monthly 
with a penalty if not paid within ten days from date due. 
The Commission will allow the sum of $3,000 for cash work- 
ing capital. 

The Commission must make some allowance for going value 
or the fact that this company is operating and has its business 
attached. 

[6] The Commission does not believe that because this Com- 
mission or any Commission has allowed a certain amount for 
going value in a case or in a group of cases, that it reflects in 
any way the going value in this case. 

Going value is a matter of judgment based on all the facts 
in each particular case. 

The Lexington Water Company has for many years enjoyed 
a monopoly in the city of Lexington and vicinity. It also has 
for many years been in financial difficulties, and this in spite 
of relief given by the Commission whenever brought to its 
attention. 

The Commission is of the opinion that the sum of $15,000 
is a fair allowance for going value in this case. 


Fair Present Value. 
The courts have never handed down a definite rule for the 


determination of fair present value of a property but from 
time to time have designated certain factors that must be con- 
sidered, viz.: original cost, reproduction cost, reproduction cost 
less accrued depreciation, reasonable judgment having its basis 
in a proper consideration of all relevant facts, and considera- 
tion of future conditions and costs. 

Summarizing our specific findings upon the various elements 
of the company’s property, we have the following as of date 
December 31, 1927: 


Original cost of used and useful physical property, except land... $234,044 
Cost of reproduction of used and useful physical property, except 


UE “een do bh eeee este Cecmbnshtbeursignsdembic saklaknebdieie’s 402,618 
Cost of reproduction of used and useful physical property, except 

land, less accrued depreciation ............cscccccscccccces 278,500 
Market value of land and right-of-way ..........+-eeeseceere oe 4,340 
Ce SE OND . 5 scccccscewcb scence usenemeane eeedamnns "i 3,000 
Going value .......c.00-e6 C080 66 066506960 60s05050 Soe CCC eRCOCS 15,000 


[7] In view of the foregoing and after a careful considera- 
P.U.R.1928E. 
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tion of all the evidence and relevant facts herein, we find the fair 
present value of the used and useful property of the Lexington 
Water Company including all elements of value, tangible and 
intangible, as of December 31, 1927, to be the sum of $285,000. 


Annual Depreciation Requirement. 

The Commission is of the opinion that the company should 
be allowed to earn the sum of $4,500 each year to provide a fund 
for the retirement of its physical property. 


Rates, Revenues and Expenses. 

Commission’s Exhibit No. 1 shows the company had the sum 
of $13,493.72 net revenue available for depreciation and re- 
turn for the vear ended December 31, 1927. The Commission 
is of the opinion that this amount is inadequate and that the 
company’s net revenue available for depreciation and return 
should be increased. The company also should be allowed to 
amortize the costs of this rate case over a period of five years or 
in the amount of $2,181.45 per vear. 

The fire hydrant rental in the city of Lexington is $65 per 
year per hydrant. The Commission is of the opinion such a 
charge is adequate and just for such service in the city of 
Lexington. 

[8] All water now furnished the city for use in its public 
buildings is free to the city. This is a very unsatisfactory man- 
ner of furnishing service and is a discrimination against other 
consumers. The city should purchase its water on a metered 
basis the same as any consumer. 

[9] During the year 1927, the company sold 73,841,175 
gallons of water at a combined production and distribution ex- 
pense of $14,795.62 or at the rate of 20 cents per thousand gal- 
lons. The company has six customers who purchased 45,770,790 
gallons of the water sold and paid the sum of $9,935.09 for 
same or at the rate of 21.7 cents per thousand gallons. The 
Commission is of the opinion that the margin of profit on this 
class of consumers scarcely pays its proportion of the general 
expenses and provides a fair profit. 


[10] The production cost of water at Lexington is excessive 
P.U.R.1928E. 
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when compared with the same costs in other cities similar to 
Lexington, and bears out the opinion of the Commission’s engi- 
neers that the present pumping plant is obsolete; that the load 
factor is exceedingly low, and that other and less expensive 
methods of production should be inaugurated. 

[11] Rates as proposed by the company which would produce 
an adequate return on the fair present value of the property as 
fixed herein would be considerably in excess of any other metered 
rates in effect within this state. 

The company is justly entitled to an adequate return on the 
fair value of its property but it is also obligated to conduct its 
affairs in an efficient manner. The financial losses of the past 
owners and the design of the present pumping equipment are 
ample evidences of past inefficiency. 

The Supreme Court of the United States has said :— 

“What the company is entitled to ask is a fair return upon 
the value of that which it employs for the public convenience. 
On the other hand, what the public is entitled to demand is that 
no more be exacted from it . . . than the services ‘ 
are reasonably worth.” Smyth v. Ames, 169 U. S. 466, 547, 42 
L. ed. 819, 18 Sup. Ct. Rep. 418. 

In view of the above and all the facts herein, the Commission 
is of the opinion that the maximum rate for metered service in- 
side the city of Lexington should be 60 cents per thousand gal- 
lons of water; that the maximum rate for metered service outside 
the city of Lexington should be 70 cents per thousand gallons of 
water; that the service charge should remain the same as now 
charged ; and that a minimum bill as now charged should remain 
in effect. 

An order will issue in accordance with the above. 


Brown, Chairman, Ing, Calfee and Hutchison, Commission- 


ers, concur; Porter, Commissioner, absent. 
P.U.R.1928E. 
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MAINE PUBLIC UTILITIES COMMISSION. 


RE ANDROSCOGGIN & KENNEBEC RAILWAY 
COMPANY. 
[R. R. 1466.] 


Service — Commission jurisdiction — Abandonment — Street rail- 
ways. 

1, A Commission may command the restoration of a utility service 
which has been voluntarily and unwarrantedly discontinued by a com- 
pany still exercising its charter rights, p. 351. 

Service — Burden of proof — Discontinuance — Street railways. 

2. A transportation utility must prove by cogent evidence facts 
which justify any termination of its former service, which it may pro- 
pose, p. 351. 

Service — Discontinuance — Procedure — Street railways. 

3. A utility seeking to discontinue service should be compelled to 
ask for permission before taking any action rather than place the bur- 
den of proof upon the public after such discontinuance to show cause 
why it should be restored, p. 351. 

Service — Commission powers — Law violation. 

4. The Commission is required to inquire into any neglect or vio- 
lation of the state laws by any public utility including its duty to fur- 
nish safe, reasonable, and adequate facilities for public accommoda- 
tion, p. 360. 

Service — Discontinuance — Commission jurisdiction — Street rail- 
ways. 

5. The Commission has jurisdiction to require a railway utility to 
apply for consent and show cause why such consent should be given to 
any proposed discontinuance of a branch line, p. 360. 

Service — Discontinuance — Inadequate revenue — Construction. 

6. A railway company was permitted to abandon a portion of its 
line upon which the traffic and revenue had steadily decreased so as not 
to permit of a fair return, and where the company was faced with an 
immediate and expensive reconstruction program if safe operations 
were to continue, p. 362. 

Service — Discontinuance — Commission powers — Municipal con- 
sent. 

7. The Commission is not inhibited from granting its consent to 
the discontinuance of service on an interurban railway line passing 
through several municipalities by the fact that the local authorities 
have not yet granted consent to such discontinuance, where the com- 
pany is operating under a permissive and not a mandatory charter, and 
where there was no evidence of contractual relationship between the 
company and such municipalities, and where the officers of the latter 
had notice of, and were present at the Commission hearing without 
protest to the proposed action, p. 365. 

{September 14, 1928.] 
P.U.R.1928E. * 
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Appiication of a railway company for consent to abandon 
portion of its line; granted in accordance with opinion and order. 

Appearances: Andrews, Nelson and Gardiner, and Hon. 
William B. Skelton, for petitioners; Hon. Ernest L. McLean, 
Mayor of Augusta, for city of Augusta; Hon. Herbert E. Foster, 
for town of Winthrop. 


By the Commission: The petitioning corporation is the 
largest street railway system in the state operating 145°%00 
miles of main track; its longest main track running from the city 
of Waterville, in Kennebec county, to Lewiston and Auburn in 
Androscoggin county, thence to the town of Brunswick, from 
which it proceeds through Freeport to Yarmouth. A branch 
track connects Brunswick with Bath. The company operates 
local lines in Lewiston and Auburn; Lewiston to Lake Grove; 
Augusta to Togue; and Lewiston to Mechanic Falls. 

The portion of its lines involved in this proceeding is a branch 
known locally as the Augusta-Winthrop Branch, fourteen miles 
in length, connecting the city of Augusta (the state capital), 
Manchester, East Winthrop, and Winthrop, all in Kennebec 
county. 

The Androscoggin & Kennebec Railway Company is a con- 
solidated system composed of numerous other formerly inde- 
pendent street railway companies, but its derivative rights rele- 
vant.to the pending case come from its absorption of the Augusta, 
Winthrop & Gardiner Railway (organized as the Lewiston, Win- 
throp & Augusta Street Railway, July 13, 1900; whose name 
was changed January 13, 1902 to Augusta, Winthrop & Gardiner 
Railway). 

The Augusta, Winthrop & Gardiner Railway was incorporated 
under the General Law. Its course was “from the junction of 
State street and Western avenue in the city of Augusta, in the 
county of Kennebec, through Augusta, Manchester, Winthrop, 
Monmouth, and Wales to the terminus of the Lewiston, Bruns- 
wick & Bath Street Railway in the town of Webster.” Its loca- 
tion was approved by the Railroad Commissioners December 29, 
1900. 

Chapter 265, Private and Special Laws of 1901, authorized 
P.U.R.1928E. 
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the Augusta, Hallowell & Gardiner Railroad Company to sell or 
lease its property and franchises to the Lewiston, Winthrop & 
Augusta Street Railway upon such terms as were mutually 
agreed upon by the stockholders of the respective companies. 
Such sale was consummated in the year 1902. We shall hence- 
forth refer to the Lewiston, Winthrop & Augusta Street Railway 
by its later name, Augusta, Winthrop & Gardiner Railway. 

By Chap. 54, Private and Special Laws of 1903, the Augusta, 
Winthrop & Gardiner Railway is authorized to lease or sell its 
property and franchises or any part thereof to any street railroad 
company whose lines as constructed or chartered would form 
connecting or continuous lines with the lines of the said Augusta, 
Winthrop & Gardiner Railway as constructed or chartered. It 
will not be helpful to our special inquiry further to trace the 
steps by which the petitioner’s constitutive companies grew into 
the present great system. The Lewiston, Augusta & Waterville 
Street Railway (organized as Auburn, Mechanic Falls & Nor- 
way Street Railway in 1902) acquired the Augusta, pirieisg 
& Gardiner Railway in 1907. 

The Lewiston, Augusta & Waterville Street Railway under 
foreclosure sale by decree of the supreme judicial court in 1918, 
having been bought by bondholders, was reorganized under the 
statute as the Androscoggin & Kennebec Railway Company, the 
petitioner. 

Under the reorganization, the branch line to Winthrop from 
Augusta is operated as an integral part of the petitioner’s present 
system, although originally an independent line functioning by 
its own franchise. The petition asks the consent of the Public 
Utilities Commission to abandon this branch and to dismantle 
the equipment, take up the tracks and sell the material. Have 
we authority to grant such consent ? 


Jurisdiction. 


On more than one occasion, this Commission has been con- 
fronted by the question whether it has authority to consent to 
the abandonment of service by a public utility. Re St. Croix 
Gaslight Co. P.U.R.1919A, 487; Re Coburn Steamboat Co. 


P.U.R.1919C, 71; Re Oxford Electric Co. P.U.R.1920A, 852; 
P.U.R.1928E. . 
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Re Cumberland County Power & Light Co. P.U.R.1928E, 
300. In the case of a gas light company, the Commission 
took jurisdiction to prevent continued economic loss. Re St. 
Croix Gaslight Co. (supra). 

In the absence of determinative opinion by the supreme judi- 
cial court of this state, it is necessary in the pending case for 
the Commission to make a ruling concerning its authority. 

First, we find the petitioner to be a public utility actively 
operating a street railway, as defined in § 15 of Chap. 35 of 
the Revised Statutes, of which the Augusta-Winthrop branch 
line is an integral part. 

For clearness of understanding, let it be known no complete 
abandonment of a public business is before us; the problem arises 
from the proposed abandonment of a branch line only, the re- 
mainder of the system continuing its functions. 

Chapter 55 (Revised Statutes 1916) known as the Public 
Utilities Act, contains no simple and direct declaration of our 
authority to consent to abandonment. 

Section 16 requires every public utility to furnish safe, rea- 
sonable and adequate facilities. 

Section 43 ordains that: “Upon written complaint made 
against any public utility . . . that any . . . practice 
oract . . . isin any respect unreasonable, insufficient 
or that any service is inadequate or cannot be obtained, the Com- 
mission, being satisfied that the petitioners are responsible and 
that a hearing is expedient, shall proceed . . . to make an 
investigation, . . .” 

Section 46: “. . . If upon such public hearing, it shall 
be found that any . . . actor service complained ofas .. . 
insufficient . . . or if it be found that any service is inade- 
quate or that any reasonable service cannot be obtained, the Com- 
mission shall have power to establish and substitute . . . such 
other . . . service or acts, and to make such order 
and such changes in such . . . service and acts as shall be 
just and reasonable.” 

In discussing whether the state, having retained the right to 
regulate rates, notwithstanding a contract establishing them, had 


vested such power in the Public Utilities Commission, the su- 
P.U.R.1928E. 
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preme judicial court, speaking by Mr. Chief Justice Wilson, in 
Re Searsport Water Co. 118 Me. 382, 392, 394, 396, P.U.R. 
19200, 347, 357, 360, 362, 108. Atl. 452, declared: 

“The general purpose of leg:slation of this nature, which has 
been enacted in many of the states, is, we think, to place the 
entire regulation and control of all public service corporations 
(or individuals engaged in supplying a public utility) in the 
hands of a Board or Commission which can investigate condi- 
tions, hear parties, and grant relief much more expeditiously 
and fairly than the legislature itself.” 

“The Utilities Commission, a body specially clothed with all 
the authority of the state for the performance of an important 
governmental function, . . .” 

In respect of rates fixed by contract,— 

“We, therefore, conclude from the general purpose of such 
legislation, and the broad and inclusive terms employed in Chap. 
55 in conferring powers upon the Utilities Commission, and in 
the light of the judicial construction of similar acts by other 
courts of last resort, that the legislature intended to delegate to 
the Utilities Commission of this state as complete power over 
rates fixed by prior contracts that have been determined to be 
‘unjust and unreasonable’ as the state,itself then possessed.” 

[1-3] Applying these broad views to the service of a utility, 
one sees the purpose of the public utility law to be inclusive and 
definite in entrusting to the Commission the entire regulation 
and control of all public service corporations, in respect of serv- 
ice as well as rates. It is readily seen, upon reflection, there is 
little practical difference between the refusal to order an aban- 
doned service restored, upon complaint and after public hearing, 
and the giving of consent, in advance, to the abandonment of the 
same service after such public hearing. If a utility voluntarily 
and unwarrantedly discontinues its service, while still exercising 
its charter rights, the Commission may command restoration of 
service after hearing, but the public complaining is deprived of 
its accustomed use of the utility’s facilities, during at least 
twenty days which must intervene while statutory notices are 
given. The complaining public ordinarily has no dependable 


information concerning earnings and other controlling facts and 
P.U.R.1928F. . 
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presents its complaint invariably without adequate preparation. 
Upon it rests a burden it is ill prepared to sustain. On the con- 
trary, in a hearing for consent to abandon, upon the utility’s 
petition the utility must prove by cogent evidence facts which 
justify the proposed final termination of its former service. The 
ultimate consequence to the public is the same where prior con- 
sent to abandonment is obtained after a public hearing, and 
where precedent voluntary abandonment by a utility is followed 
by hearing upon complaint and refusal to order service restored. 
The former procedure conduces to a complete and more ex- 
haustive hearing. The utility having devoted its facilities to a 
publie calling is allowed to abandon service only after showing 
motives for doing so. No hardship to it can be perceived by 
such requirement, while the public is relieved of a burden of 
proceeding, which rests upon the utility seeking the Commission’s 
consent. 

Courts of unassailable authority have expressed opinions sus- 
taining the jurisdiction of State Commissions in cases similar to 
the case before us in language clear and logical. 

In Herpolsheimer Co. v. Lincoln Traction Co. 96 Neb. 154, 
158, 159, 147 N. W. 206, 1114, the authority of a State Railway 
Commission to consent to an abandonment of service by a street 
railway company was presented to the supreme court. The street 
railway company operating in Lincoln discontinued certain serv- 
ices, abandoning some parts of the line formerly owned and 
operated by it, and the plaintiff began action in the District 
Court to enjoin the defendant from ceasing to operate such lines 
and to compel restoration of service. The Constitution of 1906 
provides: 

“The powers and duties of such Commission shall include the 
regulation of rates, service and general control of common car- 
riers as the legislature may provide by law. But, in the absence 
of specific legislation, the Commission shall exercise the powers 
and perform the duties enumerated in this provision.” 

The statutes enacted pursuant to its provisions are: 

“The Commission shall have the power to regulate the rates 
and the services of, and to exercise a general control over all 


railroads, . . . and all other common carriers.” 
P.U.R.1928F. 
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In construing these provisions the court concludes: 

“When such changes are made they should be made in the 
interest of the public generally, and the rights of the street rail- 
way company, the economy and efficiency of the service, and the 
interests of the citizens who property rights and convenience 
are especially affected, should all be considered. . . . There 
is no doubt that such matters are within the purview of the con- 
stitutional provision and the statute above quoted, which provide 
that the State Railway Commission shall have power to regulate 
the service and control common carriers of passengers. ‘ 
The power to regulate rates of common carriers would be incom- 
plete and comparatively useless without the corresponding power 
to regulate the service, and control the common carrier in per- 
forming such service, and these powers are expressly given to 
the State Railway Commission by the terms of the Constitution, 
and the statute enacted thereunder. It seems clear that these 
provisions prevent the defendant from making such changes in 
the service without first obtaining the authority of the State 
Railway Commission so to do.” 

In Herpolsheimer Co. v. Lincoln Traction Co. 97 Neb. 113, 
149 N. W. 326, motion for rehearing was denied. See also State 
ex rel. Spillman v. Chicago & N. W. R. Co. 112 Neb. 176, 177, 
P.U.R.1924E, 607, 198 N. W. 670, where the court expresses 
the opinion that: 

“. . . the Railway Commission possessed jurisdiction to 
make such order . . .,” for continuance of service: 

~“, . . under the Constitution and statutes of the state, and 
that respondent must obtain the permission of the Railway Com- 
mission in order to discontinue the service, Pas 

In Phoenix R. Co. v. Lount, 21 Ariz. 289, 292, 295, 300, 
P.U.R.1920D, 186, 188-190, 195, 187 Pac. 933, the decision 
turned upon the following facts: 

A street railway company occupying certain streets of 
Phoenix, along which it had conducted its railway service, ceased 
to operate its cars on a few of the streets and took up the track. 
Lount and other citizens petitioned for writ of mandamus to 
compel the railway company to continue operation. July 11, 


1916—the Corporation Commission of the state authorized the 
P.U.R.1928E. + 23 
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abandonment of a portion of a street railway company’s lines. 
Upon appeal, the matter reached the supreme court, which thus 
states: 

“The controversy involves the power of the Corporation Com- 
mission to make the orders relied upon by the appellant (street 
railway company) as justification of its action in making the 
changes; it being contended by appellant that the Commission 
had such power, and by appellees that it did not have such power 
and that, therefore, its orders were null and void.” 

The court then quotes several sections of the applicable statute, 
particularizing in respect of the following: 

Paragraph 2289: “Every public service corporation shall 
furnish, provide, and maintain such service, instrumentalities, 
equipment, and facilities as shall promote the safety, health, 
comfort, and convenience of its patrons, employees, and the 
public, and as shall be in all respects adequate, efficient, just, and 
reasonable.” 

Paragraph 2307: “The Commission is hereby vested with 
power and jurisdiction to supervise and regulate every public 
service corporation in the state and to do all the things, whether 
herein specifically designated or in addition thereto, which are 
necessary and convenient in the exercise of such power and 
jurisdiction.” 

Paragraph 2312: “Whenever the Commission, after a hear- 
ing had upon its own motion or upon complaint, shall find that 
additions, extensions, repairs or improvements to, or changes in, 
the existing plant, equipment, apparatus, facilities or other phys- 
ical property of any public service corporation . . . ought 
reasonably to be made, . . . the Commission shall make and 
serve an order directing that such additions, extensions, repairs, 


improvements, or changes be made. . . .” 


The court then concludes: 

“Viewing the above provisions of the statute and the Consti- 
tution as the only law upon the subject, it would seem that no 
other conclusion could be drawn than that the Corporation Com- 
mission was vested with the power to make the order of July 11, 


1916, and that such order was ample authority for the abandon- 
P.U.R.1928E. 
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ment of that portion of the Brill line of which complaint is made 
by the appellees.” 

“We conclude that the appellant, being a public service cor- 
poration, was subject to the jurisdiction, control, and regulation 
of the Corporation Commission, and that the order of July 11, 
1916, permitting appellant to abandon its line on First and 
Pierce streets is within the letter and spirit of Paragraph 2312, 
Chap. 11, title 9.” (supra) 

In State ex rel. Caster v. Kansas Postal Teleg.-Cable Co. 96 
Kan. 298, 303-307, P.U.R.1915E, 222, 229-233, 150 Pac. 544, 
the respondent telegraph company doing both interstate and in- 
trastate business had maintained for several years a telegraph 
station at Syracuse, but finding that business was not profitable, 
closed its office at Syracuse and discontinued service. The state 
complained through the Attorney General that the company had 
omitted to ask and obtain from the Public Utilities Commission 
an order permitting the closing of its office and the abandonment 
of its business. The court in its opinion quotes from the stat- 
utes creating the Public Utilities Commission, which descend 
somewhat more into detail than the Maine statutes in respect of 
the powers of the Public Utilities Commission. This difference, 
however, is not such, in our opinion, as to make the Kansas 
decision inapplicable to the case before us. The court interprets 
the statute in a way that lodges in the Public Utilities Commis- 
sion authority to consent to abandonment of service previously 
rendered, saying: 

“Tt will be seen . . . that the legislature has promulgated 
a comprehensive program for the regulation and control of public 
service corporations.” 

“. . . we find the Commission vested with full power, au- 
thority, and jurisdiction to supervise and control the public 
utilities and common carriers, and empowered to do all things 
necessary and convenient for the exercise of the power, authority, 
and jurisdiction. That is to say, whatever power is necessary 
to the effectual exercise of the specific powers conferred is like- 
wise conferred . . . every common carrier and public utility 
is required to give reasonably efficient and sufficient service, and 


to make just and reasonable rules and regulations, and the Com- 
P.U.R.1928E. + 
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mission is given power to require reasonably sufficient and effi- 
cient service to be maintained. . . .” 

“Tn view of all these, can there be any doubt of the duty of the 
defendant, before dismantling its station at Syracuse and aban- 
doning its business thereat, to secure the approval of the Com- 
mission for such an important change in its mode of service? 
How is the Public Utilities Commission to discharge its im- 
portant duties if the public service companies may quit business 
here, there, or anywhere in the state without an opportunity for 
the Commission to determine the propriety of such a course? 

Where would this end? If these utility corporations may 
abandon this particular service without consent of the Commis- 
sion, may they not take off their passenger trains, take up and 
abandon unprofitable branch lines, . . . without the consent 
of the Commission? These questions answer themselves. To 
yield approval to the contention of the defendant is to concede 
that the state’s program for the regulation and control of public 
service corporations is ineffective; that the Public Utilities Act 
has been enacted in vain.” 

“Shall the public service company determine this matter itself, 
and without any governmental check of any sort?) No argument 
can be made for the defendant on its right to close its Syracuse 
station without consent of the Commission which could not with 
equal force be made in favor of its right to make any other change 
in its methods of conducting its business in this state without 
consent of the authority vested by law with supervision of its 
business... i” 

The court continues: 
“ . . we insist that the first official tribunal to have consid- 
eration of such matters is the Public Utilities Commission.” 

The court concludes that while the statute does not expressly 
authorize the Public Utilities Commission to consent to abandon- 
ment, nevertheless the purpose of the act includes authority to 


give such consent. 

In State ex rel. Public Service Commission v. Missouri 
Southern R. Co. 279 Mo. 455, P.U.R.1919F, 575, 214 S. W. 
381, the supreme court of Missouri addresses itself to the same 


problem. 
P.U.R.1928E. 
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The likeness of phraseology existing in the Missouri and Maine 
statutes establishing the respective regulatory boards, indicates 
that both statutes had a common source in respect of many mat- 
ters entrusted to the Commissions. The Missouri statute con- 
tains no explicit power for the Commission to consent for the 
state to abandonment of service. 

The Missouri Public Service Commission Act was passed in 
1913; § 27 of Article 2 (Page 570) ordains: 

“Every corporation, person, or common carrier performing a 
service designated in the preceding section shall furnish, with 
respect thereto, such service and facilities as shall be safe and 
adequate and in all respects just and reasonable. . . .” 

Section 47, Paragraph 2 (Page 585): 

“Whenever the Commission shall be of the opinion, after a 
hearing had upon its own motion or upon complaint, that the 
regulations, practices, equipment, appliances or service of any 
such common carrier, railroad corporation, or street railroad cor- 
poration in respect to transportation of persons or property 
within this state are unjust, unreasonable, unsafe, improper, or 
inadequate, the Commission shall determine the just, reason- 
able, safe, adequate, and proper regulations, practices, equip- 
ment, appliances, and service thereafter to be in force. sa 

In this case the Missouri Southern Railroad Company aban- 
doned spur tracks without authority of the Public Service Com- 
mission. The state, acting through the Public Service Commis- 
sion, instituted mandamus proceedings to compel restoration of 
service upon the grounds that the consent of the Commission was 
requisite before the service could be abandoned. Reasoning from 
the expanded powers of the Public Service Commission and the 
consequences resulting if utilities abandon service of their own 
volition, the court decides [P.U.R.1919F, 575, 582] that a util- 
ity cannot determine for itself the question of its right to aban- 
don a line but must apply to the Public Service Commission for 
leave to abandon, saying: 

“Can appellant (railroad company) abandon this service with- 
out applying to the Commission for leave to do so? If so, any 
carrier can abandon any service without such leave, and, doubt- 


less, change fares and take off equipment, whenever it comes to 
P.U.R.1928E. , 
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the conclusion that the facts justify such action. If this course 
be lawful, the Commission will become little more than a figure 
head so far as carriers are concerned, and its powers can be 
ignored or invoked as the carrier may desire. . . . It should 
have applied to the Commission for the leave. Unless the power 
of the Commission to pass on this question is conceded, then it 
is apparent the exercise of some of its express powers is condi- 
tioned upon the consent of the carrier. The express power of 
the Commission over facilities, equipment and construction and 
changes therein and over the operation of trains is of no avail 
if appellant’s (railroad company) contention is sound.” 

In deciding affirmatively the question whether the State Cor- 
poration Commission had authority to consent to abandonment 
as a phase of regulation, the supreme court of appeal of Virgina 
said : 

“The maintenance of street railway tracks as facilities which 
are necessary for the performance of public service by a street 
railway company is obvious. . . . It follows, therefore, that 
under the sovereign power of regulation, as the company may 
be required to establish and maintain such facilities, the state, 
under proper conditions and in order to avoid confiscation, may 
also decline to require their continuance and permit the abandon- 
ment. . . .”’ Hampton v. Newport News & H. R. Gas & E. 
R. Co. 144 Va. 29, 32, 131 S. E. 328. 

The supreme court of Pennsylvania declares: 

“A public service corporation cannot be compelled to continue 
indefinitely operations which will result in the exhaustion of its 
assets. . . . When the railway cannot be run except at a loss, 
the owners may withdraw from the enterprise, but this must be 
done in the way provided by law. If the company desires to sur- 
render all of its powers and franchises, and cease its corporate 
existence, then the application is to be made under the provisions 
of the Act of 1856. If the intention is merely to reduce the field 
of activity, by abandoning certain territory which it otherwise 
would be compelled to supply, the determination of the question 
is for the Public Service Commission. . . . To it is com- 
mitted the regulation of service, by which is meant the duty owed 


by the corporation to its patrons, employees, and the public, in 
P.U.R.1928E. 
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the performance of its charter obligations. . . . The change in 
extent of service is a matter for the Commission, and, after 
investigation, it can determine whether a portion of the line, 
unprofitable in itself, may, in the interest of the public, be aban- 
doned or continued at a risk of loss of entire service, because of 
the drain on revenues by operation of the unproductive branch.” 
Norristown v. Reading Transit & Light Co. 277 Pa. 459, 464, 
121 Atl. 495. See also People ex rel. Hubbard v. Colorado Title 
& Trust Co. 65 Colo. 472, P.U.R.1919A, 542, 178 Pac. 6; North- 
field v. Public Utilities Commission, 100 Ohio St. 424, P.U.R. 
1920C, 925, 126 N. E. 311; Helena v. Helena Light & R. Co. 
63 Mont. 108, P.U.R.1922E, 588, 207 Pac. 337. 

The highest courts of a few states express opinions in irrecon- 
cilable conflict with the cases we have cited, but it will be seen 
upon examination that in some of these, additional factors are 
present influencing their conclusions; in others that the statutes 
of their respective states have not lodged power to consent to 
abandonment of service in the hands of the state regulatory Com- 
missions, or that terms of utilities’ charters would be unlawfully 
affected by the granting of such consent for abandonment. 

See Railroad Commission v. Macon R. & Light Co. 151 Ga. 
256, P.U.R.1921C, 540, 106 S. E. 282; Rutland R. Light & 
P. Co. v. West Rutland, 98 Vt. 385, P.U.R.1925C, 702, 127 
Atl. 882; Re Boston & M. R. Co. 82 N. H. 116, P.U.R.1925E, 
698, 129 Atl. 880. 

The Commissions of many states assume jurisdiction in cases 
such as the one we now consider. In a few states statutes ex- 
pressly confer such authority. 

Sawyer v. Mays (Ark.) P.U.R.1920D, 793; Re Fresno In- 
terurban R. Co. (Cal.) P.U.R.1919B, 684; Re Idaho Power Co. 
(Idaho) P.U.R.1922C, 705; Re Boise Valley Traction Co. 
(Idaho) P.U.R.1923A, 441; Re Indianapolis Street R. Co. 
(Ind.) P.U.R.1926D, 658; Re Chicago, M. & St. P. R. Co. 
(Minn.) P.U.R.1919B, 704; Re Duluth & Northern M. R. Co. 
(Minn.) P.U.R.1921B, 373; Re Exeter, H. & A. Street R. Co. 
(N. H.) P.U.R.1919B, 251; Re Exeter, H. & A. Street R. Co. 
(N. H.) P.U.R.1927C, 136; (Not applicable to steam railroads 


Re Boston & M. R. Co. supra); Dunwell v. Fried Co. (N. D.) 
P.U.R.1928E. 
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P.U.R.1924A, 507; Re New Bremen-Minster Gas Co. (Ohio) 
P.U.R.1920F, 409; Re Utah Rapid Transit Co. (Utah) P.U.R. 
1926D, 688; Re Utah Light & Traction Co. (Utah) P.U.R. 
1927A, 310; Re Virginia R. & Power Co. (Va.) P.U.R.1924D, 
755; Re Newport News & H. R. Gas & E. Co. (Va.) P.U.R. 
1925A, 480; Re United Electric R. Co. (R. I.) P.U.R.1927E, 
200; Re Belt Line R. Co. (N. Y.) P.U.R.1919D, 56; Re Buffalo 
& E. R. Co. (N. Y.) P.U.R.1925E, 849; Re Yonkers R. Co. 
(N. Y.) P.U.R.1925D, 195; Re Hudson Valley R. Co. (N. Y.) 
P.U.R.1927C, 326; Re Grand River Gas Co. (Okla.) P.U.R. 
1917C, 1032; Ex parte Central Illinois Pub. Service Co. (IIl.) 
P.U.R.1916B, 920; Re Bloomington & N. R. & Light Co. (TIl.) 
P.U.R.1922E, 770; Smith v. Atlantic Southern R. Co. (Iowa) 
P.U.R.1915F, 125. 

An interpretation of the statutory provisions of our state that 
a public utility may itself determine when and where it will 
continue its service, subject to Commission review upon com- 
plaint or upon the Commission’s own initiative, presents prac- 
tical cliffieulties in a ease like the present where a state aid high- 
way is about to be reconstructed at considerable expense. If the 
utility abandons service without Commission consent, and such 
voluntary abandonment be afterward condemned and service or- 
dered to be re-established, the highway, if rebuilt, must be torn 
up to permit the relaying of the tracks, a proceeding productive 
of economic waste, which many utilities could ill afford to suffer. 

The interpretation we adopt still allows a utility to discon- 
tinue service in cases admittedly clear, subject to Commission 
review but, at the same time, offers opportunity for precedent 
hearing and judgment where voluntary discontinuance of service 
would be attended by the possibility of an order of restoration at 
great expense. 

[4,5] The Commission is required to inquire into any neglect 
or violation of the laws of the state by any public utility and 
this requirement includes the enforcement of the duty to furnish 
safe, reasonable, and adequate facilities for public accommoda- 
tion; whether such facilities are adequate may be disclosed only 
upon a hearing and consideration of the public need. A deter- 


mination after hearing that there is no public need of a branch 
P.U.R.1928E. 
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street railway line is an indirect way of assenting to abandon- 
ment. Our study of the cited authorities re-enforces our belief 
that we have jurisdiction in the instant case. 


The Case on Its Merits. 


Our study of the financial structure and record of the past 
few years of the entire system (the petitioning Androscoggin & 
Kennebec Railway Company) gives no sanction to the thought 
that this company may indefinitely absorb the losses and pay 
the expenditures required for improvement of the Winthrop line. 

Two kinds of the petitioner’s capital stock are presently out- 
standing, both issued at the time of the reorganization of the 
Lewiston, Augusta & Waterville in 1919: 


Rh: DUD ivttsddcd recdesginacsaesedeewess 6% $1,468,500.00 
Seco PRCT 20 cis cc sc ccdicccocscsescevcsee 5% 1,708,200.00 


Dividends upon these have been at the rate of 6 per cent on the 
first preferred for June 1, 1921 to June 1, 1928, aggregating 
yearly $88,110 and upon the second preferred as follows: 


CO 24% 2,705.00 
Yd re CE er eee ye 23% 42,705.00 
a en ee 24% 42,705.00 
BEE Ay. UE, 5.000 SS RSEESRESS CREE RETRO Ae KER 24% 42,705.00 
i a eer errr ee rt ee ree ee 23% 42,705.00 
BOOT 0, BO a an0 ae 06.00 os 00den esc ek ens descaes None 

CY Ee BOD. ib dtc acu cduanae evn so0ecewnes None 

a eee ee $1.00 17,082.00 


From these figures it appears the system in its entirety (the 
petitioner) is not earning revenues adequate to pay reasonable 
dividends upon its stock—stock obtained upon a reorganization 
with its resultant sale of the property and in exchange for bonds. 
It was in evidence that the last dividend was not earned by the 
amount of $17,265.01 which was accordingly withdrawn from 
surplus. 

In addition to the capital stock of the company is a funded 
unmatured debt amounting to $1,283,500, a portion of which is 
an underlying lien upon essential and seemingly indispensable 
parts of the system. The interest upon this debt has been un- 
failingly paid each year. The gross revenue of the company for 
the first six months of 1928 was $64,277 less than the correspond- 
ing six months of 1927. 

P.U.R.1928E. s 
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3efore we pass from the company’s financial condition as a 
system, to consider the Winthrop branch, which is immediately 
our problem, let us record that the evidence, re-examined by us 
and compared with our official reports, discloses the following: 
[Table omitted. | 

[6] The Winthrop line is in a poor physical condition. The 
cars operate over a rather rough road-bed ; considerable expendi- 
ture will be necessary in the near future to rebuild the overhead 
equipment, replacing poles whose usefulness is near exhaustion. 
The general manager estimates this to be “over twenty thousand 
dollars,” which should immediately be spent upon the line. 


The cars themselves are of a one-man type and not objection- 
able for use upon the line. They certainly are large enough to 
meet the present needs of the traveling public. 

We believe that this line’s usefulness, to the limited number 
of persons who patronize it, does not justify the present economic 
burden imposed upon those passengers who use other portions 
of the system, for if the line itself be operated at a deficit, such 
deficit must be made up by increased earnings from the rest of 
the system, and the company’s financial condition does not war- 
rant the belief that this is an avenue to be followed to escape 
from cessation of service. 

The time consumed in traversing the fourteen miles between 
Augusta and Winthrop of nearly an hour weighs in the mind 
of the public against the twenty-five or thirty minutes used by 
publie motor vehicles or private automobiles. The line traverses 
a prosperous section of our state, passes well developed summer 
resorts; and from these sources comes no persuasive opposi- 
tion on the part of the public to the granting of this petition. 
Such opposition should be accompanied by cogent reasons for 
continuing a line whose revenues over such a long period of time 
indicate indubitably the absence of reasonable prospect for im- 
proved financial condition. 

The passenger earnings of the Winthrop branch have dimin- 


ished with rhythmic regularity. This appears thus: 
P.U.R.1928E. 
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Passenger 
Year. Earnings. 
BEE 050-063 66.46086s 00 cadens naes thems eeeesaeesey Or heas een $40,310.90 
re Pree EO UE, Toe ee rete me ee int Gees 41,538.58 
A ee eT re ee Re ee re 44,225.91 
A ES PP re er ree ere ree ry a ee PR eee . 39,216.05 
BE ets caretndday shins bate beaes wens eam Ree ra meen Bie 31,810.69 
PEE ERA AERE ATA EEK ARS We ON Lee Re eee aoe 27,547.10 
ME Oc btGedw ins Dh vadnds Sad bakes Chas OE Meee eae . 23,676.33 
er ee ae re ere en i ee eee 22,472.78 
PE WG R660 b 2S Ae dee 0554 ds LEE eEe eR baa Re wee 20,257.15 


The passenger earnings of this branch line decreased 33.9 
per cent for the first six months of 1928 when compared with 
the same period of 1927, while the index of decrease for the 
entire system for these periods appears as 12.2 per cent. We 
believe the continuation of this branch would require a large 
expenditure of money and we find no reason to expect that its 
future revenues would justify the withholding of our consent. 
No growth of population in the section affected is impending, 
and we search the record in vain for expedients that might per- 
manently or even for a short time bring increased business af- 
fording new revenues in sufficient amount to make the branch 
self-supporting, or nearly so. No reasonable lessening of oper- 
ating expenses is feasible. Fares are admittedly as high as ex- 
perience here and elsewhere manifests the public will pay or 
ought to be required to pay. 

In Re Portland R. Co. R. R. 1434, P.U.R.1928E, 300, 304— 
306, we indicated certain essentials which should be submitted 
to the Commission in cases of this character, saying: 

“In our opinion the granting of consent for the extreme meas- 
ures contemplated by the petitioner should be in the presence 
of proof, detailed, definite, and cogent. Nothing should be left 
to intendment, conjecture, or forced inference. . . . While 
operating experience or emergent circumstances may show the 
expendiency or the necessity of abandoning a street railroad 
service previously rendered by rails laid in the streets of munic- 
ipalities, and the substitution of motor vehicles, reasons for such 
a course should be clear, assuringly decisive, unequivocal. . . . 
The reasons impelling the management to such a change we may 
assume to have been well grounded and their decisions to have 


been reached after study. Such a change in the system of trans- 
P.U.R.1928E. * 
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portation requires, we think, the presentation to the Commission 
of facts reasonably dispelling any doubt of the Commission’s 
duty not to withhold such permission. . . . The abandonment 
of a street railway system in these latter days, when so many 
of our citizens provide their own transportation by private auto- 
mobile, may sometimes be of imperative economic necessity but 
such should be substantiated by evidence before the company 
resorts to an abandonment of its public duties, .” 

We have applied these principles to the case before us. Stu- 
dents of authority in discussing principles partially controlling 
the situation before us have enunciated doctrines that appeal to 
us through the force and logic of their clear statement. 

“The company must make an honest endeavor to satisfy the 
wants of the public, and must use all means in its control to do 
so; but having done all in its power, it cannot be charged with 
the failure of its endeavors. . . . The duty of a railroad com- 
pany to operate its road requires it merely to meet the public 
wants and exigencies. If there is not sufficient traffic over a 
particular line of road to pay for the expense of running trains, 
this is sufficient evidence that the public do not require it to be 
kept in operation; and in such case the company may cease op- 
erating the road, unless this be contrary to the express terms 
of its charter.” Morawetz, Private Corporations, Second Edi- 
tion, § 1119. 

“The company, although devoting its property to the use of 
the public, does not do so irrevocably or absolutely, but on con- 
dition that the public shall supply sufficient traffic on a reason- 
able rate basis to yield a fair return. And if at any time it 
develops with reasonable certainty that future operation must 
be at a loss, the company may discontinue operation and get what 
it can out of the property by dismantling the road. To compel 
it to go on at a loss or to give up the salvage value would be to 
take its property without the just compensation which is a part 
of due process of law. . . . So long as the railroad company 
‘continues to exercise’ the privileges conferred by its charter, 
the state has power to regulate its operations in the interest of 
the public, and to that end may require it to provide reasonably 


safe and adequate facilities for serving the public, even though 
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compliance be attended by some pecuniary disadvantage.” Rail- 
road Commission vy. Eastern Texas R. Co. 264 U. 8. 79, 68 L. 
ed. 569, P.U.R.1924C, 407, 410, 411, 44 Sup. Ct. Rep. 247. 

In the case just cited the question presented was the right 
of the company to abandon its service and line as an entirety, 
but we refer to it because the court emphasizes that the public 
must supply traffic at reasonable rates sufficient to yield a fair 
return. 

[7] Our attention has been called to Chap. 137 of the Pri- 
vate Laws of 1911 which ordains: , 

“No corporation granted a right or location in the streets of 
Augusta shall abandon or discontinue the use of a portion of 
said location without the consent of the municipal officers.” 

This act antedates the creation of the Public Utilities Com- 
mission. 

It is no longer dubitable that public utilities may not abandon 
service and remove their facilities in the presence of restrictive 
contracts, ordinances, or statutes. Brooks-Scanlon Co. v. Rail- 
road Commission, 251 U. S. 396, 64 L. ed. 323, P.U.R.1920C, 
579, 40 Sup. Ct. Rep. 183; Bullock v. Florida ex rel. Railroad 
Commission, 254 U. S. 513, 65 L. ed. 380, P.U.R.1921B, 507, 
41 Sup. Ct. Rep. 193; Railroad Commission v. Eastern Texas 
R. Co. supra. 

In the case before us the corporation, organized under the 
general law, has a charter that is permissive and not mandatory 
and no evidence before us gives indication of contracts, ordi- 
nances or statutes we should properly consider, except Chap. 
137 of the Private Laws of 1911, to which we have just referred. 
It will be observed upon careful reading that this restriction is 
upon the abandonment or discontinuance of a portion of said 
location. It does not appear to us to inhibit the granting of our 
consent in the instant case. The Winthrop branch passes through 
the towns of Manchester and Winthrop, and as to these, surely 
the municipal officers of Augusta have no jurisdiction beyond 
the city limits, and we are not convinced from a careful reading 
of Chap. 137 that the design of the statute was to meet a situa- 
tion like the pending one. In any event, no knowledge has come 


to us of action expressing the city’s opposition to abandonment 
P.U.R.1928E. 
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in the present case. Its mayor, a lawyer of experience and 
learning, entered his appearance in the case, was present at all 
of the hearings, and while alertly observant of the proceedings, 
initiated no action on the part of the “municipal officers” to 
prevent the abandonment of the Winthrop branch. In the in- 
terest of clarity of thought, be it observed we do not determine 
whether this Commission has authority on behalf of the state 
to grant relief from the obligation of a mandatory charter. 
Such question is not before us. 


It is ordered, adjudged and decreed 

1. That The Androscoggin & Kennebec Railway Company be 
permitted permanently to discontinue service upon the Winthrop 
branch line and to remove the rails, equipment, and apparatus 
employed in the operation of the cars upon said branch, after 
giving reasonable public notice of its intention to take such 
action. 

2. That the petitioner be permitted to sell such of its prop- 
erty used in connection with the Winthrop branch line as is 
necessary or useful in the performance of its duties to the pub- 
lic, under § 40 of Chap. 55 of the Revised Statutes. 


Note.—Service. 


I. Commission jurisdiction, powers, and duties, 367. 
II. Duty to serve, 368. 
III, Abandonment and discontinuance: 
a. In general, 369. 
b. Inadequate return, 370. 
c. Improper action of patrons, 372. 
IV. Substitution of service: 
a. In general, 372. 
b. Railroad agency stations, 373. 
V. Service by particular utilities: 
a. Unified transportation service, 374. 
b. Automobile, 374. 
ec. Electric, 377. 
da, Gas, 377. 
e. Irrigation, 377. 
f. Railroad, 378. 
g. Street railway, 379. 
h 


. Telephone, 380. 
4. Water, 382. 
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I. Commission jurisdiction, powers, and duties. 


Authority of the Public Service Commission has been held by the 
supreme court of Alabama not to be required as a necessary condition 
precedent to the abandonment of a street car line, which is incidental 
to the very comprehensive scheme of traffic regulation adopted by 
the municipality, and consented to by the street railway. A stat- 
ute of that state (1923, § 9184) provides that nothing contained in 
a previous article (§ 9798) shall be construed as a limitation or re- 
striction upon the police jurisdiction or the power of a municipality 
over its streets or highways. Birmingham Electric Co. v. Allen, — 
Ala. —, 117 So. 199, May 24, 1928. 

The Commission has the authority of law to consider whether 
local passenger train service should be permitted to be discontinued, 
and to receive and consider the communications and testimony of 
interested parties as well as the consideration of the general train 
movements with relation to public safety and convenience. Re Chi- 
cago, I. & L. R. Co. (Ind.) No. 9347, May 4, 1928. 

A hot water heating company refused permission by the Indiana 
Commission to abandon its plant, asked that it at least be relieved of 
liability in connection with the failure of its service in case of a 
breakdown during the coming season. It was held: “The Com- 
mission further finds, in agreement with the position of the respond- 
ents, that the Commission legally cannot limit or attempt to limit, 
negative or attempt to negative any liability which might accrue 
against the petitioner by virtue of a breakdown during the next 
heating season beyond the control of the utility, and will, therefore, 
make no attempt to limit this liability which might occur against the 
petitioner.” Re Indianapolis Power & Light Co. No. 9389, June 29, 
1928. 

It is not within the province of the Commission to determine the 
question of closing a local telephone exchange where a statute specifi- 
cally provides the procedure to be followed in such a situation. Re 
Lincoln Teleph. & Teleg. Co. (Neb.) Application No. 6935, Feb. 20, 
1928. 

The Commission has authority to order the restoration of particu- 
lar train service where public convenience and necessity requires 
a continuance of such operation. Re Genesee & Wyoming R. Co. (N. 
Y.) Case No. 4537, April 11, 1928. 

The Commission has authority to order the discontinuance of un- 
profitable train service where the company’s charter imposes a bind- 
ing obligation to render adequate service, notwithstanding the ab- 
sence of a statutory provision expressly conferring such power upon 
the Commission. Ibid. 

The Commission has no authority to require a railroad to enter 
P.U.R.1928E. 
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upon property off of its right of way to replace a track which it may 
have already removed with or without legal right. Freas v. Erie & 
Wyoming Valley R. Co. (Pa.) Complaint Docket Nos. 7503, 7505, 
May 1, 1928. 

The Commission has jurisdiction to require a railroad to main- 
tain a switch connection to a siding track provided by a prospective 
shipper, if under all circumstances such a requirement is reasonable, 
and to maintain such connection in a fit condition as far as the 
boundary of its right of way. Ibid. 

The Commission has authority to order a physical connection 
between farmers’ exchanges which are subject to the public utility 
laws of the state. Re Commonwealth Teleph. Co. (Wis.) U-3597, 
April 17, 1928. 

The Wisconsin Commission under the state law has no authority to 
compel a bus company to continue its operation if the company de- 
sires to go out of business. Re Wisconsin-Michigan Power Co. 
R-3508, May 3, 1928. 


II. Duty to serve, 


An order requiring additional service by an authorized carrier 
where it appears that he cannot render such service, except at a per- 
manent net loss on his entire operation, cannot be sustained. Re 
Colorado Cab Co. (Colo.) Application Nos. 894 et al. Decision No. 
1810, June 7, 1928. 

The obligation which a utility, in accepting a franchise, assumes to 
furnish all the inhabitants within the limits of the chartered terri- 
tory, is subject to the implied limitation that there will be a reason- 
able demand for such extension as measured by a reasonable return. 
Re Berton (Conn.) Docket No. 5089, May 17, 1928. 

A contention of a telephone company, as a defense to a complaint 
of citizens of a particular community for the establishment of tele- 
phone service, that the citizens should themselves construct an ex- 
change and negotiate with the company with a view to tying up 
with long distance service was held untenable where the citizens 
were not engaged in the telephone business, had no knowledge of 
plant construction or operation, and were not under any obligation 
to establish such service. Gonzales v. Southern Bell Teleph. & Teleg. 
Co. (La.) Order No. 503, No. 964, May 21, 1928. 

An order was held reasonable which required a telephone com- 
pany having a net-work of lines reaching the most remote areas of 
a state and traversing in many instances waste and unproductive 
territories in order to reach settled communities beyond, to establish 
service in an unserved territory having a rural and urban population 
of ten thousand persons in need of, and willing to pay for, such 
P.U.R.1928E. 
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service which might be accomplished by bridging a gap of seven 
miles. Ibid. 

The acceptance of a permit from the state by a utility, as evidenced 
by its construction of a transmission line thereunder, places the com- 
pany in the position of having accepted an indeterminate permit in a 
town through which the line passes, and in connection therewith 
the obligation to serve locally under reasonable terms and conditions. 
Johnson v. Eagle River Water & Light Commission ( Wis.) U-3649, 
May 26, 1928. 

III, Abandonment and discontinuance, 
a. In general, 


The Commission will not permit discontinuance of service to a 
consumer who has been receiving service for some ten years, on the 
ground that the use by such consumer of a ram for pumping is very 
wasteful, as long as payment is based upon the total gross amount of 
water delivered. Williams v. Utica Mining Co. (Cal.) Decision No. 
19639, Case No. 2266, April 20, 1928. 

A railroad seeking to discontinue local train service was ordered 
to continue the same until the Commission should have an opportu- 
nity to hold a public hearing to determine whether or not such 
discontinuance should be permitted. Re Chicago, I. & L. R. Co. 
(Ind.) No. 9347, May 4, 1928. 

Permitting the discontinuance of local trains for inadequate reve- 
nue, the Missouri Commission said: “Under the Public Service 
Commission Law, communities served by utilities must be given ade- 
quate service, but the amount of service necessary to be deemed ade- 
quate must be determined largely by the amount of demand for 
service that exists in the communities. Here, fortunately, we may 
consider the demand for additional service in the light of actual 
operating experiences under a schedule admitted to be practically 
the same as that contended for, and both the operating data and 
admissions of complainants show that the demand for the more abun- 
dant service was not commensurate with the cost.” Bunceton Cham- 
ber of Commerce v. Missouri P. R. Co. Case No. 5804, July 18, 1928. 

A petition to abandon a local exchange was entertained where 
signed by 44 of 57 subscribers under a provision of a statute re- 
quiring at least 60 per cent of subscribers to consent to an abandon- 
ment. Re Northwestern Bell Teleph. Co. (Neb.) Application No. 
7023, Dec. 29, 1927. 

A railroad must continue to carry out that duty which it is under 
obligation to perform as a result of its acceptance of a charter as 
well as the duty to furnish necessary public transportation notwith- 
standing the fact that a particular passenger operation might entail a 
financial loss, unless and until a reasonably convenient and adequate 
P.U.R.1928E. : 24 
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alternative service is offered either by operation of motor busses or 
otherwise. Re Genesee & Wyoming R. Co. (N. Y.) Case No. 4537, 
April 11, 1928. 

The abandonment of an entire passenger service is essentially dif- 
ferent in its nature from the abandonment of unprofitable portions 
thereof. Ibid. 

A utility cannot pick and choose nor abandon a portion of its 
business while operating as to the remainder. Ibid. 

The Commission of Appeals of Texas decided that where the 
grantor of certain parcels of real estate in a town had turned over to 
a corporation waterworks and sewer system which he constructed, 
after dedicating them to public use and assuming the usual obliga- 
tions of a public utility, had the right to discontinue such operations 
and that corporations holding under him had the same right. West 
v. Probst, No. 1047-3977, 6 8S. W. (2d) 96, May 2, 1928. 

A sewer company can abandon its service only after a long enough 
period has been allowed to provide other sewerage, or in some cases 
a substitute therefor. Ibid. 

A water company can abandon its service only after a long enough 
period to provide a new supply. Ibid. 


b. Inadequate return. 


The California Commission has held that authorization to abandon 
service should be denied where the utility was receiving a return in 
_ excess of 5 per cent, could earn more by extending service, and where 
consumers had no other source of supply available at a reasonable 
cost. Re Chichizola Estate Co. Decision No. 19686, Application No. 
14386, April 27, 1928. 

An interurban railway was permitted to suspend service where it 
was confronted with an order of the city to pave between the tracks, 
involving an expenditure for which it could not secure funds to meet, 
and where it was operating under a large deficit, and where, if the 
Commission would attempt to fix a rate merely paying operating ex- 
penses without return, the rates would be prohibitive. Re Omaha, 
Lincoln & Beatrice R. Co. (Neb.) Application No. 7239, May 8, 
1928. 

The New York Commission, in authorizing the discontinuance of 
local train service, stated that the evidence proved that there was no 
public support of the service in question, and while the afternoon 
trains were undoubtedly a convenience, particularly in the winter 
time, the railroad company could not be compelled either in law or 
equity to operate a passenger service at a heavy loss where there was 
a lack of public demand. The Commission further stated: “All 
must recognize the fact that changing conditions are affecting the 


steam railroad passenger service on branch lines in rural communi- 
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ties. Good roads and automobiles are taking a large amount of the 
traffic. If there is public interest and a reasonable public use for 
passenger service on a steam railroad, it should be compelled to con- 
tinue that service even at some financial loss, or abandon its line.” 
Camden v. Lehigh Valley R. Co. Case No. 4836, July 11, 1928. 

The New York Commission, in refusing to grant permission to 
a railroad to abandon local train service which would seriously affect 
the business carried on in communities through which the trains 
passed, stated: “While it is true that passenger patronage and reve- 
nues are inconsequential, the loss of reasonably adequate express and 
mail service would be a real blow to the public served by these 
trains. Possibly other means of furnishing reasonably adequate 
mail and express service could be adopted, but no concrete suggestion 
to meet this problem has been offered.” Cato v. Lehigh Valley R. 
Co. Case No. 4815, July 11, 1928. 

Approval has been granted to a street railway to abandon a portion 
of its traction system upon evidence that a deficit resulting from that 
operation was steadily growing. The Pennsylvania Commission 
stated: “It is a well established rule of law that it is unreasonable 
to require a public service company whose corporate right is limited 
to a single power to continue to operate an unprofitable branch of its 
business when the drain from such operation will result in serious 
loss to the entire system and the business of the company and impair 
the service of the company in its entirety.” Re New Castle Electric 
Street R. Co. Application Docket No. 17928, June 18, 1928. 

The Pennsylvania Commission, in commenting upon the inevitable 
inconvenience resulting from discontinuance of local passenger train 
service, stated: “As is always the case in proceedings of this char- 
acter, there will be some inconvenience result from the discontinu- 


- ance of the service but where, as here, the total revenues are less 


than one-third of the operating cost and there does not appear to be 
any great public need for the service being rendered, the Commission 
is not justified in requiring the continued service.” Re Pennsylvania 
R. Co. Application Docket No. 18186, July 3, 1928. 

A street railway earning a return on its entire system minus de- 
preciation of approximately 2.22 per cent was allowed to discontinue 
on a profitable branch crossing sixteen railroad tracks at grade and 
four other tracks of its own system causing heavy maintenance 
charges entailed by reason of such crossings, resulting in an un- 
necessary burden on the street car system as a whole. The Utah 
Commission pointed out that the territory now served by the branch 
could be equally well served by an adjoining line with little incon- 
venience to the residents of the section, and that in case of future 
growth automobile bus transportation would be a more practical solu- 
tion. Re Utah Light & Traction Co. Case No. 978, May 10, 1928. 
P.U.R.1928E. , 
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In answer to a complaint before the Wisconsin Commission for 
refusal to extend service to a rural consumer, a telephone company 
decided that the proposed extension would involve seven miles of new 
line and would require the stringing of additional circuits on exist- 
ing pole leads for a distance of approximately five and one-half 
miles. It took the position that under existing rate schedules it could 
not afford to make the extension, since the revenue to be derived 
would be insufficient to support the required investment. It was 
admitted, however, that the saturation of the proposed line would 
be approximately as great as that of the existing rural system of the 
company. The Commission pointed out that the company had as- 
sumed the obligations of a public utility furnishing telephone service 
and that it was a part of that duty to render service to such resi- 
dents that might apply for it under reasonable terms and conditions. 
The Commission stated: “If the rates now charged by the appli- 
cant are insufficient to yield a reasonable return on the fair value 
of the property, the company has its remedy in an application to this 
Commission for authority to increase rates. The fact that the pro- 
posed extension may not be justified under the existing rates is, 
therefore, not a sufficient reason for failing to render service to the 
applicants.” Railroad Commission ex rel. Smith v. Pittsville Teleph. 
Co. U-3719, July 21, 1928. 


c. Improper action of patrons, 


The person in whose name service is rendered by a utility to prem- 
ises where current has been unlawfully diverted, is presumed to have 
known and profited by such diversion notwithstanding the fact that 
the Commission is unable to ascertain who actually diverted the cur- 
rent. Macke v. Union Electric Light & P. Co. (Mo.) Case No. 5630, 
April 13, 1928. ‘ 

A consumer to whom service was discontinued because of an un- 
lawful diversion of current around the electric meter was required 
to deposit an amount sufficient for the cost of installing a lock box 
to protect against future meter tampering as a condition precedent 
to the restoration of service. Ibid. 


IV. Substitution of service. 


a. In general. 


Authorization to abandon service and to transfer a distribution sys- 
tem was granted notwithstanding protests made on the ground that 
the water supply of the purchasing company, being diverted from a 
stream, was subject to possible contamination and that it had an 
unpleasant odor and taste, where tests showed the supply to be free 
from harmful bacteria, where the supply was chlorinated, and par- 
P.U.R.192SE. 
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ticularly where the old company was operating at a loss. Re Rentz 
(Cal.) Decision No. 19025, Application No. 13791, Nov. 8, 1927. 

The Colorado Commission permitted a railroad to curtail certain 
train service upon a showing that steadily increasing deficits were 
being incurred and in view of the satisfactory nature of the automo- 
bile service with the following conditions: “That the train service 
shall be re-established at and during such times as automobiles are 
unable to operate over the public highways between Como ard Fair- 
play, the county road supervisor to determine when such a condition 
exists.” Re Colorado & S. R. Co. Application No. 1051, Decision No. 
1800, May 29, 1928. 

A telephone company was permitted to abandon a local exchange 
where the evidence showed severe losses in revenue and where the 
patrons could be connected to a neighboring exchange having 24- 
hour service, lower monthly rates and other advantages. Re North- 
western Bell Teleph. Co. (Neb.) Application No. 7023, Dec. 29, 
1927. 

Authority was granted by the Utah Commission to a street railway 
company to discontinue rail service and substitute therefor an elec- 
tric bus service upon the following finding: “That if the present 
street railway system is maintained on Fourth East, it will be neces- 
sary for applicant to repave the track zone on said street and rehabili- 
tate the tracks, and that said rehabilitation and pavement would cost 
approximately one hundred and seventy thousand dollars; that pub- 
lic convenience and necessity does not require the operation of a street 
railway system on said street, but that the public convenience will be 
equally if not better subserved by the substitution of electric trolley 
busses operating on rubber, pneumatic tires, instead of street railway 
tracks.” Re Utah Light & Traction Co. Case No. 1038, July 9, 
1928. 

Permission was granted by the Wisconsin Commission to a tele- 
phone company to change the location of a rural exchange from a 
small community near the limits of a city to a somewhat larger 
community growing more rapidly nearby, where the former arrange- 
ment had been unsatisfactory owing to the fact that the service had 
been practically all confined to multi-party service because of the 
expense of rendering single party service at a great distance from 
the central office. The new location would permit the rendering of 
single and two-party service without an excess radius charge to the 
subscribers in both communities. Re Wisconsin Teleph. Co. U-3711, 
July 30, 1928. 


b. Railroad agency stations. 


The Missouri Commission, in refusing an application of a railroad, 
in Re Missouri P. R. Co. Case No. 5694, May 5, 1928, to discontinue 
P.U.R.1928E. * 
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an agency station and substitute caretaker service therefor, stated 
that the Commission must give consideration to the rights of patrons 
and communities served by a railroad as well as cognizance of the ef- 
forts of carriers towards the economical operation, and that the 
patrons of railroad companies are entitled to a service commensurate 
with the demands of each particular community along the line 
involved. 

Granting authority to a railroad to substitute custodian for agency 
service at a station taking in approximately $1759.33 revenue as 
against $650 expenses for a 6-month period, the Missouri Commis- 
sion stated: “. . . The substitution of a caretaker for a regular 
agent at other similar stations has not in the past been as unsatis- 
factory to the shipping public as had been anticipated.” Re Missouri 
P. R. Co. Case No. 5802, June 9, 1928. 

An application of a railroad to substitute custodian service at a 
station where the record of the earnings did not show a pronounced 
decline over a considerable period of time, such as would ordinarily 
justify a reduction in service, was refused in view of the progressive 
character of the station and the long period for which the community 
had been accustomed to agency service. Re Chicago, M. St. P. & 
P. R. Co. (Wis.) R. 3504, May 22, 1928. 


V. Service by particular utilities. 


a. Unified transportation service. 

Unification of service must mean the conversion of the service ren- 
dered by two transportation systems to such service as would be ren- 
dered if the two systems were one system, as nearly as that may be 
done equitably. Re Peoples Motor Coach Co. (Ind.) Nos. 34-M, 
550-M, 542-M, March 2, 1928. 

The unification of service and the unification of fares and trans- 
fer charges are not separable and in the process a “city-wide” basis 
should be reached. Ibid. 

Patrons of a through bus line are entitled to free transfers either 
to another bus line or to a street car line where unification of service 
is sought by rearrangement of routes. Ibid. 


b. Automobile. 


A slight disruption of service as a result of bankruptcy proceed- 
ings involving the estate of a motor bus operator was held to be no 
real abandonment of service. Re Pasadena-Ocean Park Stage Line 
(Cal.) Decision No. 19318, Application Nos. 14232, 14188, 1420¥, 
Case Nos. 2435, 2436, Feb. 6, 1928. 

The amount of equipment to be used by motor carriers availing 
themselves of permission to render sight-seeing service in a terri- 
tory of scenic attraction was limited to the quantity specifically des- 
P.U.R.1928E. 
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ignated in their certificate. Re Buster (Colo.) Application No. 572, 
Decision No. 1683, April 21, 1928. 

No one-way transportation of passengers was permitted to any 
points in the territory of scenic attraction where sight-seeing service 
was permitted. Ibid. 

Sight-seeing service was permitted to motor carriers in a terri- 
tory of great scenic attraction, with the limitation that all such opera- 
tion should be limited to round trips originating and terminating 
at the point of origin of the service. Ibid. 

The rendition of service by irregular motor operators only when 
a certain number of passengers were available was held not to satis- 
fy public demand where a single passenger would be compelled to 
wait until the different operators had collected enough passengers 
between them to justify one of them making the trip. Re Colorado 
Cab Co. (Colo.) Application Nos. 894 et al. Decision No. 1810, 
June 7, 1928. 

Public convenience will not justify permission for irregular motor 
operators rendering service only when a certain number of passengers 
are available to make one-way trips or round trips with stop-over 
privileges, in view of the great inconvenience to a returning pas- 
senger wishing to come back on a day when no operator could col- 
lect sufficient patronage to justify the first part of the journey. 
Ibid. 

Stopping busses to permit passengers to take pictures was allowed 
as part of the service by motor utilities on a scenic tour. Ibid. 

Permitting the majority of passengers to decide the route of a 
scenic tour was held to be unsatisfactory service in view of the wishes 
of patrons having more time to spend conflicting with those wishing 
rapid transit, and where one-way or stop-over privileges might re- 
sult in some patrons being compelled to go and return by the same 
route. Ibid. 

Regularly scheduled service over various routes of a scenic tour 
was held to be a more satisfactory arrangement than permitting the 
majority of passengers to decide the route to be taken. Ibid. 

Express service will not be restricted to the amount that can be 
carried in passenger busses where a Commission rule limiting the 
amount so carried to that consistent with the comfort of passengers 
would operate to deprive a territory of valuable daily express service. 
Re Butte-Virginia City Freight Service (Mont.) Docket M.R.C. No. 
37, Report & Order No. 1506, April 16, 1928. 

There is no distinction in the field of motor transportation be- 
tween “freight” service and “express” service as the terms do not 
have the precise meaning that they enjoy with reference to carriage 


by rail. Ibid. 
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A certificate of convenience and necessity will not be issued to an 
applicant who has declared his intention of serving “for accommo- 
dation” only the customers of his general business, since the power of 
arbitrary selection woul: destroy the public character of his employ- 
ment. Re Didriksen (Mont.) Docket No. 262, Report & Order No. 
1496, Nov. 16, 1927. 

An arrangement between an interstate and a local motor carrier 
whereby the former deposited shipments to points within the state 
at a common point along their routes to be picked up and delivered 
by the latter was not restrained in view of the great convenience to 
the shippers in the territory served and the jurisdiction of the Com- 
mission to stop the practice should it at any time result in unfair 
competition. Mushroom Transp. Co. v. Carroll & Fox (Pa.) Com- 
plaint Docket No. 7481, May 8, 1928. 


An applicant, refused authority to operate without restrictions be- 
cause of the adequacy of existing service, was granted a “class B” cer- 
tificate to handle physicians’ calls for country trips, to make trips to 
different points in connection with the supervision and sale of real 
estate, and to take care of what might be termed “overflow busi- 
ness” not handled by a regularly scheduled service. Re Hewett (S. 
D.) Order No. 2176-B, May 15, 1928. 

The Washington Department, in denying a certificate to a motor 
utility operator for the pick-up delivery service of perishable farm 
produce, stated: “Only the very early and very late fruit and vegeta- 
bles are shipped out. The market for these is Seattle and eastern 
cities of the United States and they naturally move by express. It 
would be illogical and impracticable to haul vegetables by truck 123 
miles from Tonasket to Wenatchee to load them on an express car 
when same could be loaded on the express car at Tonasket and reach 
the market just as quickly. In this connection it may be noted that 
experienced fruit shippers testifying at the hearing doubted the ad- 
visability of shipping vegetables and soft fruit any distance by 
truck.” Re Davis & Banker, D-240 et al. Order No. 2310, June 
18, 1928. 


Auto transportation companies should expect to and be prepared 
to make some effort to overcome isolated obstructions to traffic in 
order to maintain continuity and regularity of service, but there is a 
limit to the degree of such responsibilities. Iron River v. Northland 
Transp. Co. (Wis.) AT-3, March 19, 1928. 

The propriety of transportation companies sustaining operation 
in the face of adverse road coiditions must be determined in each 
case in the light of the facts relating thereto. Ibid. 


A suspension of service by a transportation company over a con- 
P.U.R.1928E. 
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siderable part of the winter was held not unreasonable because of 
the almost continuons blockade against through traffic by reason of 
heavy snowfall along the route. Ibid. 


ec. Electric. 


A utility should install such equipment as is necessary to main- 
tain system voltage within the allowable limits prescribed by Com- 
mission regulation. Department of Public Works ex rei. Deer Park 
v. Mount Spokane Power Co. (Wash.) No. 6071, May 10, 1928. 

A utility should make voltage surveys not less than once every 
six months to determine the character of service furnished, as re- 
quired by a Commission rule. Ibid. 

In Department of Public Works ex rel. Morton v. Morton Electric 
Co. (Wash.) No. 6130, May 21, 1928, the engineer for the De- 
partment testified that the variation in voltage and frequency on the 
company’s system was greater than allowed by the Department’s rules 
and regulations, due in all probability to the fact that the system 
was not equipped with proper meters and recording instruments. 
The company admitted its derelictions at the hearing and prom- 
ised to remedy them at once. It was thereupon stated: “Nothing 
more need be said of the matter save that the Department’s general 
rules and regulations regulating electrical service are mandatory and 
may be enforced by penalty action in the court.” 

A utility alleging financial pressure was ordered to furnish rea- 
sonable and proper service in an unincorporated village through 
which its transmission line ran, upon the local authorities or resi- 
dents placing a deposit or giving adequate security for the payment 
of the cost of transformers and distribution lines from existing high 
tension line to residences, meter equipment to be furnished at the 
utility’s expense. Johnson v. Eagle River Water & Light Commission 
(Wis.) U-3649, May 26, 1928. 

d. Gas. 


An emergency order requiring a local distributing company to con- 
nect and secure an additional supply of gas for domestic consump- 
tion in a city was entered where the company’s wells were rapidly 
being depleted and the supply was inadequate and a private owner of 
wells in the vicinity proposed to supply any amount and to install 
the necessary pipes for the connection. Re American Indian Oil & 
Gas Co. (Okla.) Cause No. 8503, Order No. 4109, Feb. 17, 1928. 

e. Irrigation. 

All persons residing within the service area of a public utility 
are entitled by legal right to service upon application therefor, with- 
out discrimination, to the reasonable extent of the utility’s facili- 


ties, providing that extension of such new service will not unduly 
P.U.R.1928E. 
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prejudice the rights of existing consumers to continue service. Wil- 
liams v. Utica Mining Co. (Cal.) Decision No. 19639, Case No. 2266. 
April 20, 1928. 

An irrigation utility found guilty of various discriminatory prac- 
tices was required to render a reasonable and adequate water supply 
to all present users as well as any others properly entitled to it until 
such a time as it should make arrangements acceptable to the Com- 
mission for general distribution. Ibid. 

A rotation system of delivering water for irrigation purposes was 
recommended, providing that consumers would receive waters applied 
for in the quantities and at the times required. Ibid. 


f. Railroad, 


In a complaint by operators of box factories against the alleged 
failure of railroads to permit transit privileges in the transporta- 
tion of raw commodities, the Arizona Commission made the fol- 
lowing comments concerning the appurtenancy of evidence intro- 
duced by the carriers: “Defendants introduced several exhibits 
carrying numerous rates without transit privileges. They failed 
however, to show the conditions surrounding the establishment of 
these rates and whether or not there had been any necessity or de- 
mand for transit privileges. This evidence is not of a character to 
justify a finding adverse to complainants’ contentions.” Arizona 
Box Co. v. Apache R. Co. Docket No. 3238-R-303, Decision No. 
4520, July 31, 1928. 

Railroad employees are entitled to no less protection in the mat- 
ter of safety devices and ordinary conveniences than the general 
public and their number traveling upon free passes should be taken 
into account in traffic checks to determine the necessity for the in- 
stallation of service conveniences. Louisiana Pub. Service Commis- 
sion v. Texas & N. O. R. Co. (La.) No. 953, Order No. 504, June 
5, 1928. 

Train sheds were ordered to be installed by a railroad for the con- 
venience of passengers getting on and off trains necessarily stopping 
considerable distances from the depot of a city having large pas- 
senger service. Ibid. 

A railroad was not required to furnish a heavy derrick costing 
a considerable sum for the purpose of loading and unloading heavy 
granite blocks for the convenience of a particular shipper in view 
of the fact that shippers along its line did not generally require 
such convenience and that it was the duty of the the consignor by 
statute to load and unload carload shipments. Gilmer v. Great 
Northern R. Co. (Minn.) No. A-4130, May 11, 1928. 

The establishment of an additional railroad station was refused by 
the New Jersey Board of Public Utility Commissioners upon evi- 
P.U.R.1928E. 
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dence not only that the prospective return would be inadequate but 
that the establishment would slow up and inconvenience commuta- 
tion service to New York city by patrons living further out from 
the metropolitan area. The Board said: “It has been contended that 
the objections to delays to express trains by an additional stop may 
be met by using the proposed station at West Side avenue for trains 
which do not stop at Manhattan Transfer. But in view of the large 
number of trains operated this would, in our opinion, materially in- 
terfere with the existing fast train movement through the terri- 
tory. We are also of the opinion that the prospective patronage would 
not be sufficient to justify the financial expenditures involved in the 
construction of a station building with the necessary elevated plat- 
forms and rearrangement of tracks to meet the requirements of the 
electric train service.” Re Mayor and Aldermen of Jersey City, Sept. 
6, 1928. 

The action of a railroad in severing switch connections and re- 
moving rails and ties of a spur track to industrial patrons because 
of the fact that the siding extended across the property of a pri- 
vate company was held to be unjust and unreasonable where there 
was no evidence that the company had ever objected to the presence 
of the track or directed its removal. Freas v. Erie & Wyoming Val- 
ley R. Co. (Pa.) Complaint Docket Nos. 7503, 7505, May 1, 1928. 

A complaint asking the construction of a union depot in a town 
having two railroad systems was dismissed where the lack of public 
convenience, due to conditions referred to in the complaint as com- 
pared with conditions prevailing at other towns within and without 
the state, as well as a judicial recognition of the adverse effect of 
motor vehicles upon short haul passenger traffic, did not neces- 
sitate the cost of such construction. United Commercial Travelers 
of America v. Chicago, M. & St. P. R. Co. (S. D.) Docket Nos. 
F-748, 3141, Dec. 29, 1927. 

The use of kerosene lamps to light the station house and platform 
of a railroad in a town where 24-hour electric service was available 
was held to constitute a dangerous condition where the station plat- 
form was not bounded by railings or steps and upon which freight 
and baggage accumulated. Upon testimony that women passengers | 
frequently went to the house of a resident a short distance away 
from the station rather than wait in the dark, the South Dakota 
Board of Railroad Commissioners ordered that adequate electric il- 
‘lumination be installed. Yale v. Great Northern R. Co. F-1149, 
June 18, 1928. 


g. Street railway. 


The Connecticut Commission, in approving of a petition by a street 


railway company to discontinue service over a certain route and sub- 
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stituting busses therefor, stated: “In the interest of public safety 
the Commission orders the petitioner, as a condition of the approval 
and authorization given above, to remove or cause to be removed at 
its own expense, whenever so requested by the party responsible for 
the maintenance of the highway, rails, ties, poles, wires, and other 
fixtures not used by it in the rendition of public service, wherever 
such fixtures are within the limits of the public highway, and to re- 
place the highway affected in as good a condition as it was prior 
to the removal of the fixtures.” Re Groton & Stonington Traction 
Co. Docket No. 5123, June 12, 1928. 

The Indiana Public Service Commission, after careful investigation 
into the kind of equipment to be used in a proposed one-man street 
car service and the manner in which they would be operated, and 
after further consideration of the previous loss of revenues to the 
petitioning corporation, was of the opinion that in order to save the 
property and to keep the same in operation, the petition of the street 
railway company for permission to operate one-man street cars should 
be granted, and it was so ordered. Re Indiana Service Corp. No. 
9392, July 6, 1928. 

Owl car service was ordered on a city traction line although ad- 
mittedly unprofitable itself, where it was urgently needed. Milwau- 
kee v. Milwaukee Electric R. & Light Co. (Wis.) R-3458, Jan. 4, 
1928. 

h. Telephone. 

A telephone utility should compensate its farmer line subscribers 
for their telephone property which will become nonoperative upon 
the establishment of a new exchange. Re Pacific Teleph. & Teleg. 
Co. (Cal.) Decision No. 19202, Application No. 14136, Dec. 30, 
1927. 

A telephone company upon the establishment of a new exchange 
to replace service from other exchanges over subscriber owned lines 
should compensate present subscribers for any of their property 
which will become nonoperative. Re Pacific Teleph. & Teleg. Co. 
(Cal.) Decision No. 19425, Application No. 14135, Feb. 28, 1928. 

In a proposed rate schedule a charge for “extra hand microphones, 
all classes 50 cents per month” was refused by the Missouri Com- 
mission which stated that a charge of 25 cents per month should be 
used instead, for the reason that while the higher rate was au- 
thorized when the class of service was first offered the companies 
had voluntarily reduced the same to the lower rate. Re Sweet 
Springs Teleph. Co. (Mo.) Case No. 5832, June 6, 1928. 

A telephone company, which has failed to secure sufficient signa- 
tures as provided by statute to a petition to abandon an admittedly 
unprofitable smal] exchange and substitute better service through a 
P.U.R.1928E. 
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neighboring exchange, cannot accomplish the same results indirectly 
by raising the rates beyond the value of the service even though 
the return on such rates might not be unreasonably high. Re Lincoln 
Téleph. & Teleg. Co. (Neb.) Application No. 6935, Feb. 20, 1928. 

An increase of rates to permit the installation of common battery 
in lieu of magneto service was approved in an exchange where, be- 
cause of congested traffic and field conditions, an immediate recon- 
struction program of either type of service was necessary, in 
view of the recognized impracticableness of magneto service in larger 
exchanges and the rapid growth and increased needs of the commu- 
nity. Re Northwestern Bell Teleph. Co. (Neb.) Application No. 
6775, Sept. 16, 1927. 

Town pride should not influence the Commission in bringing about 
economies for the public and the telephone company, through the 
authorization of the abandonment of unprofitable local exchanges. 
Re Northwestern Bell Teleph. Co. (Neb.) Application No. 7023, Dee: 
29, 1927. 

The Wisconsin Railroad Commission made the following com- 
ment with regard to service duties of telephone companies: “It ap- 
pears, however, that the management has not been as prompt as it 
should have been in some cases in installing telephones and in tak- 
ing care of difficulties. The Commission wishes to make it clear 
that no excuse can be sufficient for failure to make installation of 
telephones promptly and for failure to take care promptly of moves 
and changes required by customers. The management will be ex- 
pected and required to take care of such matters as well as of routine 
service matters with promptness and dispatch, and any complaints 
which come to the Commission indicating that this requirement is 
not being fulfilled will be vigorously dealt with.” Re Fountain City 
Teleph. Co. U-3729, Aug. 14, 1928. 

A garage keeper was permitted to take service from two telephone 
companies in view of the circuitous routeing of toll calls between the 
companies and in view of his proximity to the dividing line between 
the two companies as well as the fact that he was to continue the 
service of both and the distribution of his patrons was about equal 
in both territories. Re Lebanon Teleph. Co. (Wis.) T-1308, Feb. 
13, 1928. 

A telephone company should be required upon request to furnish 
hand-set telephones in view of the fact that this type of equipment 
furnishes more adequate service under certain circumstances. Re 
Wisconsin Teleph. Co. (Wis.) U-3660, Feb. 23, 1928. 

The subscriber must, to a considerable extent, be the judge of what 
type of equipment is best fitted to give him reasonably adequate 
service. Ibid. 

P.U.R.1928E. ‘ 
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Evidence was introduced on an application before the Wisconsin 
Commission for the discontinuance of free interexchange between 
two adjoining telephone exchanges showing that 80.1 per cent of the 
subscribers made no calls. Whereupon the Commissior’, in approv- 
ing of the application, stated: “As the testimony in this case 
shows that the communities affected are not dependent upon each 
other and that the use of the service is confined to a small percentage 
of the subscribers, we believe that the free toll service should be dis- 
continued.” Re Wisconsin Teleph. Co. U-3730, July 30, 1928. 


4. Water, 


The installation of meters and services at the expense of consum- 
ers is not in accordance with Commission regulations requiring all 
water utilities to install and maintain, at their own expense, the serv- 
ice facilities from the main to the curb or property line. Re Nar- 
bonne Ranch Water Co. No. 2 (Cal.) Decision No. 19602, Applica- 
tion No. 14028, April 13, 1928. 

A water utility was required to purchase service facilities owned 
by consumers and thereafter to make all new installations at its own 
expense. Ibid. 

An order requiring a water utility to install meters to premises 
other than ordinary residences was held not to be an unreasonable 
burden on the company in view of the comparative scarcity of such 
a special class." Re Long Beach Water Co. (N. J.) May 1, 1928. 

The Pennsylvania Commission made the following comment upon 
a complaint against a local water company alleging inadequate fire 
protection to a village by reason of a small sized main and lack of 
proper reservoir capacity for storage and pressure: “In the light of 
respondent company’s averment of record that ‘no provision has been 
made by the township of Zerbe, the village of Trevorton, or any per- 
son or persons for protection against fire and no contract for such 
purpose exists,—the Commission has not given much consideration 
to this feature of the complaint.” Reichert v. Trevorton Water Co. 
Complaint Docket No. 6053, July 3, 1928. 

The Washington Department of Public Works, in Department of 
Public Works v. Chinook Water Works, No. 6096, April 30, 1928, 
approved of an offer of local citizens to pay the cost of purchasing and 
installing six hydrants for fire protection in consideration that the 
company would furnish water and maintenance without charge. The 
Department by order required the company to install at actual cost 
plus 10 per cent for superintendence. 

P.U.R.1928E. 
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ALABAMA PUBLIC SERVICE COMMISSION, 


RE ALABAMA POWER COMPANY. 
[Non-Docket No. 466.] 


Rates — Electricity — Room count — Promotional features, 

The modification of a proposed electric rate structure for domestic 
consumption adopted a unit of three rooms as a basis for demand count 
with a minimum charge for each additional room limiting the total 
number to be counted at ten rooms in an effort to stimulate power con- 
sumption for heavy duty appliances by the domestic class without em- 
periling public relations. 





Rates — Electricity — Promotional feature, 
Discussion of the advantages of various structures for domestic 
consumers tending to stimulate consumption by heavy duty appliances, 
p. 384. 
[September 12, 1928.] 
AppticaTion of electric company for revised rate structure for 
domestic consumption ; granted with modifications. 


By the Commission: This rate schedule is a new schedule 
for application in certain small communities, for which class of 
communities no schedule of rates has heretofore been provided. 

The form of the rate differs from those formerly prescribed, 
providing in the single schedule a rate for the requirements of 
electrical energy for all residential and commercial usage includ- 
ing power up to 5 horse power. 

The communities for which this rate is approved are all small 
communities to which electric service of petitioner has quite re- 
cently been, or is now being extended. Due either to the small 
size of the community, or remote location to existing transmission 
lines, the investment to serve them is high, with a resulting high 
cost of service. These communities, therefore, form a new class 
occupying a position between the urban and the rural classes for 
which a schedule of rates should be provided. 

Petitioner, in negotiating with these communities prior to the 
extension of their service had worked out a new rate schedule 
designated as “A-5,” which had been presented to and approved 
by the several communities. That schedule was filed with the 
Commission for approval at the time of hearing of petitioner for 


a certificate of convenience and necessity to make extension of 
P.U.R.1928E. 
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its facilities to serve these several communities. Certificates of 
convenience and necessity were promptly granted, but approval 
of the rates was withheld by the Commission and petitioner was 
requested to make certain changes in the rates to make same con- 
form to the views of the Commission, particularly with respect to 
the service charge element for residential customers. 

The Commission believes that the modification of the rate to 
which the company has agreed, will not destroy the promotional 
feature that petitioner is advocating—that the revised plan will 
distribute the initial charges as equitably as it is practical to do 
at this time, between the different classes of users, and at the 
same time will eliminate what might be termed the service charge 
from the rate. 

The Commission realizes that the field of domestic electric 
service is one of rapidly increasing importance, due to the very 
general use of electric appliances in the home. With the advent 
of electric ranges, electric refrigerators, electric water heaters and 
other numerous household appliances, new rate problems are pre- 
sented. Formerly, the domestic customer used electrical energy 
almost exclusively for lighting, and was considered a small user, 
but now that heavy duty appliances such as named above are 
recognized as standard equipment in the average home, a rate 
that will permit and encourage the use of electric appliances be- 
comes of increasing importance. 

The present block form of domestic rate has been and still is in 
use by a majority of the electric utilities. The reason for this 
lies in the fact that domestic service in the past has consisted 
primarily of lighting, and the block form of rate was found to 
be easy to compute, simple to explain, and came to be considered 
almost universally as the only form of rate suitable to the small 
user. The few kilowatt hours used for lighting in the average 
home rarely ever extended into the lower blocks of the rate, 
and for. practical purposes the cost of using the major electrical 
appliances on such rates is altogether prohibitive, so that in effect 
both the customer and the utility company are losers. It is now 
recognized, however, that this small user, taken as a class, is the 
utility’s largest prospective consumer, and a change in the form 


of rate structure has come about logically from the development 
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of the domestic field. The introduction of special rates for cook- 
ing, heating, and refrigeration, has been a partial remedy, but 
these rates have not extended to every customer an opportunity to 
make use of additional service at a low cost, and it is frequently 
the case that such special rates have resulted in the necessity for 
installing more than one meter in a residence where otherwise 
all service could have been furnished through a single meter had 
the rate structure permitted. 

This Commission has had an opportunity to study the effect 
of promotional gas rates in several forms in Alabama and has 
discussed at some length the results and benefits of this type of 
rate under Docket No. 4465, 35 Ala. P. S. C. 367, P.U.R.1925A, 
413, and Docket No. 5193, dealing with the Montgomery gas rate. 
As the principle involved is applicable to both gas and elec- 
tric service and has been tried and proven in both fields, it is 
our conclusion that it supplies a desirable form of rate for domes- 
tic service, applicable to both gas and electricity, when the demand 
and customer expense is apportioned among all customers on a 
reasonable basis. A “promotional” rate for utility service has 
been defined as a rate which successfully develops an increasing 
volume of profitable business. This end is attained when each 
customer is offered an opportunity to use additional service at 
a low follow-on rate for energy consumed. In order that a really 
low energy rate may be offered to every customer, it becomes 
necessary to establish a relatively high charge for an initial small 
block of energy, which initial charge is also a minimum charge 
to partially cover the fixed costs of service such as setting and re- 
moving meters, meter repairs, meter reading, bookkeeping and 
collection expenses, interest charges on services and meters, and 
similar costs which exist for each customer whether or not any 
energy is actually used. The problem of the rate maker seems to 
center generally around the method of assessing such initial 
charge to the individuals or groups of customers. Our studies 
have satisfied us of the necessity for graduating such initial 
charge in order to relieve the customer having a small installa- 
tion of too great proportion of the fixed service cost which he 
would necessarily have to pay if an average is struck of all do- 


mestic consumers. The larger home should in justice pay a 
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higher charge than a small home, in our opinion, provided that to 
each is offered the same opportunity of obtaining a low rate for 
energy consumed. 

Some practical method must be employed for assessing the in- 
dividual requirements of domestic customers. Several methods 
have found general application. It goes without saying that if it 
were practicable to have a demand meter on each consumer’s 
premises and obtain the actual maximum demand, that there 
could be no question of inequality. The objection to the use of 
demand meters for general residential purposes lies in the high 
cost of such meters, which would unnecessarily increase the cost 
of service and, therefore, the rate, and some method of estimating 
the requirements is usually followed. In our investigation we 
find that some utilities have used the meter size as a measure, 
others have based their estimate upon the number of outlets or 
upon the connected load and size of appliances installed. We 
also find rates assessed upon the area of buildings; this method 
having been extended to commercial establishments. Our studies, 
however, lead to the conclusion that a very satisfactory method 
and one coming into most general use in recent years, is to assess 
the fixed cost of service to each residential customer in proportion 
to the size of his home, as determined by the number of active 
rooms, frequently referred to as the “real estate basis” of rating 
residences. We have, therefore, adopted a unit of three rooms as 
the basis for the proposed rate, increasing the charge for the 
initial blook of 5 kilowatt hours by 15 cents for each additional 
room, limiting the total number of rooms to be counted to ten 
rooms. 

This method, in our opinion, has several advantages over any 
other which has come to our notice. It is more easily understood 
by the consumer and there is less chance of disagreement arising 
between the consumer and the company as to the correct rating 
to be applied. The consumer may install as many outlets as he 
pleases without increasing his rate, and it eliminates the continual 
annoyance to the public and expense to the company of frequently 
checking the connected load. 

The form of rate which we are approving for service to these 


small communities affords to each customer a very low rate for 
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the use of energy over and above his minimum allowance and he 
will be able to buy increased requirements of energy at rates great- 
ly below what he would have to pay on the old form of block rates. 

Most of the electric utilities in Alabama today are using two 
and sometimes three meters in a single residence where major 
appliances are in use. The proposed rate has the advantage 
of simplicity, as only one meter is used for all domestic service 
and in commercial] establishments one meter will measure all light- 
ing and appliance use including motors up to 5 horse power. 
Each class of service will pay proportionately to the cost of serv- 
ice. It is expected that the low energy rates established by this 
schedule will increase the monthly use by the customer over what 
could be expected on the old form of block rate to a point where, 
at some future time, the lower rates of the company may then be 
extended to these small communities, which are now willing to 
pay a higher rate in order to obtain electric service during their 
development period. 

The Commission desires to approve rates designed to offer 
greater opportunity for domestic use of electricity at low rates, 
thereby promoting the use of labor saving appliances in the homes 
of Alabama, provided, however, that they offer just and reason- 
able rates to all classes of users affected by the schedule. This 
schedule, as now revised, designated as “A-5,” we believe provides 
a just and reasonable rate for small towns and communities 
for which it is approved. 

In conclusion, the advantages of this rate to the domestic con- 
sumer may be briefly summarized as follows: 

1. Permits the use of appliances in the home at rates much 
below the lighting rate. 

2. Enables the small householder to receive as low a rate for 
additional use as the large householder. 

3. Measures all current through one meter and makes every 
outlet an appliance outlet. 

4. Extends to every customer the same low rate for energy— 
4 cents for lighting and other use over 5 kilowatt hours per month 


and a 3 cent rate in excess of 200 kilowatt hours per month, 
P.U.R.1928E, 
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COLORADO PUBLIC UTILITIES COMMISSION, 


CITY OF CRIPPLE CREEK 


V. 
CRIPPLE CREEK WATER COMPANY, 
[Case No. 330, Decision No. 1878.] 


Service — Right to discontinue — Fire hydrants. 
1. A city should not be required to continue to rent a number of 
fire hydrants which have become unnecessary by reason of a reduction 
of population and property hazards, notwithstanding the fact that a 
discontinuance of such rentals might so lower the available return as to 
make necessary a rate increase, p. 393. 


Rates — Procedure — Evidence for reduction. 
2. No reduction will be made in the rates of a utility unless there 
is ample evidence before the Commission that will permit of a reason- 
able determination as to the advisability of such action, p. 393. 


[August 27, 1928.] 


Comp aint by a city for a reduction in the number of fire 
hydrants rented and a reduction in the rates for water service; 
number of hydrants reduced and a reduction in rates denied. 

Appearances: E. B. Upton, Cripple Creek, attorney for the 
city of Cripple Creek; Page M. Brereton, Denver, attorney for 
the Cripple Creek Water Company. 


By the Commission: On October 26, 1927, the city of Crip 
ple Creek, Colorado, filed a complaint in which allegations were 
made as to the marked and rapid decrease of the population of 
said city, the wrecking and removal of many of the residences 
and business houses of the city and the marked decrease of the 
assessed valuation of the property therein. 

The complaint further alleged that by virtue of the decreased 
valuation of property the revenue of the city had decreased in 
even greater proportion; that the outstanding bonded indebted- 
ness of the city was $78,000, although the assessed valuation is 
only slightly over $500,000; that the city, because of the de- 
crease in number of buildings needing fire protection, no longer 
has use for some thirty fire hydrants; that the rate is excessive 
in comparison with rates in other cities and that the city is not 
able to pay the existing fire hydrant rental. The complaint 
P.U.R.1928E. 
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alleges also that the city is unable to operate and continue pay- 
ing the excessive rental; that negotiations had been conducted 
with the defendant for the purpose of securing a reduction in 
the fire hydrant rentals and that no success had resulted from 
said negotiations. 

The complaint concluded with a prayer that this Commission 
investigate the rates and charges of the defendant for hydrant 
rentals and reduce such charges to a reasonable rate effective 
July 1, 1927, and for such other relief as may be proper in the 
premises. On November 14, 1927, the Cripple Creek Water 
Company, defendant, filed its answer in which it admitted a 
number of allegations of the complaint. It denied, however, 
that the complainant is not able to raise sufficient revenue to pay 
its obligations and operating expenses and that the rate of the 
fire hydrant rental heretofore fixed by the Commission is exces- 
sive considering the valuation and operating expenses of the de- 
fendant. The defendant admitted that the needs of the city of 
Cripple Creek are‘less than when the population was larger, but 
alleges that it was induced to invest its capital in its plant for 
the purpose of supplying a demand which was actual and reason- 
able when the investment was made and that the defendant is 
not in any way responsible for reduction of the demand and 
should not, therefore, be penalized for it. 

It denied that the present fire hydrant rental is excessive and 
that the complainant is unable to pay the same. It alleges that 
in 1926 the defendant sustained an operating loss of $434.33 
and that with the best and most economical management tbe sys- 
tem cannot pay a fair return on the investment even at present 
rates. It then asks that the complaint be dismissed. 

The case was set for hearing and was heard in the hearing 
room of the Commission on July 17, 1928. The evidence showed 
without any contradiction that the reductions in population, in 
assessed valuation and the number of building in the city of 
Cripple Creek in the past twenty years has been very great and 
that the city is wrestling with a very difficult problem in meet- 
ing its obligations. The evidence further showed the city’s 
bonded indebtedness is $78,000 as alleged in the complaint. A 


recital of the details of the evidence as to the loss of population, 
P.U.R.1928E. , 
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the number of houses wrecked, the stringent financial condition 
of the city, ete., would serve no useful purpose. It may be 
stated, however, that at the present time the population appears 
to be some 1900 and that in a period of slightly over three vears 
ending June 27, 1928, 80 wrecking permits have been granted 
pursuant to which buildings had been wrecked. The original 
bonded indebtedness of the city created in 1916 to pay city war- 
rants has been reduced by only $2,000 in the vears 1925, 1926, 
and 1927. All of the said bonded indebtedness amounting to 
$78,000 matures in the year 1931. 

In Case No. 31, the decision in which was entered on March 
25, 1916, 2 Colo. P. U. C. 55, P.U.R.1916C, 788, the Commis- 
sion fixed the total valuation of the property of the defendant 
used and useful for serving the city of Cripple Creek at $150,- 
000. In that case the Commission allowed a reduction of the 
number of fire hydrants to be left in service in said city to 100 
and fixed the annual charge of each hydrant at $52.50. In 
accordance with this order the city council of the city of Cripple 
Creek designated 100 hydrants which the city desired to retain. 

There are two questions raised and requiring decision. One 
is whether the number of the hydrants should be reduced and if 
so to what extent. The other is whether the rental per hydrant 
should be decreased. 

The evidence was convincing and undisputed that in view of 
the number of houses now in Cripple Creek, 65 hydrants are 
ample to afford to the city protection against fire. The Commis- 
sion attaches hereto and makes as a part hereof, Exhibit “A” 
showing the location of the 65 hydrants which the city reasonably 
needs to have retained. Those not included in this statement 
are the oues which the Commission finds are no longer necessary. 

The Commission had anticipated, after its engineer had in 
company with an engineer of the Mountain States Inspection 
Bureau, made a report tending to support the allegations that a 
large number of the hydrants are no longer necessary, that the 
defendant herein might ask to have broadened the issues so as 
to raise the question of the reasonableness of the rates on the 


remaining hydrants and probably to the individual consumers 
P.U.R.1928E. 
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residing in the city. However, no such broadening of the issues 
was attempted or requested. 

The financial statement introduced in evidence and based upon 
the annual reports of the defendant for the years 1916 to 1927 
show very substantial profits for the years 1916, 1917, and 
1918. The profits shown are arrived at after deducting for 
depreciation during each of those years some $4,300 or $4,400 
in excess of the amount allowed in said Case No. 31, supra, to be 
reduced. The profits include three very substantial items, one 
for each of the three years, totaling some $32,000. These items 
appear opposite the words: ‘“Add—Other Income.” If this 
other income was derived from property included in the used and 
useful property on which the Commission in that case made a 
valuation, it should be taken into consideration in arriving at 
the net profits from the property valuation of $150,000. If it 
was derived from other property not included in that valuation, 
it should be disregarded. The evidence does not show that it 
was derived from property not included in that valuation, and, 
so far as the Commission knows, the company has no other prop- 
erty from which any substantial revenue could be derived. The 
defendant testified that the reason for its showing a depreciation 
greatly in excess of that allowed by this Commission is that the 
Federal Government allows the greater depreciation in arriving 
at the amount of income tax to be paid by the defendant. 

The total taxes shown by the reports of the defendant to have 
been paid during the 12-year period, 1916-1927 total $81,272.- 
32. The evidence produced by the complainant shows that the 
taxes paid in Teller county during that period amount to $71,- 
153.95 making a difference of $10,118.37. The complainant 
admits that probably the company’s report properly includes an 
annual corporation flat tax amounting to $660 for the twelve 
years. This would leave a difference of $9,458.37. One item 
which received considerable attention at the hearing is the taxes 
shown by the annual report for the year 1921. This report 
shows the amount thereof to have been $12,750.07. The taxes 
for the preceding year were $6,360.57 and those for the succeed- 
ing year are $6,526.73. The secretary of the defendant was of 


the opinion that this greatly increased amount for the year 1921 
P.U.R.1928E. : 
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was due to some change in bookkeeping or a change made in 
the fiscal year of the company. He was given leave to mail to 
the Commission any further information which he might have 
bearing on this item, but to date no information has been re- 
ceived. In view of the fact that a normal amount of taxes seems 
to have been paid in both the preceding and succeeding years it 
is hard to understand this very large item appearing in the re- 
port for the year 1921. Even though this amount is excessive 
by some $6,000, we do not understand how the difference be- 
tween the taxes shown by the records of Teller county to have 
been paid and those as shown by the annual reports could amount 
to more than $9,000, as the taxes stated in the annual reports 
for the various years are all in odd amounts and with two excep- 
tions for an odd number of cents. Assuming, however, that the 
taxes paid are less by $9,458.37 than the total amount as shown 
by the annual reports for the years 1916 to 1927 inclusive, and 
that the depreciation deducted had been $2,500 per vear, the 
authorized amount, instead of the amounts that are shown by 
the reports to have been deducted, the total income for the 12- 
year period is $113,981.02. A return of 7 per cent on $150,000 
for the period in question would amount to $126,000. How- 
ever, this does not tell the whole story. Beginning with the year 
1919 the income of the defendant has been so greatly lower than 
the income for the years 1916 to 1918 inclusive that it cannot 
be at all comparable with the 3-year period, 1916—1918. 

We find that the total income for the 6-year period, 1922 to 
1927 inclusive, allowing a deduction of only $2,500 vearly for 
depreciation, is $24,798.38. While this is an average for the 
six years of a little over $4,000, the first year of the period, 
1922, shows a much larger profit than any of the succeeding 
years. The profit for that year was $6,245.06. For the 6-year 
period the net return per year on $150,000 is .0275 plus. The 
profit for the year 1927 is $3,357.20. The elimination of 35 
hydrants on which the defendant is receiving a commission-fixed 
rate of $52.50 will reduce the gross income of the defendant 
$1,837.50. 

In spite of these figures, the city of Cripple Creek argues that 


the Commission should not only order the elimination of 35 
P.U.R.1928E. 
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hydrants but should reduce the rates paid by the city on the 
remaining 65. The next to the last paragraph of the brief sub- 
mitted by the city reads: “Even if it be contended. that the city 
has not in this case shown sufficient to be entitled to a reduction 
of the price per hydrant a year it has proven that it does not 
need to exceed sixty-five fire hydrants and the company has made 
no denial of this fact by answer or evidence, and it is to be re- 
membered that the company has made no request or showing for 
any increase of rates whatsoever.” This paragraph rather im- 
pliedly recognizes that although the Commission might order the 
elimination of the 35 hydrants it would not be warranted in re- 
ducing the rates in view of the evidence submitted. On the 
other hand, it should be stated that the sentence may somewhat 
be due to the fact that the Commission during the hearing ques- 
tioned the sufficiency of the evidence to warrant a reduction in 
the rental. 

On the contrary the defendant contends that in view of its 
already meager income the Commission is not justified in order- 
ing the elimination of the 35 hydrants because such action would 
be an unwarranted reduction of the rates. It might be stated 
here that there was no evidence introduced at the hearing bearing 
on the present value of the property of the defendant used and 
useful. The evidence was confined to the financial condition of 
complainant and a comparison of hydrant rates with those in 
other cities. 

[1, 2] Even though the Commission should not order the elim- 
ination of the 35 hydrants we would not feel justified on the 
evidence introduced in this case, in spite of the very serious 
situation of the city, with which the Commission fully sympa- 
thises, in reducing rates. What the evidence might show in 
another hearing on the rates should be we do not, of course, 
express any opinion. But assuming that the defendant is enti- 
tled to all of the gross income which it is now receiving and con- 
ceivably to more, we are of the opinion and so find that it is 
contrary to good economics, to require the city to pay for the 
maintenance and up-keep of 35 hydrants which are no longer 
necessary. The Commission is of the opinion that they should 


be disconnected and sold for such value as they may have. If 
P.U.R.1928E. 
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they have no second-hand value it would be better to disconnect 
them and relieve the city of the cost of maintenance and up-keep. 
No evidence was submitted bearing on the question of the value 
of the hydrants, the cost of removal, the maintenance, up-keep, 
ete., but we are of the opinion, in the absence of any showing 
to the contrary, that it is not in accord with sound business 
principles to continue them in use though the net loss by reason 
of their discontinuance and possible sale might have to be made 
up in some other manner. 

The Commission is, therefore, of the opinion and so finds that 
the public convenience and necessity does not longer require the 
maintenance of the 35 hydrants not included in Exhibit “A.” 
The complainant asks for an order effective July 1, 1927. No 
hydrant rental whatever has been paid by the city for the period 
beginning July 1 to date. While the evidence does not show 
very clearly, if at all, how the situation prior to March 21, 1928, 
the date of the report made to the Commission by its engineer, 
compared with the situation at that time, we believe it is fairly 
inferable that the condition was substantially the same on Octo- 
ber 26, 1927, the date of the filing of the complaint, as it was in 
March and at the time of the hearing. We believe it fair, there- 
fore, to and we do find, that the public convenience and necessity 
did not require the 35 hydrants in question on and after October 
26, 1927, and that the city should be relieved of payment of 
rental therefor from that date. The ground of making our order 
effective as of October 26, 1927, is that the rights of the com- 
plainant should be determined as of the date of the filing of the 
complaint. We doubt the propriety of relieving the city of the 
payment of the rental on those hydrants prior to the date of the 
tiling of its complaint even though for a few months prior there- 
to it was engaged in good faith in what resulted in a fruitless 
attempt to settle the matter without recourse to this Commission. 

The defendant on page 8 of its typewritten brief, in support 
of its argument that in view of the evidence before the Com- 
mission it would not be warranted in making a reduction of 
either the hydrant rentals or the number of hydrants (because 
the latter course would reduce the total income of the defend- 
ant) cited Ohio & C. Smelting & Refining Co. v. Public Utilities 
P.U.R.1928E, 
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Commission, 68 Colo. 137, P.U.R.1920D, 197, 187 Pac. 1082. 
We call attention to this citation because on pages 8 and 9 of 
that brief a certain portion of the opinion of the court in the 
case cited is quoted which might indicate that the Commission 
on its own motion should have made a thorough examination and 
valuation of the property of the defendant. In the case cited 
it appeared that this Commission had ordered reduced a rate 
which was being paid to the Colorado Power Company under a 
contract entered into with a private corporation, without having 
established a reasonable value of the property of the power com- 
pany either as a whole or of the local plant in Salida as a part 
thereof. The court pointed out that the Commission could not 
be lawfuly excused for this failure and that it is not like a court 
to consider and determine only that which is brought before it. 
It further pointed out that one of the duties of the Commission 
is to investigate and determine in the interests of the state. 

However, on page 9 of the brief the defendant stated: “. 
but we respectfully submit that the Commission is not called 
upon to do this by the complaint or pleadings filed here, and 
that no good could result to the city and perhaps no good could 
result to the company, by taking such action.” 

The complainant cites the same case on page 6 of its brief and 
suggests that in some other hearing of a different nature “there 
could be many matters and facts to consider not relevant or 
pertinent to this hearing.” It states also on the same page of 
its brief “However for the present purpose that is unnecessary.” 
The ease is cited again in the brief of the complainant on page 
8, but the citation is in connection with and in support of an 
argument that the Commission should judge fairness of rates in 
view of the financial ability, ete., of the city as distinguished 
from and without regard to the consideration of the value of 
the investment of the utility. 

Irrespective of whether the Commission itself on its own 
motion and through its engineering force should have made the 
necessary examination, study and valuation of the refining com- 
pany’s system, the fact remained in that case that until it did 
have the evidence before it of such valuation it could not law- 


fully increase the rate being paid by the customer. In the case 
P.U.R.1928E. * 
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now before the Commission we are not reducing any rate. We 
are simply holding that even though the elimination of some of 
the hydrants might conceivably entitle the defendant to higher 
rates, any loss of revenue should, if necessary, be made up by 
securing higher rates instead of forcing the city to pay a return 
on the investment in and the up-keep and maintenance of the un- 
necessary hydrants. The Commission has stood ready in this 
case to conduct a rate hearing in which evidence of a valuation 
should come before it but the defendant has expressly stated that 
it is not necessary. The complainant has joined in this position. 

Moreover, in addition to the fact that the parties themselves 
have not seen fit to submit the case on any evidence bearing on 
the present value of the system, it might be stated that the engi- 
neering force of the Commission is limited and that it has been 
otherwise engaged since the filing of the complaint, and that the 
Commission has not thought it advisable in view of other work 
which the engineering force has been compelled to give attention 
to, to order its force to take the large amount of time necessary 
to make a complete survey of the system and a valuation thereof. 





MONTANA PUBLIC SERVICE COMMISSION, 


RE UNION ELECTRIC COMPANY. 
[Docket No. 937-A, Report & Order No. 1518.] 


Valuation — Estimate of utility's engineer — Reproduction cost. 

1. A base valuation on the physical properties of an electric com- 
pany by a utility’s engineer excluding overheads was accepted as cor- 
rect where the total was less than the amount reached by the Com- 
mission’s engineer, p. 401. 


Valuation — Engineering and superintendence — Electric utility. 
2. An allowance of 5 per cent was made for engineering and super- 
intendence in obtaining the reproduction estimate of an electric utility, 
p- 401. 


Valuation — Interest during construction — Electric utility. 
3. An allowance of 4 per cent overhead was made for interest dur- 
ing construction in the reproduction estimate of an electric utility, 
p- 401. 
P.U.R.1928E. 
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Valuation — Omissions and contingencies — Electric utility. 
4. An allowance of 2 per cent was made as the overhead cost for 
omissions and contingencies in reproducing an electric plant for rate- 
making purposes, p. 401. 


Valuation — Insurance during construction — Electric utility. 
5. An allowance of 1 per cent was made as the overhead cost of in- 
surance during construction to obtain the reproduction cost of an elec- 
tric utility, p. 401. 


. Valuation — Organization and legal expense during construction. 


6. An allowance of 3 per cent was made as the overhead cost of 
organization and legal expense during construction to obtain the re- 
production estimate of an electric utility, p. 401. 


Valuation — Taxes during construction — Electric utility. 

7. No allowance is made in obtaining a reproduction estimate of 
an electric utility for taxes during construction where the property 
sought to be valued could be reproduced within the period of a year 
between the annual tax due dates, p. 401. 


Valuation — Hauling and labor maintenance during construction. 

8. A special allowance of 1.5 per. cent was permitted for hauling 
material and maintaining labor camps during construction of a plant 
so remotely situated that such expenses were necessary in the reproduc- 
tion cost, p. 401. 


Valuation — Overhead construction cost — Reproduction value. 
9. All proper costs during construction should be grouped under 
an allowance for overhead costs in a reproduction appraisal of utility 
property, p. 403. 


Valuation — Unnecessary construction cost — Certificate. 
10. No allowance was made in the overhead construction cost for 
the expense of securing a certificate which was unnecessary for the 
lawful operation of the utility valued, p. 403. 


Valuation — Overhead construction — Promotion fees. 

11. Promotion fees were not allowed in valuing the overhead con- 
struction cost of a utility, because of their conjectural and speculative 
nature, p. 403. 

Valuation — Going value — Good will. 

12. Reported decisions holding that good will should not be taken 
as an element of going concern value were taken as indicating the ac- 
cepted rule on that point, p. 404. 

Valuation — Necessity for going value allowance. 

13. The necessity of an allowance for going concern value in the 
appraisal of utility property for rate making was held to be the estab- 
lished rule, p. 404. 

Valuation — Going value — Percentage basis. 

14. The computation of going concern value by using as a basis a 
percentage of the physical value of utility property was held to be in- 
defensible, p. 404. ' 

P.U.R.1928E. : 
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Valuation — Overhead allowance as including going value. 

15. No additional sum should be allowed for going concern value 
where the property has been valued on the basis of reproduction cost 
new, less depreciation, and the items of organization and other pioneer 
expenses have been included in a general allowance for overhead con- 
struction costs, p. 404. 


Valuation — Definition of working capital. 
16. Cash working capital is the amount measuring the operating 


requirements of the utility in meeting its current obligations over and _ 


above that furnished it immediately from current revenues, p. 407. 


Valuation — Working capital — One month’s operating expenses. 

17. An electric utility being paid for its services in the ordinary 
course of business on or about the first day of the month succeeding the 
month in which they were rendered was held not to require an allow- 
ance for cash working capital in excess of one month’s operating ex- 
penses, p. 407. 


Depreciation — Necessity for allowance — Weight of authority. 
18. The theory that depreciation in a well-maintained or alleged 
100 per cent efficient utility property is nonexistent w@s held to be in 
irreconcilable conflict with the great weight of authority, p. 408. 


Depreciation — Reserve balance as measure of accrued depreciation. 
19. The balance in a utility’s depreciation reserve was not taken as 
an indication of the accrued depreciation where it was intended only 
as a theoretical estimate, where nothing wes paid into the account for 
a considerable period, and where a large portion of the property had 
begun to function in a second-hand condition, p. 416. 
Valuation — Ascertainment — Comparisons with tax valuation, 
20. A valuation for tax purposes claimed by an electric utility was 
disregarded by the Commission in a valuation for rate-making pur- 
poses, p. 418. 





Depreciation — Theoretical and actual depreciation — Inspection by 


engineers. 
Discussion as to the distinction between theoretical and actual de- 


preciation intended to be drawn by leading decisions from the United 
States Supreme Court and other tribunals holding that physical in- 
spection of property is necessary, p. 414. 


[August 25, 1928.] 


Appuication of an electric utility for valuation of its prop- 
erty; valuation findings made in accordance with opinion. 

Appearances: Fred W. Hassan, Boise, L. K. Adams, Vice 
President and Manager, Union Electric Company, Dillon, and 
E. G. Toomey, Helena, for the Union Electric Company; T. F. 
McFadden, of the firm of Gilbert and McFadden for the city of 
P.U.R.1928E. 
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Dillen, Dillon; Fred E. Buck; Chief Engineer and Francis A. 
Silver, Counsel, for the Commission. 


By the Commission: On April 12, 1926, the Commission 
published Report and Order No. 1449 in Docket No. 937, an 
investigation instituted by the Commission, upon its initial mo- 
tion, into the reasonableness of the rates of the Union Electric 
Company. By the terms of said Report and Order, the Union 
Electric Company (hereinafter called utility) was required to 
put into effect a reduced schedule of rates. The decision of the 
Commission in Docket No. 937 was preceded by a public hear- 
ing at which a valuation of the physical property of the utility 
was submitted by the chief engineer of the Commission. The 
valuation was based upon a field inventory and appraisal. The 
utility offered no evidence upon the question of the value of its 
properties an ' entered no objection to a reduction in rates. Sub- 
sequent to the public hearing but before the promulgation of 
Report and Order No. 1449, a brief was filed by the utility criti- 
cising our engineer’s valuation. No petition for rehearing was 
filed and the Commission made its order upon the basis of the 
record before it. On November 8, 1926, the utility filed with 
the Commission an application for a hearing upon the subject 
of valuation only. The application was granted and a public 
hearing was held at Helena on November 20, 1926, at which time 
the utility submitted an expert’s appraisal of its property. The 
utility’s valuation was at considerable variance with the report 
and appraisal submitted at the original hearing so a recheck of 
the property by our engineer was ordered. Upon receipt of the 
recheck figures, the utility was furnished a copy thereof and the 


‘opportunity given it to ask for a public hearing thereon. The 


utility availed itself of the opportunity and final hearing was 
had upon the subject at Helena on May 28, 1928. 

The original valuation and the recheck of our engineer as well 
as the appraisal submitted by the witness Hassan for the utility 
are all submitted upon the basis of reproduction cost new less 
depreciation. We have summarized the respective valuations in 


the following table: 
P.U.R.1928E. 
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Hassan Buck (Original) Buck (Revised) 








June, 1926 March, 1926 March, 1926 

ee ee, MET $12,300.00 $ 0.00(x) §$ 0.00(x) 
Water rights ...ccoccccce 9,900.00 10,000.00 10,000.00 
ERS ere prers eecee 594.50 443.00 443.00 
Buildings ...ccccoccceses 11,265.00 6,152.40 9,279.60 
Dam and reservoir ....... 6,468.45 2,208.20 6,487.00 
Pipe TRE oo. ccccccccccce 14,560.63 9,057.75 14,751.35 
Power plant (upper) .... 40,101.78 15,469.25 39,962.37 
Power plant (lower) ..... 25,340.77 0.00(y) 0.00(y) 
Substation (Kentucky ave- 

De vivadectvetscedées 4,588.09 0.00(z) 4,588.09 
Transmission line ........ 9,804.73 11,915.96 11,915.96 
Distribution system ...... 38,630.79 (m) 45,610.54 45,610.54 
Telephone line .........-- 1,075.81 *) g 
City substation .......... 5,881.07 19,327.00 19,327.00 
Street lights ...ccccccece 1,235.00 1,690.00 1,690.00 
Office fixtures ...... nimte 2,573.25 1,358.00 2,573.25 
Stock and supplies ..... oe 2,643.81 1,424.67 1,424.67 
Miscellaneous ............ 828.75 1,109.58 1,109.58 
Working capital ......... 4,750.00 0.00 (x) 0.00(x) 
Interest during construction 4,578.27 0.00 (x) # (x) 
SE ot wpdéceawnside 36,371.26 (a) 0.00 (x) 21,953.36(b) 
Going concern value ...... 20,000.00 (c) 0.00 (x) 0.00 (x) 

EEE: cxsadisssnnsee $253,491.96 $125,766.35 $191,115.77 
Depreciation ............ 9,088.00 34,207.16 62,939.23 
Present value ........ $244,403.96 $91,559.19 $128,176.54 


(x) Left open for Commission’s determination. 

(y) Not valued because considered not used or useful property. 

(z) Omitted through misinformation as to ownership. 

(a) 224 per cent of labor and material. (b) 14 per cent of labor and 
material. 

(*) Included in transmission line. 

(c) Not submitted by Hassan but claimed by president of utility. 

(#) Included in overheads. 

(m) Erratum—should be $35,888.92—see error p. 28, Hassan report. 


It will be noted from the table that Hassan places the repro- 
duction cost new of the utility’s property (including all intangi- 
bles) at $253,491.96; the actual depreciation at $9,088, and 
the present value as of the date of inquiry at $244,403.96. 
Buck, on the other hand, appraises the property of the utility 
used and useful for the convenience of the public (omitting in- 
tangibles, working capital, going concern and the lower power 
plant) at $191,115.77, from which he deducts for actual depre- 
ciation the sum of $62,939.23, leaving as the present value of 
the property (less the items omitted), as of the date of inquiry, 
at $128,176.54. While Buck’s revised figures were submitted 
December 6, 1927, they are based upon the prices prevailing in 
March, 1926. Hassan’s appraisal is computed upon prices and 
wages prevailing on June 1, 1926. It is admitted that there 
P.U.R.1928E. 
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existed no material difference in the level of wages or prices 
between the respective dates of appraisal, so that a valuation 
stated as of either date would be identical. Because our original 
decision was made on April 12, 1926, we determine the valua- 
tion arrived at herein to speak as of that date. 

[1] A study of the foregoing table reveals the fact that the 
valuation claimed by the utility, through Hassan, for its physi- 
eal property, less overheads, (excluding “working capital,” “in- 
terest during construction”—claimed as a separate allowance by 
Hassan, but included in “overheads” by Buck—and “lower 
power plant,” not valued by Buck) is less than the valuation 
placed upon it by Buck. Under these circumstances, we will 
accept as correct Hassan’s base valuation, before overheads, of 
all items of physical property, excluding those just above enu- 
merated. 


Overheads. 


To all labor and material prices in its inventory the utility 
attaches 224 per cent to cover “field and general overheads.” 
The percentage is distributed as follows: engineering and super- 
intendence, 10 per cent; legal expense, 0.5 per cent; compensa- 
tion, 0.25 per cent; taxes during construction, 0.25 per cent; 
miscellaneous, salaries, rent, storage, insurance, breakage, trans- 
fer, 10 per cent, and miscellaneous, camp equipment during con- 
struction, 1.5 per cent. The items of “organization” and “inter- 
est during construction,” generally treated under overheads by 
this Commission are separately valued at $10,800 (including 
“franchise” at $250) and $4,578.27, respectively. 

No evidence was introduced by the utility to show that any 
such expenditures for overheads were actually made by the com- 
pany. While we recognize that in a reproduction cost new ap- 
praisal it is necessary to set up an estimate of the costs that 
would be incurred as necessary overheads in reproducing the 
property, regardless of whether the overhead expenses actually 
incurred by the utility appear in the record, it nevertheless ap- 
peals to the Commission that a statement of the actual expendi- 
tures originally made would be quite helpful. 


[2-8] Buck, on the other hand, in arriving at his reproduc- 
P.U.R.1928E. 26 
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tion cost new applied 14 per cent to labor and material prices. 
In so doing he followed the precedents set by the Commission in 
Re Great Falls Gas Co. 15 M.U.R. 379, P.U.R.1922D, 385, 
and Billings v. Billings Gas Co. 17 M.U.R. 511, P.U.R.1924C, 
217, where overheads were allowed as follows: engineering and 
superintendence, 4 per cent; interest during construction, 4 per 
cent; insurance, 1 per cent; omission and contingencies, 2 per 
cent, and organization and legal expenses, 3 per cent. Both of 
the cited cases concerned gas utilities and for that reason it is 
urged that these cases afe not justifiable precedents for the in- 
stant one. We see no merit in the contention except in so far 
as it pertains to the item of “engineering and superintendence.” 
We can apprehend that designing an electric utility, such as this 
one, involves more intricate engineering and that an aliowance 
in excess of 4 per cent should be made, but we see no justifica- 
tion in the record for the allowance of 10 per cent as claimed 
by the utility. We believe that 5 per cent is an ample allowance 
for this item in this case and it will be so made. As to the other 
items comprising the balance of the 14 per cent, it is our opin- 
ion, based upon experience, that, in the absence of a showing of 
special or extraordinary conditions, they fairly cover the over- 
heads, other than “taxes during construction” and “engineering 
and superintendence,” allowable in an electric utility valuation. 
No allowance is made in this case for “taxes during construction”’ 
because it is not indicated. The plant of the Union Electric 
Company could easily be constructed between the first Monday 
in March, when the tax lien attaches, and the following March, 
when the property would be in function and entitled to charge 
the taxes payable in the following November to operating rev- 
enues. There is, however, an item in this case which is special 
and calls for an increase in the percentage to be applied to a 
portion of the utility’s property. The upper power plant is 
located about ten miles from Dillon, where the distribution sys- 
tem of the utility is located and it would be necessary in the 
construction of this plant to incur expense in hauling material 
to the site and in maintaining a construction camp for the work- 
men. In Buck’s valuation this added element of cost was taken 


into consideration in the unit costs applied to the material and 
P.U.R.1928E. 





XUM 





XUM 


RE UNION ELECTRIC CO. 403 


labor going into the upper power plant but it appears that the 
utility’s appraiser did not pursue this course but applied 1.5 per 
cent to all material and labor costs. It is manifestly erroneous 
to apply 1.5 per cent for camp maintenance and haulage to the 
distribution system or to any other cost element not entering into 
the upper power plant. However, we are of the opinion that an 
allowance of 1.5 per cent is proper to cover this item when ap- 
plied to the material and labor prices entering into the cost of 
the structures and equipment constituting the upper plant. 


Organization. 


[9-11] Under the heading of “Organization” Hassan has in- 
cluded in his valuation the following items: Incorporation fees, 
$200; annual dues, $100; legal expense, preparing and securing 
a certificate of convenience and necessity, $50; preparation and 
issuance of capital stock, $200 and fees of promoter and expenses 
in connection with the organization of the company, $10,000, 
or a total of $10,550. Under “Franchise” there appears the 
item “legal fees in connection with the preparation and securing 
of franchise, $250.” 

As above indicated it has been the practice of the Commission 
in the treatment of the items enumerated to value them under 
the allowance of overheads and the present record offers no valid 
reason for a departure from that practice. Three per cent has 
been determined by the Commission as an ample allowance when 
applied as an overhead to cover legal organization and general 
expense and will be applied in this case in lieu of specific allow- 
ances. In passing, however, we observe that the charge for secur- 
ing a certificate of convenience and necessity is wholly improper 
as it is not necessary in Montana for a utility such as the Union 
Electric to secure such a certificate. Nor is the propriety of the 
charge for “annual dues” apparent. Fees for promotion are too 
conjectural and speculative in an appraisal based upon the repro- 
duction cost new theory as it cannot be assumed that any con- 
siderable amount of promotion would be necessary in the repro- 
duction of a utility that has established itself in a community as 


a necessary public service. 
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Interest During Construction. 


The amount of $4,578.27 is claimed by the utility as a proper 
component of the rate base for “interest during construction.” 
In our overheads we have allowed 4 per cent to cover this item. 
Simple calculation will show that this percentage allowance will 
more than meet the utility’s claim on this score. 


Going Concern Value. 


[12-15] The sum of $20,000 is claimed by the utility as a 
fair allowance for going concern value. This amount is purely 
arbitrary and was arrived at by the president of the utility after 
he had examined some twenty court cases wherein allowances 
ranging from 74 to 25 per cent of the valuation of the property 
were approved. In support of the claim the manager of the util- 
ity testified that he believed the claim for a $20,000 allowance 
was legitimate because of the “good feeling” existing in Dillon 
toward the utility by reason of the satisfactory service rendered. 
Obviously, the witness failed to distinguish between “good will” 
and “going concern value.” That “good will”—indicating that 
element of value which inheres in the fixed and favorable con- 
sideration of customers, resulting from an established and well 
conducted business—has no place in the fixing of valuation for 
the purpose of rate making of public service corporations; has 
been the accepted rule since the decision of the Supreme Court 
in Willcox v. Consolidated Gas Co. 212 U. S. 19, 53 L. ed. 382, 
29 Sup. Ct. Rep. 192, 48 L.R.A.(N.S.) 1134, 15 Ann. Cas. 
1034. On the other hand, it is equally well established that 
“going concern”—indicating that value which inheres in a plant 
where its business is established, as distinguished from one which 
has yet to establish its business—is an element of value that con- 
stitutes a property right that must be considered in fixing the 
value of the property upon which the owner has a right to earn a 
fair return when his property is dedicated to a public use. Des 
Moines Gas Co. v. Des Moines, 238 U. S. 153, 59 L. ed. 1244, 
P.U.R.1915D, 577, 35 Sup. Ct. Rep. 811. No rule of thumb 
or formula has been devised whereby “going concern” value can 


be definitely measured. In fact, a survey of the decided cases— 
P.U.R.1928E. 
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Commissions and courts—compels the conclusion that there is 
no uniformity in approach or in results as between Commission 
or as between courts. The method commonly employed by Com- 
missions and courts in assigning a monetary value to “going con- 
cern” is to allow a certain percentage of the value attributed to 
physical elements comprising the utility’s property. This ap- 
pears to be an indefensible method and involves sheer guesswork. 
Having in mind the Des Moines Gas Case, supra, and Galveston 
Electric Co. v. Galveston, 258 U. S. 388, 66 L. ed. 678, P.U.R. 
1922D, 159, 42 Sup. Ct. Rep. 351, cases wherein the Supreme 
Court of the United States affirmed the actions of the lower courts 
in refusing allowances for “going value” in addition to percent- 
age allowances—12 and 13.3 per cent—of the base cost of labor 
and materials for overheads and expenses of organization and 
business management—neither of which cases have been reversed 
—we believe that where a utility property is valued on the basis 
of reproduction cost new, less depreciation, and the items of 
organization expenses, etc., are taken into consideration and in- 
cluded in a general allowance for overheads, and the subsequent 
business development costs are paid out of operating expenses, 
no additional sum should be allowed for going concern value. 
This view has the support of recent cases and recent pronounce- 
ments of text writers on the subject. See Hardin-Wyandot 
Lighting Co. v. Public Utilities Commission, 118 Ohio St. —, 
P.U.R.1928D, 560, 162 N. E. 262; Portsmouth Gas Co. v. 
Public Utilities Commission, — Ohio —, 162 N. E. 106; Cin- 
cinnati v. Public Utilities Commission, 113 Ohio St. 259, P.U.R. 
1925E, 432, 148 N. E. 817; Capital Water Co. v. Public Utili- 
ties Commission, — Idaho, —, P.U.R.1928C, 473, 262 Pac. 
863; Groninger on Public Utility Rate Making (1928) p. 84; 
Whitten on Valuation of Public Service Corporations, 2d Ed. 
Chap. XXIX; Lewis on “Going Value and Rate Valuation,” 
article in Michigan Law Review, Vol. X XVI, May, 1928; Bemis 
on “Going Value in Rate Cases” in the Supreme Court, article 
in Columbia Law Review, Vol. XXVII, May, 1927. In the 
instant proceedings we have allowed 15 and 164 per cent (this 
latter per cent on “upper power plant” only to cover general 


overheads, including expenses of. organization. Under our uni- 
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form classification of accounts such items appertaining to the 
cost of attaching business as advertising, soliciting, appliances, 
demonstrations, ete., are charged to operating expenses. Under 
these circumstances we feel that we are giving to the element of 
going concern the consideration and value that it deserves. 
Where the cost of attaching and developing the business has been 
paid by the consumers, our failure to give that fact due and 
proper consideration in the valuation of a utility as a going con- 
cern would have the effect of compelling consumers to pay an 
income on items of cost or value furnished by them. 


Working Capital. 


Working capital is claimed by the utility as follows: (1) 
Materials and supplies, $2,643.81, and (2) Cash working capi- 
tal, $4,750. 

The item of material and supplies was arrived at by actual 
count of the material and supplies on hand May 29, 1926. It 
exceeds the amount allowed by Buck by $1219.14. Buck’s figure 
is also based upon actual inventory, made about two months pre- 
vious. The difference can perhaps be accounted for by an in- 
crease in the stock on hand between the respective dates of in- 
ventory. From the annual report filed with the Commission by 
the utility for the calendar year 1925, it appears that on Decem- 
ber 31, 1925, the utility had on hand material and supplies in 
the amount of $978.42. This figure, compiled at inventory time, 
doubtless reflects the low point of the year. On the other hand, 
the amount on hand at the time of the Hassan appraisal appears 
excessive, especially in view of the fact that the utility is purchas- 
ing a considerable portion of its electrical energy from the Mon- 
tana Power Company. On the whole, it appears that an allow- 
ance of $1800 for materials and supplies will adequately meet 
the requirements of the utility and we, therefore, allow that sum. 

The sum of $4750 was fixed by Hassan upon the assumption 
that the utility is required to render one month’s full service 
before its customers are billed for same and that an additional 
thirty days expire before the money derived from customer ac- 
counts is entirely available to meet operating needs. On that 


basis he concluded that the company was, at all times, required 
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to advance for working capital an amount not less than the equiv- 
alent of an average of two months’ operating expenses, exclusive 
of taxes and depreciation. 

[16] Cash working capital is the amount of money measuring 
the operating requirements of the utility in meeting its current 
bills and obligations over and above that furnished it immedi- 
ately from the sale of its service. In other words, it is the sum 
of money necessary “to bridge the gap between outlay and reim- 
bursement.” There can be no question about the propriety of 
including it in the rate base. 

[17] The utility pays a rental of $500 per month to the 
Beaverhead Transmission Company for the rental of its line. 
For power purchased from the Montana Power Company it dis- 
burses monthly about $730. Monthly salaries total $875 and a 
fair allowance for miscellaneous would be $395. Thus the 
monthly outlay of the utility is approximately $2500, excluding 
taxes and depreciation. There is no evidence in the record from 
which we can infer that any of the above items of operating ex- 
pense are paid for in advance. In the ordinary course of busi- 
ness they would be paid for on or about the first of the month 
succeeding the month in which they were incurred. We are un- 
able to see how, under any ordinary system of conducting busi- 
ness, the utility needs an amount in excess of one month’s oper- 
ating expense to enable it to meet all of its matured obligations. 
Accordingly we will pass the sum of $2500 into the rate base to 
cover the item of cash working capital. 


Lower Power Plant. 


. 


In our Report and Order No. 1449, we eliminated the prop- 
erty designated as the “lower power plant” upon the showing 
that it was not in fact used as a standby or in condition to be 
readily made available for such purpose. We are by statute in- 
vested with the power to “investigate and ascertain the value of 
the property of every public utility actually used and useful for 
the convenience of the public.” (Section 3884, Revised Codes 
of Montana, 1921). It is clear that under the record as made 


we must adhere to our original decision and exclude the lower 
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power plant from this valuation as not being property actually 
used or useful for the convenience of the public. 


Lovell Right-of-Way. 


In addition to the claim of $9,900 for water rights the utility 
sets up in its valuation the arbitrary sum of $1,500 as the capi- 
talized value of its right-of-way appurtenant to its upper power 
plant. From the record it appears that the utility secured its 
power site, the right to use water from a warm spring for power 
purposes, and rights-of-way for its pipe line, its pole line, and a 
roadway from the Lovell Live Stock Company, in consideration 
of the utility’s agreement to perpetually furnish electric light 
current for fifteen 16-candle power incandescent electric lights 
to buildings on the Lovell ranch and to supply water for domestic 
and lawn irrigation purposes to said ranch. The cost of furnish- 
ing and maintaining this service to the Lovell ranch is charged 
to operating expense, and, as we understand the record, the poles 
and wire used in this service are included in the inventory and 
appraisal submitted. These rights-of-way together with the 
power plant site and water rights have been continuously carried 
on the books of the company at the sum of $10,000, which is the 
sum allowed by Buck in his valuation. We think that this 
amount, under this record, is a fair valuation and we decline to 
allow an additional sum of $1,500. 


Depreciation. 


[18] In considering the amount of depreciation that should be 
deducted from reproduction cost new to arrive at the value of the 
utility’s plant at date of inquiry we are met with the contention 
that inasmuch as the utility is rendering service at 100 per cent 
efficiency, there should be no deduction for depreciation. This 
same theory was suggested to and rejected by the Commission in 
the Great Falls Gas case, supra, as being unsound. The theory 
that depreciation in a well-maintained utility property is non- 
existent is in irreconcilable conflict with the leading cases in the 
United States Supreme Court (Knoxville v. Knoxville Water 
Co. 212 U. S. 1, 53 L. ed. 371, 29 Sup. Ct. Rep. 148; Minne- 


sota Rate Cases, 230 U. S. 352, 57 L. ed. 1511, 33 Sup. Ct. 
P.U.R.1928E. 





XUM 





XUM 


RE UNION ELECTRIC CO. 409 


Rep. 729, 48 L.R.A.(N.S.) 1151, Ann. Cas. 1916A, 18), the 
findings of the Interstate Commerce Commission (Texas Mid- 
land Railroad, 75 Inters. Com. Rep. 1), the established judg- 
ments of engineering and economic authorities (Bonbright on 
“Depreciation and Valuation for Rate Control,” Columbia Law 
Review Vol. XXVII, No. 2, page 113; Whitten, Valuation of 
Public Service Corporations, 2d Ed. § 828) and the practice of 
the State Commissions generally. (Re Milwaukee (Wis.) 
P.U.R.1927B, 229; Buck v. International R. Co. (N. Y.) 
P.U.R.1926D, 665; Re Chesapeake & P. Teleph. Co. (Va.) 
P.U.R.1926E, 481; Re Mandan Electric Co. (N. D.) P.U.R. 
1925D, 508; Re Indianapolis Water Co. (Ind.) P.U.R.1923D, 
449). 

Our attention is directed to Re Idaho Power Co. P.U.R. 
19240, 731, 739, where the Idaho Commission stated “Its prop- 
erties are in 100 per cent service condition and nothing will be 
deducted for theoretical depreciation.” We are not disposed to 
quarrel with that statement, but that the Idaho Commission does 
not subscribe to the views herein urged by Hassan is evident from 
its decision in Re Boise Water Co. P.U.R.1926D, 321, 346, 
decided May 13, 1926, some twenty-nine months after the Idaho 
Power case, wherein it had before it the exact contention that is 
before us. To quote from the decision : 

“The attorney for the Boise Water Company contends that as 
this utility property is rendering service at 100 per cent effi- 
ciency, no consideration should be given to depreciation. While 
it is true that the condition of the property is such at the present 
time as to render service at approximately one hundred per cent 
efficiency, the length of time which its physical condition will 
enable it to go on rendering such service affects the measure of 
its value as an operating property. 

“The condition of utility property today may be such as to 
enable it to render service at approximately one hundred per 
cent, but its condition tomorrow may be such that it will be un- 
able to render such service. Where property is rendering serv- 
ice at approximately one hundred per cent it is self-evident that 
its condition is then such as to render such service. This is judg- 


ing the condition of the property from the service which it is 
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rendering. Judging the physical condition of property from the 
service it is rendering limits the judgment based thereon to the 
service condition of the property at the time of the rendering of 
the service, and supplies little, if any, evidence upon which to 
base a determination as to the amount of unused service in such 
property. Generally speaking, operating property renders fair- 
ly good service until it stops. The results of the exhaustive con- 
dition of service in property are generally discernible before 
such condition is discovered, or defects in operation are noticed, 
before the exhaustive conditions in the property are detected. 

“The contention that an item of old property is as valuable as 
if it were new property is untenable. Time and use demand 
their toll in all material things. Property new contains the full 
amount of service capacity. New property becomes old in time 
through use, wear, and decay. Use, wear, and decay lessens the 
service capacity of new property to the extent that time and use 
have exhausted such service capacity. Depreciation is measured 
by the extent of the lessening of the service capacity in property. 
Service capacity may be maintained or increased within limits 
by maintenance, but no matter how properly maintained, it still 
ages and then comes a time when its service condition is exhaust- 
ed and it has to be replaced. A repaired piece of property, 
regardless of how skillfully the repairing may have been per- 
formed, is old property, not new, nor as good as new. 

“An examination of the authorities cited is convincing that 
depreciation is one of the elements which must be considered in 
determining the fair value of utility property in connection with 
the reproduction cost new estimate.” 

It is also pertinent to note that the Idaho Power Company 
made the identical contention that is here made before the Dis- * 
trict Court of the United States in and for the District of Idaho 
in the case of Idaho Power Co. v. Thompson, constituting the 
Public Service Commission of Idaho, 19 F. (2d) 547, P.U.R. 
1927D, 388, 435-438. The case, which involved an application 
to enjoin the Idaho Commission from enforcing certain electric 
rates, was heard before Rudkin, Circuit Judge, and Dietrich and 
Cushman, District Judges. The opinion was delivered by Judge 
Dietrich, who has since been elevated to the Cireuit Court of 
P.U.R.1928E. 
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Appeals for the Ninth Circuit. In a well-reasoned opinion the 
court rejected the plaintiff’s theory, saying, in part: 

“Plaintiff’s position is that as a matter of law there should 
be no deduction for depreciation; or, if some allowance is to be 
made, it should not exceed $438,734. Upon the other hand, one 
of the two witnesses testifying for defendants on the subject esti- 
mates depreciation at $3,086,091 and the other at $3,965,785. 
A problem so complex, and involving so large an amount, merits 
full consideration. 

“Tn the face of its contention that we must capitalize its prop- 
erty at its present fair value, and must deduce such value by 
inquiring first what it would now cost to reproduce the property 
new, when we come to adjust this measure to the property as we 
actually find it, plaintiff urges that we should adopt the theory 
of value for present use. In other words, because the property 
is in such state of repair that it is presently capable of rendering 
substantially the same service as a new plant, nothing should be 
deducted for depreciation, regardless of its age or the deteriora- 
tion of any of its parts. 

“To illustrate, a pole with a normal life of ten years, costing 
when installed nine years ago $25 but if now installed new, $35 
we are to capitalize at the latter value, even though it will be 
worthless at the end of a year. Such a view would set us adrift. 
Under it the original installation of a used or inferior pole could 
be capitalized at the same value as a new or durable one, because 
of its temporary serviceability. If serviceability is to be accept- 
ed as having any substantial relation to standard of value, it must 
be understood as meaning something more than present efficiency 
or utility. Durability, including cost of upkeep and the need of 
renewal of parts, is a vital consideration. It may be conceded 
that the process of depreciation is not necessarily uniform or 
continuous, and when it has reached a certain stage its effect 
upon the value of the property as a whole may be neutralized 
by adequate upkeep and reasonable replacement of parts. It is 
entirely conceivable that the accrued depreciation of plaintiff’s 
property as a whole is no greater now than it was five years 
ago, and that it will be no greater five years in the future. 


Assuming the useful life of a pole to be ten years, if plaintiff 
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constructed half of its line fifteen years ago and the other half 
ten years ago, and five years ago renewed the poles first set, 
and today renews the other half, it may well be said that, 
everything else being equal, the accrued depreciation is no 
greater today than it was five years ago. But as compared with 
construction wholly new the value of the poles must in either 
ease be depreciated 25 per cent. 

“And that is the precise question we have here; not whether 
plaintiff’s property is worth less today than it was at some other 
period of its use, but whether, as it stands, it has the same fair 
value it would have if it were wholly new. The moment a pole 
is set in the ground, the process of deterioration begins. To ask 
us to hold that after it has been subject to such process for a 
period of five years, it is as valuable as a new pole, because it 
will give service for an additional period without replacement 
or reinforcement, is to urge us to set aside reason. In speaking 
of the general practice in respect to the transmission and dis- 
tributing units of a system, one of the expert witnesses for the 
defendants testified that ordinarily such systems, properly main- 
tained, depreciates from the value new to the extent of 20 or 
25 per cent, and are permanently held at substantially that level 
by maintenance and retirements. Whether this is a precisely 
accurate estimate of percentage we need not determine; but the 
truth of the general proposition is obvious.’ Repairs and re- 
placements are not made upon new lines. They are not required 
until deterioration has advanced to a certain stage, or, owing to 
lapse of time and changing conditions, a substantial measure of 
inadequacy or obsolescence has been wrought. 

“Tn respect to its automobiles, plaintiff adopts a theory incon- 
sistent with the one it urges for the balance of its property, but 
more in accord with reason. It computes the probable mileage 
of the car, and deducts from cost new in proportion to mileage 
already used, making reasonable allowance for scrap value. In 
rapidity of deterioration, to be sure, there is a difference be- 
tween an automobile and some other items of plaintiff’s prop- 
erty; but in principle they are the same, and if we compare the 
automobile as a unit with the plaintiff’s entire system as a unit, 
there is close analogy. Probably a car which has run 2,000 or 
P.U.R.1928E. 
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3,000 miles is quite as valuable for present use as a new car. 
Some of its parts wear out or deteriorate rapidly; as to others, 
depreciation, if there be any at all, is scarcely appreciable. By 
proper maintenance, and by seasonable renewal of parts from 
time to time, the life of the car as a usable instrumentality may 
be prolonged indefinitely. 

“That some deduction must be made, we entertain no doubt. 
No useful purpose would be subserved by reviewing the numer- 
ous cases, and we content ourselves with the citation of Knox- 
ville v. Knoxville Water Co. 212 U. S. 1, 53 L. ed. 371, 29 Sup. 
Ct. Rep. 148, and the Minnesota Rate Cases, 230 U. S. 352, 57 
L. ed. 1511, 33 Sup. Ct. Rep. 729, 48 L.R.A.(N.S.) 1151, Ann. 
Cas. 1916A, 18. 

“There remains the important process of relating the cost of 
the hypothetical new plant to the fair value of the old plant as 
it actually exists. Fair value implies a consideration of all 
factors which would be regarded as material in negotiating a 
sale and purchase of such property. Wear, decay, deterioration, 
obsolescence, inadequacy, and redundancy would all undoubtedly 
be considered as factors. It is suggested that obsolescence and 
inadequacy do not accrue, but occur. But in essence, how do 
they differ from wear and decay? In either case the process is 
usually gradual, and ultimate withdrawal from use of the affect- 
ed unit or device is just as abrupt and just as much an occur- 
rence in the one case as in the other. Suppose that in the prog- 
ress of the art there becomes available a device which is some- 
what less expensive and somewhat more efficient then the old, 
but that the differences are not so great as economically to justify 
immediate substitution. Can it be said that the value of the old 
is in no wise impaired by obsolescence, or that in appraising it 
we could fairly value it at its present cost, when that is in excess 
of what the new and more efficient device would cost ? 

“So, in respect to inadequacy, changing and growing condi- 
tions may be such as to make it appear inevitable that in a short 
time a unit will become inadequate and must be retired. Would 
it be contended that, though it may still be adequate, its fair 
present value could be unaffected by the fact that it must soon be 
scrapped? We have a concrete illustration: while asserting that 
P.U.R.1928E. ' 
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from the standpoint of location, design, and capacity, the plant 
is in good condition, plaintiff’s manager testifies that it is ex- 
pected business will grow to such an extent that within the next 
five years existing power plant units, representing an investment 
of $500,000 must be retired for inadequacy. If within that 
short period these units must be scrapped for inadequacy, how 
ean it be said their present fair value is greater than it would 
be if their physical deterioration had réached such a stage as to 
make their retirement necessary within the same period ? 

“The extent of such depreciation at any given time is often 
difficult to determine, but nevertheless it is quite as real as in 
the case of wear or decay. Hence reserves, with equalized annu- 
al accruals from operating revenue to cover such impairment of 
value, which takes place gradually, but is given record recogni- 
tion only from time to time when the depreciation of a unit be- 
comes so complete that it must be retired. Manifestly, if we 
ignore such impairment, we not only place a value upon the 
property which it does not in fact possess but, with accrued re- 
serves fully covering the impairment, we capitalize that which 
has been constructively withdrawn from use and that for which 
plaintiff has been fully compensated. Chesapeake & P. Teleph. 
Co. v. Whitman (D. C.) 3 F. (2d) 938, P.U.R.1925D, 407.” 

The utility, while denying our right to deduct any deprecia- 
tion under the record, contends that in any event the only amount 
that shouid be deducted is such an amount as it would be neces- 
sary to expend upon the plant to put it in “as good as new con- 
dition” which amount Hassan estimates at $9,088. This sum 
was arrived at by Hassan after a personal inspection of the plant 
and is supposed to represent such depreciation due to wear and 
tear as was visible to the naked eye. He proceeds upon the 
theory that unless depreciation is visible it is nonexistent or at 
least is not deductible in a rate valuation. The Indianapolis 
Water Case, 272 U. S. 400, 71 L. ed. 154, P.U.R.1927A, 15, 
47 Sup. Ct. Rep. 144, and Pacific Teleph. & Teleg. Co. v. Whit- 
comb, 12 F. (2d) 279, P.U.R.1926D, 815, 824, are cited as 
authority. In the former case Mr. Justice Butler, speaking for 
the Court said: 


“The testimony of competent valuation engineers who exam- 
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ined the property and made estimates in respect of its condition 
is to be preferred to mere calculations based on averages and as- 
sumed probabilities.” 

In the latter case, which has been affirmed upon appeal to the 
Supreme Court of the United States, — U. S. —, 72 L. ed. —, 
P.U.R.1928C, 408, 48 Sup. Ct. Rep. 223, District Judge Web- 
ster, speaking for the statutory court convened to hear an appli- 
cation for an injunction against an order of the Department of 
Publie Works of the state of Washington, said: 

“. . . depreciation is to be ascertained by an inspection of 
the property—by going and looking at it and making estimates 
based upon the facts which such examination discloses.” 

We do not read the Indianapolis Water Case, supra, nor the 
Pacific Telephone & Telegraph Case, supra, nor any of the cases 
cited in either decision as upholding the view that actual depre- 
ciation not visible to the naked eye upon an inspection of the 
property is to be wholly ignored. What they hold in effect, as 
we view them, is that actual depreciation and not theoretical 
depreciation is to be deducted and that in arriving at the deduc- 
tion recourse must be had to opinion based upon contemporary 
‘uvestigation. 

Buck estimates the actual depreciation existing in the util- 
ity’s plant, based upon his reproduction cost new, at $62,939.23. 
This calculation is the result of a personal inspection of the 
property. He made no study of the maintenance accounts of 
the utility to determine how much repairs had actually been 
made to the various units of the property, and his failure to do 
so is criticised by the utility. It introduces an exhibit compiled 
from its records showing that between 1914 and 1926 inclusive 
there was expended in maintenance upon its plant the sum of 
$27,646.04, segregated among its various units as follows: 
Power plant equipment, $6,533.36; dams, canals and flumes, 
$7,418.11; power plant buildings and fixtures, $1,064.70; tur- 
bines and water wheels, $195.25 ; distribution system, $9,258.39 ; 
transformers, $118.54; meters, $2,019.10; general office equip- 
ment, $108.35; buildings, fixtures and grounds, $628.10; and 
office building fixtures, $304.84. During the same period it 
spent on property replacement the sum of $20,841.73, making 
P.U.R.1928E. 
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the combined maintenance and replacement expenditures, $48,- 
127.77. These expenditures merit consideration and will be 
considered in connection with the computation of existing depre- 
ciation. 

[19] Between 1912 and January 1, 1926, the utility paid into 
its depreciation reserve fund the sum of $44,200. On December 
31, 1925, according to its annual report to the Commission, its 
balance to depreciation reserve account was $24,570.85. This 
sum we do not take as measuring its actual depreciation on 
December 31, 1925, nor in arriving at actual depreciation as of 
date of inquiry are we influenced by it. There are several rea- 
sons why the balance in the utility’s depreciation reserve must 
not be taken even as indicia of depreciation. First, the deprecia- 
tion reserve account is set up under our uniform classification of 
accounts system as the “estimated annual depreciation of the 
tangible capital in service of the utility,” and we are here con- 
cerned with actual existing depreciation. Secondly, from the 
year of the utility’s organization, 1908 to 1913, nothing was 
paid into the depreciation reserve account, although time and 
wear and tear .were exacting their toll during that period. 
Thirdly, a large portion of the property of the utility at the time 
it began to function was second-hand, having been acquired from 
two competing electric utilities who passed out of the picture 
upon the entry into the field of the Union Electric Company. 

Buck finds from his personal inspection of the plant that de- 
preciation existing in the various items of property ranges from 
0.0 per cent in the case of the Kentucky avenue sub-station to 
90 per cent in the instance of unit No. 1, installed in the upper 
power plant. This unit is now over twenty-five years of age 
and according to Buck is obsolete. The utility on the other hand 
makes a showing that this unit has been practically rebuilt in 
all of its major parts and that in 1923 it was tested by a Westing- 
house engineer and rated as 97 per cent efficient. It is conceded 
that this particular type of unit is not being manufactured any 
more. In 1923 the utility installed unit No. 2, which has not 
been in use since 1925, but which is included in this valuation, 
as a standby unit. We are of the opinion, in view of the main- 


tenance expended upon unit No. 1 and its present operating effi- 
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ciency that it should not be depreciated in excess of 45 per cent. 
In 1922 the utility made a systematic examination of its meters, 
replacing the meter parts that were worn out and repairing those 
in need of repair. In the same year a sum equal to about three 
times the average yearly maintenance on the distribution system 
was spent. Between 1920 and 1923, inclusive, property replace- 
ments to the extent of about $10,000 were made. Having a due 
regard to the records of the company showing maintenance and 
replacements, the testimony of Hassan as to the amount neces- 
sary to restore the property to “as good as new condition” and 
the report of Buck we conclude that the existing actual deprecia- 
tion in the depreciable property of the utility used and useful 
in the public service is not less than $40,055, which sum we will 
deduct from the reproduction cost new to arrive at the fair value 
of the plant. 

In order to show the excess earning or loss of the utility over 
the Con-mission’s annual depreciation factor of 3.93 per cent 
and an 8 per cent annual return, Hassan makes an analysis of the 
income of the utility from its organization in 1908 to December 
31, 1926. To arrive at some base as to the value of the property 
in 1908 Hassan takes Buck’s valuation of $191,115 and deducts 
therefrom the additions made between 1908 and 1925 inclusive. 
Having arrived at a value of the property in 1908, he applies 
the annual depreciation factor and a rate of return of 8 per 
cent to show the amount that the utility should have earned over 
and above operating expenses and taxes and against this he set 
forth what the net earnings of the utility were before deprecia- 
tion and rate of return. This method he pursues for each year 
up to 1926, setting up a tabulation showing that from 1908 to 
1913 the utility suffered losses over depreciation and return 
ranging from one thousand to approximately ten thousand dol- 
lars. From 1915 to 1925 there appears a gain in each year from 
$273 to $8161, the final result being that for the period of 1908 
to 1926 there was an excess gain over depreciation and return 
of $14,050. Hassan frankly admits that his basis of compu- 
tation is open to legitimate criticism. Buck’s figure of $191,- 


115 entirely omits the lower power plant as well as working 
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capital and certain intangibles. Further, his figure is cost of 
reproduction cost new based upon prices prevailing in March, 
1926, which prices are at variance with the price levels obtain- 
ing between 1908 and 1925. However, giving due recogni- 
tion to the weaknesses of the tabulation the implication is clear 
that the utility, on the whole, has enjoyed a successful financial 
history. 

The following table summarizes our findings as to the repro- 
duction cost, overheads, depreciation, and present value of all 
depreciable property employed by the utility and used and 
useful in the public service: [Table omitted. ] 

Adding to the present value of the utility’s depreciable prop- 
erty the sum of $10,000 for water rights, ete.; $594.50 for 
land; $2500 for cash working capital, and $1800 for material 
and supplies, we arrive at the sum of $130,895.30, which sum 
we find to be the value of the Union Electric Company’s prop- 
erty used and useful for the convenience of the public on April 
12, 1926. 


Assessed Valuation. 


[20] At the hearing herein our attention was directed to 
the fact that the utility’s property return for taxation pur- 
poses in Beaverhead county and the assessor’s assessment of 
such property is in an amount considerably less than the valua- 
tion claimed by the utility. We have disregarded its valuation 
for tax purposes in arriving at a valuation for rate purposes. 
This is in accord with our previous rulings (Poplar v. Speed 
Electric Co. 15 M. U. R. 334, P.U.R.1922B, 367; Billings v. 
Billings Gas Co. 17 M. U. R. 511, P.U.R.1924C, 217), and the 
decisions of the Supreme Court of the United States (Missouri 
Rate Cases, 230 U. S. 474, 57 L. ed. 1571, 33 Sup. Ct. Rep. 


957). 
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MISSOURI PUBLIC SERVICE COMMISSION, 


RE UNITED RAILWAYS COMPANY OF ST. LOUIS. 
[Cases Nos. 1457, 1736.] 


Valuation — Accrued depreciation — Retired property — Construc- 
tion cost. 
1. Retired property of a utility that has an overhead construction 
cost included in its original cost must carry such overhead costs along 
with its retiral, p. 452. 


Valuation — Overhead construction cost — Property additions. 

2. Utility property added since a previous valuation by the Com- 
mission should be included in the finding of fair value for subsequent 
rate proceedings, along with overhead construction costs actually in- 
curred, p. 452. 


Valuation — Overhead construction cost — Percentage allowed — 
Street railways. 
3. An allowance of 5 per cent was made to cover construction over- 
head costs of various additions to street railway property, p. 453. 


Accounting — Stand-by equipment — Emergency parts. 

4. Spare parts of various equipment for a street railway company 
held ready to install in case of breakdowns should be included in the 
plant account as standy-by equipment, rather than being carried as part 
of materials and supplies, p. 453. 


Valuation — Cost of financing — Bond discount and commissions. 

5. Bond discount and commissions, in so far as they are part of 
interest during construction, are properly chargeable to capital ac- 
count, but beyond that, the cost of financing, promoting, or assembling 
capital should not be included in a valuation for rate-making purposes, 
p. 454. 


Depreciation — Necessity y for reserve. 

6. Utility “companies are required to set aside a reserve fund ae 
the purpose of protecting the investment in the property so that at the 
end of its useful life the investor will have recovered his investment. 
p. 454. : 


Valuation — Original cost — Deduction of reserve. 
7. No deduction should be made from an original cost appraisal 
for any balance that may be in the depreciation reserve of a utility 
company, p. 454. 


Valuation — Historical cost — Index numbers, 

8. An estimate of value for rate-making proceedings of a street 
railway company was adopted which used an original cost, agreed 
upon by all parties as of a certain date, and applying cost index num- 
bers refiecting the ratio of costs, p. 455. 

P.U.R.1928E. 
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Valuation — Cost index numbers — Street railways. 

9. The use of a utility’s cost index numbers was held to reflect 
more accurately the cost of property than other indexes taken from 
trade publications in view of the fact that they were prepared from 
actual costs to the company, p. 456. 

Valuation — Cost index — Periodical value of American dollar. 

10. Utility properties in terms of 1913 dollars were estimated in 
terms of 1927 currency by finding the ratio of the dollar during the 
latter period at 167 as compared to the dollar of 1913, p. 457. 

Valuation — Reproduction cost — Estimate. 

11. In computing a reproduction cost, overhead costs on a portion 
of utility property at book figures and on the remainder by estimate is 
not permissible, p. 457. 

Valuation — Construction overhead costs — Nonphysical railroad 
property. 

12. An allowance of 17} per cent on physical utility property other 
than land, was permitted for construction overhead costs including cost 
of promotion, p. 457. 

Valuation — Right of way — Street railways. 

13. A method of valuing traction right of way by a city assigning 
to such portions adjoining rear ends of property, the average value for 
the rear portion of the lot and to portions adjoining the front end the 
average value for lots so situated was held to be more accurate and 
justifiable than the company’s method in applying to its right-of-way 
holding, the average unit values indicated by general appraisal figures 
of similarly situated adjoining and contiguous land, p. 460. 

Valuation — Unused right of way — Street railways. 

14. Nonoperating land must be excluded from operating land in 

valuing traction right of way for rate-making purposes, p. 460. 
Valuation — Right of way — Street railways, 

15. It is improper to assess average lot values to a street railway’s 
right of ways which are separated from the adjoining properties by 
alleys or steam railroad rights of way, p. 463. 

Valuation — Right of way — Street railways, 

16. The assumption of average seized lots to which shall be applied 
front foot values of lots varying in depth, was held to be a highly im- 
proper basis in determining the value of street railway right of way, 
p- 463. 

Valuation — Right of way — Street railways. 

17. The selling price of a contiguous lot acquired for some special 
purpose is not a correct measure of the value of traction right of way, 
p- 463. 

Valuation — Right of way — Property for sale — Street railways. 

18. The car-riding public should not be obliged to pay a return 
on property that is known to be unused at the time of the rate fixing, 
and property which has been advertised for sale by the company at 
such period will accordingly be assumed to be nonoperating property, 
p. 465. 

P.U.R.1928E. 
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Valuation — Working capital — Street railways. 

19. A street railway was allowed for cash working capital an 
amount equal to one-half of one month’s operating expenses plus ma- 
terials and supplies on hand, p. 465. 

Valuation — Going value — Street railways. 

20. Going value is an allowance for the fact that a property with 
its business attached and successfully operating has a greater value 
than the same plant ready, but not yet operating, p. 466. 

Valuation — Going value — Percentage basis. 

21. Going value is wholly independent of the estimated cost of 
property and accordingly should not be computed on a percentage basis, 
p- 466. 

Valuation — Going value — Amount allowed — Street railways. 

22. An allowance of $3,000,000 was made for going value of the 
physical property of a street railway otherwise having a reproduction 
cost less depreciation of $55,712,393 giving consideration to the dimin- 
ishing revenue of the company as well as the earnest efforts of the 
operators to stimulate patronage, p. 466. 

Valuation — Reproduction and original cost. 

23. Stress should not be placed on either the original or reproduc- 
tion cost of utility property in ascertaining the fair value of the 
same, p. 467. 

Valuation — Rate making — Value of service — Street railways. 

24. The Commission attempted to fix a value for rate making that 
would keep the car rider from seeking some other means of transporta- 
tion and at the same time give the company a return as nearly just as 
possible and still keep customers, p. 467. 

Depreciation — Purpose of retirement reserve. 

25. The purpose of a depreciation reserve is to retire the actual cost 

of the depreciable property at the end of its useful life, p. 468. 
Depreciation — Amount allowed — Street railway. 

26. An amount of $800,000 was allowed for annual depreciation 
of street railway properties (having a fair value of $66,000,000), 
p- 468. 

Return — Percentage allowed — Street railway. 

27. A fare increase calculated to yield a return of approximately 
7.14 per cent was held not to be excessive for a street railway company, 
p. 471. 





Depreciation — Uniformity of expenditures. 

Statement that a property that has been properly operated makes 
its budget of expenses so that approximately the same amount will be 
expended each year on retirals, p. 468. 

Depreciation — Latent depreciation — Annual allowance. 

Discussion of consideration to be given “latent” depreciation in 

the computation of the annual allowance, p. 468. 


[June 20, 1928.] 
P.U.R.1928E. , 
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Perition of street railway company for increased fares for 
service ; granted. 


I. 


By the Commission: This cause is again brought before the 
Commission by application of the petitioner on June 3, 1926, 
asking for authority to increase the fares on its lines to 8 cents 
cash, two tokens for 15 cents. 

A brief history of this case is as follows: 

Case No. 1457 was first commenced on the 6th day of Feb- 
ruary, 1918 when the petitioner herein filed application for cer- 
tain fare increases applicable to the city of St. Louis. 

On March 2, 1918, the Commission issued its order holding 
that it had jurisdiction to abrogate the 5-cent franchise rate (5 
Mo. P. S. C. R. 725, P.U.R.1918B, 815), and on May 11, 1918, 
6 Mo. P. S. C. R. 67, P.U.R.1918D, 392, determined the com- 
pany’s value to be $52,800,000; authorized an increase from 
the 5-cent franchise fare to 6 cents; and ordered its engineering 
and accounting departments to make an appraisal of the property 
and an audit of the books and records. 

The authority of the Commission to prescribe higher fares to 
be charged by the company than specified in the franchise from 
the city of St. Louis was upheld by the supreme court in the case 
of St. Louis v. Public Service Commission, 276 Mo. 509, P.U.R. 
1919C, 10, 207 S. W. 799. 

Case No. 1736, in the matter of the petition of the United 
Railways Company for an increase of fares in St. Louis county, 
was commenced on the 4th day of September, 1918. 

Rolla Wells was appointed receiver of the property on the 12th 
day of April, 1919, and by orders of the Commission dated May 
31, 1919 and September 9, 1919, became a party as such receiver 
to the proceeding herein. 

On August 16, 1919, said receiver filed supplemental applica- 
tion in Case No. 1457, for a further increase in fares applicable 
in the city of St. Louis. 

The Commission by its order of September 9, 1919 (8 Mo. 
P. S. C. R. 47, P.U.R.1919F, 264, 296) consolidated these 


causes (Nos. 1457 and 1736) as a matter of convenience, and 
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permitted said receiver to increase fares for carrying passengers 
in the city and county of St. Louis as follows: 

8 cents for full cash fare for adult passengers, 2 tickets for 
15 cents, 7 tickets for 50 cents, 50 tickets for $3.50, and also to 
increase fares charged for half-fare passengers to 4 eents per 
passenger, or 4 tickets for 15 cents, 14 tickets for 50 cents, 100 
tickets for $3.50. 

On the 2nd day of April, 1920, the Commission by its sup- 
plemental order in the consolidated cases, prescribed lower max- 
imum fares to be charged by the said receiver, as follows: 

7 cents for adult passengers and 3 cents for half fare passen- 
gers (9 Mo. P. S. C. R. 150). 

Subsequently the Commission engineers and accountants com- 
pleted their appraisal and audit of the company’s property as 
of date January 1, 1919, and after numerous hearings extending 
over a period of approximately one year, the Commission, on the 
4th day of June, 1923, issued its order in the consolidated cases, 
finding the fair value as of January 1, 1919, of the United Rail- 
ways Company of St. Louis, (exclusive of the Missouri Electric 
Railroad Company), to be the sum of $52,838,110, of which 
$1,056,762 was found to be the value of that portion of the 
property not used in the transportation service. (13 Mo. P. S. 
C. R. 522, P.U.R.1923D, 759.) 

The above briefly summarizes the results of various proceed- 
ings growing out of the cases herein, prior to the present pro- 
ceedings which was instituted by the petitioner, who on June 3, 
1926, filed application herein for permission to increase the adult 
fares on its lines to 8 cents cash, 2 tokens for 15 cents. 

On June 7, 1926, the city of St. Louis filed its answer in 
protest, and requested the Commission, before taking action, to 
make a full and complete audit of the books and records of the 
company. 

On June 14, 1926, the Commission issued an order requiring 
its accountants to make an audit of the books and records of the 
company in order to determine the net additions to the property 
since the last audit, and to determine the operating results of 
the petitioner’s property for the year 1925 and as many months 


of the year 1926 as were available. 
P.U.R.1928E, 
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On October 23, 1926, the company filed supplemental applica- 
tion herein for a temporary order authorizing it to charge such 
rates as would allow a fair return on the said valuation as of 
January 1, 1919. 

On October 27, 1926, the city of St. Louis filed its answer 
in protest to the supplemental application, and hearings were 
held on this application on November 16 and 17, but no action 
was taken by the Commission, the case awaiting completion of 
audit then being made. 

On January 7, 1927, the company filed two tariff schedules 
with the Commission being P. 8. C. Mo. No. 12, for the city of 
St. Louis, and P. 8. C. Mo. No. 13, for St. Louis county. Said 
schedules provided for an 8-cent cash adult fare, two tokens for 
15 cents, children over 5 and under 12 years of age, 3 cents. 

On January 18, 1927, the city of St. Louis filed its motion 
for suspension of said tariffs and on February 3, 1927, they were 
suspended by the Commission. 

On February 5, 1927, the company filed its bill of complaint 
in the United States District Court for the Central District of 
Missouri, asking for an order restraining the Commission from 
interfering with the collection of the rates set out in said tariffs, 
and on the same date, said court issued an order to show cause, 
and a temporary restraining order which continued in force until 
March 1, 1927, when terminated by order of the Federal Court. 

On April 9, 1927, the company filed another amended applica- 
tion with the Commission asking for an 8-cent cash adult fare 
with no change in the rate of 3 cents for children. This applica- 
tion superseded the company’s application filed on June 3, 1926, 
as well as the supplemental application filed on October 23, 1926, 
and the tariff schedules Nos, 12 and 13 filed January 7, 1927. 

The application of April 9, 1927, states, among other things, 
that the value of said property, exclusive of the Missouri Electric 
Railroad Company, as of January 1, 1919 was fixed by order of 
the Commission at $51,781,348; that the report of the Commis- 
sion’s accountants filed April 2, 1927, shows that the total amount 
of the net expenditures made for additions and betterments to 
said property during the period January 1, 1919, to October 31, 


1926, was $6,395,888.26; that all of said additions are used in 
P.U.R.1928E. 
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the operation of the property; that the present fair value of the 
property is at least $75,000,000, exclusive of nonoperating prop- 
erty; that the present value is not equal to the sum of the value 
as established by the Commission as of date January 1, 1919 plus 
the expenditures for additions since said date, but that the pres- 
ent value must be obtained in accordance with the rules of law 
as announced in the decisions of the Supreme Court of the 
United States, namely, the investment in the property, the 
amount expended in permanent improvements, present value of 
land, cost of constructing the plant at such prevailing prices of 
materials and labor as are likely to remain at the same level for a 
reasonable period of time, less deduction from said reproduction 
cost of depreciation as determined by actual inspection, plus a 
fair allowance for going value, working capital, consolidation, 
promotion, and financing. 

The application further states that the net income available 
for return derived from the operation of the property in 1926, 
produced a return of only 3.31 per cent on a value of at least 
$75,000,000, and only 4.27 per cent on the value as determined 
by the Commission as of January 1, 1919, plus the cost of ad- 
ditions as determined by the Commission’s accountants; that the 
number of revenue passengers carried during the years 1923, 
1924, 1925, and 1926, was respectively 292,671,000, 279,- 
222,000, 270,105,000, and 269,555,730; and that the added 
revenue under the proposed rates would yield no more than an 
additional $2,000,000 and thus yield an annual return on 
$75,000,000, of 6 per cent. 

On April 22, 1927, the city of University City filed its answer 
and protest. 

On April 22, 1927, the city of St. Louis filed its answer and 
protest. 

Hearings upon said amended application were held before the 
Commission at its office in Jefferson City, on April 22, 1927 and 
on May 17, 18, 19, and 20, 1927. At the conclusion of said 
hearings counsel for the city of St. Louis requested time to check 
certain evidence offered by the company, and on June 17, 1927 
the city of St. Louis requested that said time be extended to at 


least six months, and suggested that if the Commission believed 
PW.R.1928E. 1 
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action on the application should not be delayed, the Commission 
should fix a temporary value and such temporary rates as it con- 
sidered just and proper. 

On June 25, 1927, the Commission issued its report and order, 
permitting the company to charge and collect fares as follows: 

Cash fare 8 cents per adult passenger; token fare, 74 cents 
per adult passenger, when two tokens or multiple of two is pur- 
chased ; children’s fare to remain unchanged at 3 cents. 

Further and final hearings in this cause were held by the 
Commission at its hearing room in Jefferson City on February 
14th to 18th inclusive, 1928. 

On February 14, 1928, the St. Louis Public Service Company 
filed application herein for permission to intervene in this con- 
solidated cause and to be substituted as petitioner in lieu of 
United Railways Company of St. Louis and its receiver. 

It being shown that the St. Louis Public Service Company had 
by purchase succeeded to all rights and interests of United Rail- 
ways Company of St. Louis and its receiver, the Commission, on 
February 14, 1928, ordered the St. Louis Public Service Com- 
pany be granted leave to intervene in this cause. (See record of 
hearing February 14, 1928, page 5.) 

There is more than common agreement between the company 
and city of St. Louis with respect to the general principles which 
underlie the determination of the fair value of the property. 
Both agree consideration must be given to original or investment 
cost, reproduction cost new, reproduction cost new less deprecia- 
tion, working capital, going value and so-called overhead con- 
struction costs. 

There is a wide difference in the amount of value as deter- 
mined by the city and the company. This is due in a large 
measure to the relative weight accorded the pertinent items of 
consideration, and in the method of ascertaining these items. 


II. 


The Commission by its order of June 4, 1923, 13 Mo. P. S. 
C. R. 522, P.U.R.1923D, 759, found the fair value of the prop- 
erty of the United Railways Company of St. Louis (exclusive 
of the Missouri Electric Railway Company), as at January 1, 
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1919, considering said property as a going concern and including 
all elements of value, tangible and intangible, to be the sum of 
$52,838,110, and the value of that portion of said property used 
and useful to be the sum of $51,781,348. 

The Commission’s order of June 4, 1923, supra, was issued 
after extended investigations and numerous hearings which in- 
cluded a complete and detailed inventory and appraisal of all 
the physical property. This inventory and appraisal was per- 
formed by the Commission’s engineering department with the 
assistance and co-operation of the employees of the company and 
required approximately three years of study. 

Said inventory was agreed to, except for~a few very minor 
items, by the company and the city of St. Louis. It was priced 
by the Commission engineers and company engineers on the 
original or investment cost basis to which all parties are in agree- 
ment. 

The company’s engineers also priced the same inventory on a 
reproduction cost new basis as of January 1, 1920. 

The Commission’s accounting department, in accordance with 
the Commission’s order of June 14, 1926, made a complete and 
detailed study and audit of the company’s books and records in- 
cluding a study of the additions and betterments made for the 
period January 1, 1919 to and including December 31, 1926. 
The results of this audit were reported to the Commission in 
reports filed April 2, 1927, and May 16, 1927 and were intro- 
duced in evidence as Commission’s Exhibits Nos. 1 and 2. 

The amount of the adjusted net expenditures for additions and 
betterments covering operating properties, for said period is as 
follows: 


January 1, 1919 to October 31, 1926 .........ccececceceees $6,395,888.26 
November 1, 1926 to December 31, 1926 ............eceeeees 30,055.02 
DD cccccccssuberkdaseesasiean Bb actbidbidea $6,425,943.28 


Both the city and the company have made use of said audit, 
and property retirals and additions as shown by the working 
papers of the audit and covering operating property changes is as 


follows: 
P.U.R.1928E. 
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Property Additionsand Net Property 





Year Retired Betterments Additions 
BOEe scveeacoese $h6Ceeeebes -. $311,238.76 $645,755.50 $334,516.74 
Be sp sdacunesecenessesuenee 279,817.26 928,139.86 648,322.60 
Pe a ee eee 658,359.07 2,025,535.33 1,367 176.26 
BE eke snbedessusioeswseses ° 437,498.13 1,642,049.52 1,204,551.39 
xr re 66 6000-eeseeees 449,123.74 1,955,817.50 1,506,693.76 
| Per eee caveavereetend 361,193.89 1,196,188.53 834,994.64 
BE Skeet enendsaciesaenanven 564,886.70 881,882.16 316,995.46 
| verre ry eee ee 419,224.90 631,917.33 212,692.43 
ey ee $3,481,342.45 $9,907,285.73 $6,425,943.28 


The company has further analyzed the above figures, separat- 
ing the amounts chargeable to land. This is shown in company’s 
Exhibits 4, and 5. The city accepts this separation and uses 
same in their calculations. 

A statement of retirals and additions in land accounts is as 


follows: 


Retirals ————— Additions ——__——_—__, 
Amt. in Amt.in Amt.in Land Amt. in Land 


Land Land Acct. other Accts. Repre- 
Year Accounts Accounts than Land senting Land 
Jaan. eee $4,645.54 $45.36 $4,600.18 
SED kesh ounandeceedans 6,936.67 1,562.91 5,373.76 
Se eres ‘ 101,291.80 27,144.83 74,146.97 
DEED écevewcsaes bse ue 7,915.52 4,982.96 2,932.56 
DT #usentetesus cakes $8,429.60 49,705.29 7,927.16 41,778.13 
ME ccnddnndseucdeeve 31,687.03 21,449.99 10,237.04 
re 48,799.51 33,947.70 14,851.81 
Be séctxe< $ecerscces 34,121.19 10,616.90 23,504.29 





Total ...........- $8,429.60 $285,102.55 $107,677.81 $177,424.74 


The audit of the Commission’s accountants did not extend to 
the nonoperating property of the company, only reviewing in a 
general way the entries made therein with respect to retirals and 
additions. 

The Florissant Construction, Real Estate & Investment Com- 
pany, a subsidiary, holds the major portion of the nonoperating 
property of the company. 

A statement of retirals and additions to nonoperating property 


for the years 1919 to 1926 inclusive, is as follows: 
P.U.R.1928E, 
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Property Property Net Additions 





Year Additions Retired to Property 
| hud CLERC T $39,406.12 $39,406.12 
OEE A didied e ctit cand sake enen ene ene 5,191.86 5,191.86 
| OC Ee COT 34,545.20 $5,985.24 28,559.96 
cE ETE ee 33,894.62 1,656.78 32,237.84 
BOE O86 068.6560 0000400084 90408046 20,558.54 20,558.54 
BOE ses ine ice seseseisieccbscees 31,618.48 | 1,292.00 30,326.48 
BEE. £2hbercccnenheneeeesesecesan 82.875.58 4,039.36 78,836.22 
WOU cic vcvevcccvevssssasescecess 23,839.76 23,839.76 
TOE: cc csiccwavsissiassensscvica $271,930.16 $12,973.38 $258,956.78 


In the audit of the Commission’s accountants, there has been 
added to the retirals during the period 1919 to 1926 inclusive, 
an amount representing 15 per cent to cover general construc- 
tion overheads. 

In the audit of the Commission’s accountants, there has been 
included with the additions and betterments made during the 
period 1919 to 1926, inclusive, the sum of $424,629.28, said 
sum being the charges for power used by work trains, mainte- 
nance of work train equipment, maintenance of trucks, use of 
tools, store house expense and general supervision. 

The company interprets this as meaning so-called construction 
overhead charges and takes exception to this treatment of over- 
heads, claiming that with the exception of $220,541 representing 
general supervision, all other items noted are specific construc- 
tion costs and not construction overhead costs. 

The report and audit of Commission’s accountants also show 
the items of transportation of men, general office and adminis- 
trative expense and interest during construction were not trans- 
ferred to plant account. 

The city, in the development of its estimate of reproduction 
cost of the property has used the accountant’s report without any 
addition for construction overhead costs on the additions to the 
property since 1919. 

Before tabulating the appraisals of the city of St. Louis and 
the company it is well to briefly show the theory and method 
followed by each. 

Land is appraised by both the city and company on the basis 
of present market value for ordinary community purposes with- 
out any additions to cover consequential damages, costs to ac- 
quire or any other excess costs. Both have used the same land 


value in their respective original and reproduction cost estimates. 
P.U.R.1928E. 
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The reproduction cost estimate of the company is based upon 
a detailed reproduction cost new appraisal as of January 1, 1920, 
to which construction cost index numbers (January 1, 1920— 
100.0) have been applied to property other than land in deriving 
an estimate of the cost to reproduce as of January 1, 1927. 

The city’s reproduction cost new estimate as of date January 
1, 1927 is based on the Commission’s finding of investment cost 
of the property except land as of January 1, 1919, to which con- 
struction cost index numbers based on the year 1913—100.0 
have been applied. 

The amount of depreciation is in question. The company de- 
ducts 16 per cent of the cost of fixed physical property, other 
than land, while the corresponding figure used by the city is 29 
per cent. [Tables omitted. ] 

The differences in the estimates of the city and of the com- 
pany are rather clearly set out in the above comparative tables. 
Briefly these differences are as follows: 

Original Cost—O perating Property. 

Total difference, disregarding deduction of balance in the de- 
preciation reserve fund, is the sum of $4,112,674 divided as 
follows: 


(a) Land—Company over city ...........cccccescccvcccccces $2,805,325 
(b) Promotion, consolidation and financing—Company over city 700,000 
(c) Working capital—Company over city ............-+e.-+8- 386,809 
(d) Construction overhead costs—Company over city .......... 220,540 


The difference in item (a) Land, is due to difference in 
opinion of the land experts and to the fact that the city claims 
there should be more lands classified as nonoperating property. 

Both the city and the company have attempted to follow the 
rule as laid down by the supreme court of finding the fair average 
market value of the company’s land exclusive of any hypothetical 
eosts or multipliers. 

The differences lie in the application of the rule. 

The values of land and right of way as found by the city and 
by the company are used in both their respective original cost 
and reproduction cost appraisals. 

The company’s valuation of land was obtained and the results 
testified to by the following men: 


Mr. Fred Zeibig, a prominent realtor of St. Louis, who in 
P.U.R.1928E. 
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conjunction with Mr. McMillan, vice president of the Mercan- 
tile Trust Company of St. Louis, appraised most of the com- 
pany’s land holdings, except right-of-way, in the city of St. Louis 
and immediately bordering the city. 

Senator William E. Caulfield, a realtor in St. Louis for twen- 
ty-seven years, appraised the property adjacent to the Hodiamont 
right-of-way. 

William H. Hasse, a real estate dealer in the city for thirty- 
seven years, appraised the property adjacent to the Market street 
and University avenue right-of-ways. 

J. R. Thursby, realtor of Kirkwood, appraised the company’s 
land holdings in that vicinity. 

T. H. Heath, of the real estate department of the Webster 
Groves Trust Company, in conjunction with Mr. Coggeshal, man- 
ager of the real estate department of said trust company, made 
the appraisal of the land holdings in Webster Groves. 

J. J. Bridell, a real estate dealer of Maplewood, who has been 
operating in the central part of the county of St. Louis for 
twenty-two years, appraised the land in Maplewood, Brentwood, 
and part of Clayton. 

H. P. Kerth, manager of the real estate and loan departments 
of the St. Louis County Bank, and Fred J. Hollocher, vice- 
president of the First National Bank of Clayton and manager 
and vice-president of the Trust Company of St. Louis county, 
made joint appraisals of the company’s land in Clayton and part 
of University City. 

Edward Gocke, a real estate dealer who for twenty-two years 
has specialized in property along the Creve Coeur line, made 
the appraisal of holdings along said line. 

Leonard P. Albers, realtor of Welleston and who stated he was 
familiar with land values in the northern section of St. Louis 
county, made the appraisals of company lands in Ferguson and 
Florissant and along the Kirkwood-Ferguson and Florissant lines. 

Mr. C. W. Herald, Jr., a real estate appraiser in St. Louis, 
had general supervision of the company’s appraisals, and ap- 
praised various miscellaneous parcels of city property. 

The city’s evidence with respect to land values was presented 


by Mr. M. H. Doyne, manager of the firm of C. E. Smith, 
P.U.R.1928E. » 


. 
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consulting engineers, St. Louis. Mr. Doyne’s testimony shows 
he has devoted much time to the analyses and considerations af- 
fecting land values and is familiar with conditions in and around 
St. Louis. Mr. Doyne’s qualifications are set out very fully on 
pages 886-890 of the transcript. 

The right-of-way and land parcels now owned by the company 
are practically the same as appear in the appraisal as of January 
1, 1919. The Commission’s engineers, at that time, divided the 
entire property into zones and prepared maps showing all ad- 
jacent parcels in each zone. Both the company and city have 
used the same zoning system in their appraisals, sub-zoning any 
portion that has had a radical change. 

Mr. Doyne has based his appraisal on actual sales in so far as 
obtainable, in the various communities, made one to four trips 
over the property, considered whether or not the right-of-way 
ran at the rear or front lots, considered the general topography, 
and on the whole has made a very complete study. 

The company’s appraisal of land was made by the above men- 
tioned appraisers working under the supervision of Mr. Herald 
who instructed them to make their appraisal in accordance with 
the ruling of the Interstate Commerce Commission, and appraise 
the adjoining and adjacent similar property. Consideration was 
given to recent sales and topography. Where the lines of the 
company run along either the front or the rear of lots the value 
placed on such parcels is the value per square foot based on the 
front foot value of said lots. In other words, no consideration 
was given to the fact that certain lines run along the rear of lots 
and other lines along the front of lots, the average value of such 
lots being applied to such right-of-ways. 

Lands other than right-of-way, such as the sites of power 
houses, substations, office buildings, ete., were actually appraised 
by the company’s appraisers. 

The city criticized the company for including in its inventory 
and appraisal amounts for grading of real estate parcels, claim- 
ing said grading enhanced the value and was, therefore, included 
twice. 

The city also classified certain parcels as nonoperating where 


the company shows same as operating lands. 
P.U.R.1928E. 
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The following table shows a comparison of the appraisements 
by the company and by the city of the various classes of land: 


Appraised Value of Land as of January 1, 1927. 
Right of Way Land 


City 

DE TE GD. casi cosastcnseviesssessnceaspeedn $769,837.24 
SE Cicer cha e ng aie ees tae peiekiaenane 3,615.68 
SE id Secsaess ndeewanedie bowed 341,330.04 
EE occ ctenssechmesimmiwedd Rona nues 6,500.00 
cae dy EF ETE SOOT ECU en re 68,200.00 
Olive-University line ..........ecceececcccee 57,172.15 
rr ee rr rer ree 6,298.60 
SUN SN TODD. | on occ ccencencctnic te tensdn 1,315.00 
a er errr err ere 267,385.77 
SN EE cvieeccwwcscet iinet salsadeveeisas 18,020.00 

St. Louis County—Single Fare Area ........... $283,489.56 
Cie Re TR a i h0.55.0 0 5.0 ods Se oe wee Be saes 35,214.65 
Kirkwood-Ferguson line—south .............. 73,822.20 
Kirkwood-Ferguson south and Olive-University 

are Lindahi ches eReeKes nese 24,960.00 
ee ee ee ee 40,904.04 
Gepve-tebvarelig Tee oon ces ccc ccccccccceses 8,929.75 
BAM GED oo occ cn dsc enicccnesessecnecese cee 99,658.92 

St. Louis County—Outer Area .........+...000- $591,652.23 
Le, ee er re eee ener Pree 23,295.96 
CE SU fa cs nee snes awn ceeedaneneneiees 86,499.35 
Creve Coeur lake line ..............ceeseeees 150,731.25 
IED, TI biker ce hie 65 ks Sh Sede deals 24,932.48 
Kirkwood-Ferguson line—north .............- 115,931.93 
Kirkwood-Ferguson line—south .............. 98,628.95 
Meramec Highlands line ...............2e00. 50,985.55 
I WINN = 5 0. 6.0.5 66-50 6g. as abscnsesiiensesen 40,646.76 

Total right of way land ................-. $1,644,979.03 

Land Other than Right of Way. 

St. Louis City ...cccccccccsesccccceccsccsecees $1,534,596.89 
General office sites ...6.ccccccccccccccccccecs 22,340.00 
Ce SEE HONE vs che acccncccvvesevesaceciece 669,079.38 
Shop and yard sites ..........cceccccccececs 550,279.05 
Power house sites ........ssceceeweccecccces 108,536.00 
DURGCRERON BIG cccceccesccccccceccceseceeee * 184,362.46 

BE. Ethie CoP occcesscscccscccsccccesscscs $14,942.00 
OER WD oo nasi ccdiic dtvenceisenseses 14,942.00 

Total land other than right of way ...... $1,549,538.89 
Nonoperating Land. 

United Railways Company of St. Louis ........ $511,061.66 
St. Louis city ......... Prrrere re Te ree Te a-6e 318,159.26 
St. Lowis county .........cccccccccccsccccce - 192,902.40 

Florissant Construction, R. E. & I. Company ... $737,856.70 
St. Louis city ........... ov perrT rer er re 382,020.08 
_ METER TE eT eee ‘ 344,716.62 
Bt. Cormrlem, BERAWOUES ocnccccscciesicciescccees 2,800.00 
MN, DEE, ooo oe cinccwetsccccwctnnanans 8,320.00 

Total nonoperating land ................ $1,248,918.36 

P.U.R.1928E. : 28 


Company 
$1,612,712 
6,163 
662,225 
6,500 
204,874 
174,607 
15,414 
1,315 
519,334 
22,280 


$509,095 
92,513 
139,560 


41,664 
46,710 
27,861 
160,787 


$1,120,120 
39,359 
210,880 
327,741 
26,845 
191,728 
248,367 
107 636 
67,564 
$3,341,927 


$2,357,422 
23,340 
1,029,886 
921,755 
143,202 
239,239 
$20,869 
20,869 
$2,378,291 


$642,183 
396,293 
245,890 
$1,150,117 
395,704 
743,293 
2,800 
8,320 
$1,792.300 
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(b) Promotion, Consolidation and Financing 


The company’s estimate covering item (b) in its original cost 
appraisal of operating property is $700,000 in excess of the 
city’s estimate. 

The Commission, in their report and order fixing the value 
of the company’s property as of January 1, 1919, found 
$2,700,000 as a fair allowance for promotion, consolidation and 
financing. The company adopts this amount. 

The city estimates $2,000,000, to cover promotion and con- 
solidation. The city deducts $700,000 from the allowance as 
made by the Commission for the reason that it does not believe 
the inclusion of costs of financing to be legally allowable and 
estimates such costs of financing at $700,000. 


(c) Working Capital 


The company estimates, in its original cost appraisal, $386,809 
more than the city for cash working capital. 

The company accepts the amounts as shown in the exhibits of 
the Commission’s accountants which are as follows: 


Cash—Average daily balance .......cccccccccccccccccccccccces $743,053 
Miscellaneous accounts receivable ...........-seceececccecccece 206,583 
Prepayments ..... PPETTTITITTEETILETITI TE TI TTT irr rre TTT TTT 37,173 

en eT eS rere rere $986,809 


The city estimates $600,000 as a fair allowance for working 
capital. 

The city maintains that it is improper to consider miscella- 
neous accounts receivable and prepayments as a portion of cash 
working capital without a consideration of accounts payable. 

Mr. Evans, auditor for the company testified that a consider- 
able amount eventually goes into the cash account of the company 
from the sale of cinders, rental of property, street car advertising 
and sale of power. 

The Commission in its 1919 valuation case estimated one half 
of one month’s operating expenses as a fair allowance for cash 
working capital, and based their opinion on the fact that the 


company conducts a cash business. 
P.U.R.1928E. 
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(d) Construction Overhead Costs. 


The difference between the company’s and the city’s original 
cost appraisals as regards construction overhead costs is the sum 
of $220,540. 

The company adopts the amount of $5,193,688, the opinion of 
the Commission in the 1919 valuation case, as a fair allowance. 
Retired and added property is not considered. 

The allowance by the Commission was 15 per cent of the esti- 
mated investment in physical property other than land, plus an 
allowance for omissions. (See 13 Mo. P. S. C. R. 522, 610, 
P.U.R.1923D, 759). 

The city has allowed 15 per cent of the estimated investment 
cost of the physical property, other than land, remaining in the 
1919 inventory as of January 1, 1927. This amounts to 
$4,740,700. 

Both the city and company agree that 15 per cent is a fair al- 
lowance for construction overhead costs when applied to the origi- 
nal cost appraisal. 


Original Cost—Nonoperating Property. 


The total difference between the city and company appraisals 
for original cost of nonoperating property is the sum of $265,- 
703 in favor of the company. 

Differences in land values accounts for $263,757 of the total 
and is due to the application of the methods of appraisal of lands 
and to the fact that the city has included certain lands as non- 
operating property where the company has included the same 
parcels under operating property. 

This is more fully discussed under land-operating property. 


Reproduction Cost—-O perating Property. 


The total difference between the city and company estimates 
covering reproduction cost of operating property is $40,034,273 
in favor of the company. 

The major difference is due to the method of obtaining the 
cost of specific construction as of January 1, 1927, of that por- 


tion of the property, other than land, remaining in the 1919 
P.U.R.1928E. + 
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inventory. Item (s) of the comparative summary of appraisals 
shows this difference to be $14,134,049. 

The city in making its estimate of reproduction cost used as a 
starting point the original cost of the property, exclusive of land 
and nonphysical elements, as found by the Commission as of 
January 1, 1919, deducted retirals and applied a cost index ratio 
to convert the amount to dollars as of January 1, 1927. 

The company in preparing its estimate of reproduction cost, 
used their estimated cost of reproduction as of January 1, 1920, 
deducted retirals at the prices used in their 1920 appraisal and 
applied a cost index ratio to convert the amount to dollars as of 
January 1, 1927. 

Other large differences in the reproduction estimates are: 


CX) GOREN CUO GONDE 5 o.oo os oc hes cdc dtsinccecicsce $4.374,761 
(2) Observable depreciation 13 per cent ........-.eeeeeeeeees 6,407,077 
Se PE Se cc caudnconeete Kad Cob awSod se ebbien shew haomee 2,805,325 
(4) Weeking capital ....ccccccdccccccccssccececcsesccoccvces 386,809 
Cie ee SD WEIIOD oso divin dn ee 54n0s (ses eveseeasesasees 6,200,000 
St EEE Sc datne Badan eu Ged oben snbeedeb geese nacedeseee 2,090,000 
CEP TD 0.56: 0:0:66 60866606 0565056. 50560 cee cseeenseeyare 4,180,000 


The company, in estimating Item (1) took 174 per cent of 
specific construction costs including additions made to property 
since January 1, 1919. The city estimated 17 per cent, and 
excluded all additions on the assumption that construction over- 
head costs are included in the book figures as taken by the Com- 
mission’s accountants during their audit. The wide difference 
of more than $14,000,000 in specific construction costs, accounts 
for the major portion of the difference in construction overhead 
costs. 

The city offered no testimony and introduced no evidence with 
respect to construction overhead costs. 


Mr. Bennett, testifying in support of his appraisal made for 
the company, stated that 173 per cent of the cost of specific con: 
struction is a conservative allowance. 

Mr. Feustel testified for the company that on the appraisal of 
street railway properties in Pittsburg, Philadelphia, and Balti- 
more, where he represented either the city or the regulatory body. 
25 per cent of the cost of specific construction was the allowance 


made to cover undistributed construction costs plus costs of pro- 
P.U.R.1928E. 
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motion and financing, the allowance for promotion being 24 per 
cent, and for financing 5 per cent, leaving 174 per cent for mis- 
cellaneous and undistributed construction costs (Testimony, p. 
80). Mr. Feustel, on cross examination said 174 per cent was 
@ fair allowance for said costs, on the basis of present-day costs. 

Mr. Richey who also testified for the company on this matter, 
stated that in his opinion Mr. Bennett’s allowance for miscel- 
laneous construction costs was conservative, and said that his 
allowance including 2 per cent for promotion, under similar 
circumstances, would be from 20 per cent to 24 per cent (Testi- 
mony, p. 74), and that he had made allowances elsewhere in 
excess of the allowance of Bennett (Testimony, p. 127). 


(2) Depreciation of Physical Property. 


The difference in the appraisals of the company and city rela- 
tive to depreciation of the physical property is $6,407,077. 

The city found the depreciable property of the company had 
depreciated 29 per cent in value as of January 1, 1927. The 
company found the same property had depreciated 16 per cent. 
The large difference is due to the city applying its percentage to 
$71,652,693, while the company applies 16 per cent to 
$89,826,277. 

The evidence introduced by the company as to the amount of 
existing depreciation consisted of several witnesses. Mr. Ben- 
nett, who has been valuation engineer for the company for a 
period of ten to fifteen years, and prepared the company’s ap- 
praisal herein, testified concerning the general condition of the 
property. He stated that the amount of observable depreciation 
was based on several considerations including his personal in- 
spections, a discussion with department heads as to the results 
of their inspections and their estimates of depreciation, and com- 
parison with other properties. Bennett’s estimate of the observ- 
able depreciation was 16 per cent of the fixed property other 
than land. 

Albert S. Richey, an independent engineer, testified as to the 
condition of the property in general, and also, to a certain ex- 
tent, in detail. He inspected 60 per cent of the track, paving, 


and overhead construction, 75 per cent of the power equipment, 
P.U.R.1928E., 
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and enough cars of various types to judge the condition of rolling 
stock. 

The result of his inspections and estimates as to existing de- 
preciation were as follows: All depreciable property within 1 
per cent of Mr. Bennett’s figure of 16 per cent, power plant 
equipment 30 per cent, power plant buildings 10 per cent, sub- 
station 5 to 7 per cent. 

Mr. Richey stated he spent a little more than three days in- 
specting the property of the company (Transcript May 17, 1927, 
p- 108). 

Robert M. Feustel, an independent engineer, testified as to the 
condition of the property in general and in detail. He inspected 
75 per cent of the company’s road mileage, all the power and 
substations, shops, car houses, and a fair number of each type of 
cars. 

The results of his inspections and estimates as to existing de- 
preciation were as follows: Whole property 18 to 20 per cent, 
track and paving 15 per cent, overhead lines 25 per cent, power 
station buildings 10 per cent, power station equipment 30 per 
cent, substation equipment 10 per cent, substation buildings 10 
per cent, shops 15 per cent, car houses 20 per cent, rolling stock 
25 per cent. 

Mr. Feustel stated he spent between nine and ten days during 
four trips to St. Louis, inspecting the property of the company 
(Transcript May 17, 1927, p. 128). 

The testimony shows the major items of property are 497.3 
miles of track, paving, and overhead trolley construction, two 
power plants, 25 sub-stations, general office and store buildings, 
car houses, shops, bridges, 78 miles of underground transmission 
cable, 46 miles of overhead transmission line, 1587 passenger 
and 210 work cars. 


Carl L. Hawkins testified as to the condition of track, paving, 
bridges, buildings, and other structures, together with equipment 
used in their maintenance. He is engineer of way and struc- 
tures for the company, and has charge of the construction and 
maintenance of these classes of property. He is of course thor- 


oughly familiar with them. 
P.U.R.1928E. 

















XUM 


RE UNITED RAILWAYS CO. OF ST. LOUIS. 439 


The results of his inspections and estimates as to depreciation 
existing as of January 1, 1927 were as follows: All way and 
structures 14 per cent, track 14 per cent, straight track, a little 
less than 14 per cent, special track (crossings, switches, sharp 
curves, etc.) 14.8 per cent, paving 16 per cent, roadway tools and 
machinery 14 per cent, bridges, culverts and drains 11 per cent, 
crossings, fences and signs 9 per cent, general office buildings 12 
per cent, car house and shop buildings 12 per cent, stations and 
miscellaneous buildings 11 per cent, power station buildings 10 
per cent, substation buildings 10 per cent. Mr. Hawkins also 
testified that with the exception of fences, the above items of 
property are in about the same condition as found by the Com- 
mission engineers in 1919. (Transcript May 17, 1927, pp. 218, 
219). W. E. Bryan testified as to the condition of power and 
substation equipment and of transmission lines and distribution 
system. He is superintendent of power for the company and has 
charge of the construction, operation, and maintenance of these 
classes of property. He is of course thoroughly familiar with 
them. 

The results of his inspection and estimates as to depreciation 
existing as of January 1, 1927 were as follows: Power station 
equipment 30 per cent, substation equipment 10 per cent, trans- 
mission system 10 per cent, overhead distribution cable 5 per 
cent, negative distribution system 5 per cent, trolley wire 25 
per cent, all poles 35 per cent, wood poles 30 per cent, steel poles 
25 per cent to 50 per cent, fixtures including span wires 50 per 
cent, power and substation equipment and transmission and dis- 
tribution systems taken together 20 to 21 per cent. 

Michael O’Brien testified as to the condition of cars of all 
kinds, automobiles and trucks, shop equipment and compressed 
air supply apparatus. He is master mechanic for the company 
and has charge of the maintenance of all these classes of property 
and of the operation of the shops. He is of course thoroughly 
familiar with all this property. 

The results of his inspections and estimates as to depreciation 
existing as of January 1, 1927 are as follows: Passenger cars 
27 per cent, ranging from 4 per cent to 42 per cent for various 


groups, utility cars 10 per cent, shop and garage equipment 10 
P.U.R.1928E. 
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per cent, automobiles and trucks 15 per cent, air stations and 
lines 30 per cent. 

The city, in making its estimate of depreciation, made a phys- 
ical inspection of the property. While it did not use life tables, 
the various witnesses took age into consideration at the time the 
inspection was made; that is, age was associated with the in- 
spection at the time the property was inspected. The dates of 
installation of practically every item of equipment were shown on 
the inventory, and the inventory, or notes made therefrom, were 
taken along with the men when they made their inspections. 
Obsolescence was taken into consideration also, in varying de- 
grees. Allowance was also made, in the judgment of the man 
making the particular inspection, for the fact that in some items 
of machinery, such as boilers and engines, there was some de- 
preciation known to exist, but which could not be seen. This 
is what is sometimes known as latent, or hidden, depreciation. 
Such depreciation exists, in a varying degree, in nearly all 
moving parts of machinery. 

The company based its estimate of depreciation solely upon 
physical, external inspection, disregarding ail other elements of 
depreciation. 

With respect to its consideration of obsolescence, the position 
of the city of St. Louis as set out in its brief is as follows: 

“The city, in making its estimate of depreciation, considered 
obsolescence only where the obsolescence was apparent in the 
particular item of property; that is, it did not simply apply a 
percentage for obsolescence to every item of property. 

“The obsolescence considered was limited to the extent to 
which it affected the company’s property for the purposes and 
uses to which such property is now devoted. For example, the 
power plant equipment, which is used as a stand-by peak load 
plant, was not compared with the requirements of a modern 
central station, but was compared to the requirements of a stand- 
by peak load plant. These same plants would be practically 
worthless for central station purposes.” 

Members of the firm of C. E. Smith & Company, Consulting 
Engineers, made the depreciation study for the city. 


Benjamin F. Thomas made a personal and detailed inspec- 
P.U.R.1928E. 
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tion and report on depreciation for the city with respect to every 
item of power plant equipment, substation equipment, shop 
equipment, garage equipment, and miscellaneous equipment of 
the building department. As a result of his inspections he deter- 
mined these classes of property to be in the following per cent 
condition: Power plant equipment, 64 per cent; substation 
equipment, 80 per cent; shop equipment, 78 per cent; garage 
equipment, 82 per cent; miscellaneous building department 
equipment, 76 per cent. 

Mr. Thomas spent two months inspecting the above properties. 

G. H. Packwood, who examined the rolling stock, testified to a 
composite average per cent condition of 71 per cent for rolling 
stock and made up as follows: Passenger cars, 71.6 per cent; 
service equipment, 64 per cent; locomotives, 75 per cent. He 
stated that the foregoing percentages were determined exclusive 
of allowance for the element of obsolescence. 

Automotive equipment was given a per cent condition of 66 
per cent by Mr. Packwood, including an allowance for ob- 
solescence. 

Mr. Packwood inspected a total of 1596 cars or about 92 per 
cent of all rolling stock. Approximately six months was spent 
making this inspection. 

S. B. May made a detailed study of each building of the com- 
pany and reported for the city on the per cent condition of the 
property as follows: Power station buildings, 68 per cent; sub- 
station buildings, 81 per cent; bridges and culverts, 80 per cent; 
park and resort property, 73 per cent; office buildings, 67 per 
cent ; car barns, 74 per cent ; miscellaneous buildings, 77 per cent. 
May considered obsolescence in buildings. 

Mr. Boyles reported for the city on the per cent condition of 
various groups of property as follows: Wood poles, 65 per cent; 
tubular poles, 57 per cent; concrete poles, 82 per cent; fixtures, 
60 per cent; miscellaneous accessories, pole account, 50 per cent; 
composite for poles and fixtures, 59 per cent; distribution system, 
80 per cent; underground conduit, 80 per cent; transmission, 
80 per cent; telephone and telegraph, 70 per cent. 

Mr. Frank R. Nohl inspected and reported on track and 


paving for the city. He walked and took such notes as his ob- 
P.U.R.1928E. 5 
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servation would permit on 185 miles of track and paving. The 
results of his inspection as caleulated and summarized by Mr. 
Boyles were as follows: Straight track, 68 per cent; special 
work (track), 66 per cent; paving on straight track, 70 per cent; 
paving, special work, 74 per cent. 

The testimony of Mr. Nohl indicates seven to eight months 
were spent in making the inventory of track, track specials, and 
pavements. 

The city introduced numerous photographs and copies of field 
notes purporting to show representative conditions and their 
methods in arriving at their results. 

The results of the inspections as made by all the witnesses for 
the city were weighted by Mr. Boyles, and the composite per 
cent condition calculated by him was 71 per cent. 

The company takes the position that in determining fair value 
on a reproduction basis only actual observable depreciation may 
be deducted from reproduction cost new, and that only to the 
extent that inspection of the property shows it to exist. 


(3) Land Value. 


Land and right-of-way is included in the reproduction cost 
appraisals of the city and company at the same amounts as were 
used by them in their original cost appraisals. 

Land values are fully set out in the discussion of the differ- 
ences in the two original cost appraisals. 


(4) Working Capital. 


The same amounts were used by the city and company in their 
respective reproduction cost appraisals as used by them in their 
original cost appraisals and the facts as set out in the discussion 
of the latter appraisal are applicable to the reproduction cost 
estimate. 


(5) Going Concern Value. 


The city estimates $2,500,000 for going value on both their 
reproduction and original cost appraisals. 


The company estimates $2,500,000 for going value on their 
P.U.R.1928E. 
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original cost appraisal, and on their reproduction cost appraisal 
estimate $8,700,000. 

The Commission allowed the amount of $2,500,000 for going 
value as of January 1, 1919. 

Mr. Feustel and Mr. Richey testified for the company that 
10 per cent of the value of the property is a fair allowance. 

Mr. Perkins, former manager of the property, testified that 
the property has a going value of $8,700,000 as cf January 1, 
1927. The latter figure is a trifle less than 10 per cent of all 
the items in the company’s estimate of reproduction cost less 
depreciation, and excluding working capital. 

Mr. Feustel stated that going value is a judicial question to be 
decided by the Commission and judicially he should not really 
express any opinion on going value (Transcript, pp. 147, 150, 
152). 


(6) Promotion. 


The difference between the city and company estimates of 
reproduction cost covering promotion is $2,090,000. 

The city includes promotion in its 17 per cent construction 
overhead costs. The city in its brief intimates it follows the 
uniform system of accounts for electric railways and included 
promotion under Account No. 550, miscellaneous, which includes 
cash fees paid promoters. 

The company allowed 2 per cent as promotion costs in its 
reproduction cost appraisal. This percentage amounts to 
$2,090,000 and is supported by the testimony of Mr. Feustel who 
said he would allow 23 per cent. Mr. Richey who stated 2 per 
cent is a proper allowance, and Mr. Perkins who stated promo- 
tion costs would undoubtedly exceed 24 per cent. 

The Commission in its order fixing the fair value as of Jan- 
uary 1, 1919, of this property, was of the opinion that $2,700,000 
was a fair amount to allow for promotion and financing. 

The city introduced no testimony. 


(7) Financing. 


The company includes $4,180,000 in its reproduction cost ap- 


praisal as a fair sum for cost of financing, based on the testimony 
P.U.R.1928E. 5 
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of Feustel, Richey, and Perkins who stated 5 per cent was a 
fair allowance. 

The city makes no allowance in either its original cost or re- 
production cost estimates for cost of financing on the basis that 
such costs are illegal and should not be considered. 


Reproduction Cost—Nonoperating Property. 


The same general methods are used by the city and company 
in determining the reproduction cost of nonoperating property 
as were used in determining the reproduction cost of operating 
property except that no working capital, going concern value, 
financing, and so far as the company is concerned no promotion, 
is included in the estimate. The city applies 17 per cent to the 
construction cost as overheads, the same as to operating property 
which includes promotion. It is, therefore, assumed to be in- 
cluded in nonoperating property. 


Construction Cost Index Numbers. 


Both the city and the company have made use of index num- 
bers to convert costs, as of one date, to costs as of another date. 
The company presented in evidence receiver’s Exhibit 3, a table 
of index numbers for January and July of each year from 1913 
to 1926 inclusive. Said index numbers were compiled from costs 
as found in the company’s records and represent relative strect 
railway construction costs in St. Louis. In addition to Exhibit 
3, the company introduced construction cost index numbers as 
calculated by the Engineering News-Record publication and as 
calculated by the American Electric Railway Association. All 
of these index numbers were calculated with a base January 
1920—100. 

The company used the index numbers it developed in con- 
verting its January 1, 1920 estimated cost of property in the 
1919 inventory remaining as of January 1, 1927, into dollars as 
of that date and in converting the costs of property added each 
year 1919 to 1926, to costs in January 1, 1927 dollars. 


The city accepted and used the United Railways construction 


cost index numbers in comparing the relation between the 
P.U.R.1928E. 
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weighted average dollar in the Commission’s 1919 appraisal 
with the same property expressed in 1927 dollars. 

The city’s engineers in calculating the weighted cost index 
factor applying to the 1919 investment cost appraisal, used the 
Engineering News-Record cost index. This index is projected 
back to 1903 and the 1903 index cost number was applied to all 
property installed prior to that date. 

Mr. Bennett stated, and the records show, that at January 
1, 1919, there was still remaining in the property, items placed 
as early as 1878. 

The following table, taken from the city’s brief, p. 319, shows 
the manner in which the city’s engineers developed their com- 
posite index factor for investment cost appraisal. 


Per CentofIn- Engineering . Weighted 
vestment cost News-Record Yearly 














allocated to Index Per- 

Year each year Numbers centages 
BODE Soccscecssesesscstessoese ee 0.02% 
WE akinnwwdssvsdeswsdmsmaasans 0.02 
BE R686 665645 0144000Rsp SO ROSES 0.03 
ME aHbbae tees cast gacseccsmees 1.27 
Sree et eee Assumed | 1.09 
BE Sewes oc esuccae wesw sameas | 0.34 
ng MOTTE RT ETT 1903 4.15 
 , ETO rer rT Tee Index 0.31 93.90 32.13 
WE hie 6s iV es chepe sce cess 0.55 
BE tk60ne4 cde sbssasbonedecun 15.56 
BEE 40 sceckeencheaedacaeacwente 2.69 
so Te eT errr ee te es | 4.14 
Ee er ° 8.29 93.90 8.83 
BO ab oe nse tsesic cts ccbebavhens 3.73 87.40 4.27 
SE hebben sass ond tipstcswagee 1.18 90.55 1.30 
FOO vccceeccsscnrcosee cies cesses 4.20 95.10 4.42 
' nn dee Ce ee 10.87 100.55 10.81 
cme RE RT 3.42 97.20 3.52 
sul ee POLE 10.49 90.92 11.54 
Sawn TEL CEL ee 2.21 96.33 2.29 
SO EEO CT EE PO ere 0.74 93.43 0.79 
WOES 5 winds sdncsdeneess pees des 4.77 90.70 5.26 
FOES cecvccecececesvececsccences 4.72 100.00 4.72 
BOE cise nssrreccccceddsssrisoce 3.50 88.56 3.95 
BOE avbveres sen vessarecemeaenes 8.01 92.58 8.65 
BORO civdwcascseccevsseveseesces 1.30 129.58 1.00 
BORE von pendence v.cs« peeneancedos 1.54 181.24 0.85 
BOES:. 2c cccccccccccccvceccescecse 0.86 189.20 0.45 

100.00 104.78 
Ratio of investment Investment cost prices 100 
cost appraisal to = = = 96. 
1913 prices 1913 prices 104.78 


The Commission’s engineers during the preparation of the 
P.U.R.1928F. 
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1919 appraisal, made a computation similar to the above. It 
was found that $28,095,910 of the appraised inventory could 
be definitely assigned to the years in which they were actually 
spent. The remaining $6,917,509 was estimated to certain years 
on the basis of the assumed life of the various items of property. 


The American Electric Railway Association cost index num- 
bers 1913100, and extending back to 1895 were applied by the 
Commission’s engineers. 

This method produced a result only approximately correct for 
the reason that the unit prices and costs of items of property did 
not in all cases reflect the actual costs as of the date said prop- 
erty was installed. Detailed explanation of the method employed 
by Commission’s engineers is given in the former report of this 
Commission. (13 Mo. P.S. C. R. 522, 549, P.U.R.1923D, 759). 
It shows items of property that have a comparatively short life 
were given a weighted cost. over the 13-year period 1906-1918 
inclusive, and for items of property installed prior to 1906, on 
which actual costs were not available, the prices prevailing as of 
1906 were used. 

For these arid similar reasons, the date of construction is not 
the exact guide to follow in applying cost index numbers, but 
instead, the dollars of the various years should be brought to 
date. The engineering department attempted to do this from 
all the available information and found that if all the property 
of the company built prior to January 1, 1919 had been built in 
1913 it would have cost approximately $35,000,000. 


Spare Parts. 


The item of spare parts or pieces of equipment held in reserve 
for immediate use in case of breakdowns is considered by the 


Commission’s accountants, the city and the company as properly 
chargeable to “plant.” 

In the Commission’s 1919 appraisal this item was included 
with material and supplies. Spare parts are in the sum of 


$325,414. 
P.U.R.1928E. 
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Additions to Property January 1, 1919 to December 31, 1926. 


Addition to property other than land since the Commission’s 
1919 appraisal are included by the city and company as follows: 


Original Cost Reproduction Cost 
Non- Non- 
Operating operating Operating operating 
GAP 6 4600540406senseeuseds $9,509,320 $131,054 $9,574,924 $130,261 
COMPORT 0 ccecesctcvcences 9,729,861 131,054 9,356,590 130,261 


The difference of $220,541 in original cost of additions to 
operating property is due to the interpretation given the report 
and audit of the Commission’s accountants. 

Page 4 of said accountants report and audit of additions to 
property from January 1, 1919 to October 31, 1926, states: 

“With the exception of shop overheads, the company, did not 
charge any indirect or overhead construction costs to the plant 
account, such items having been included in operating experises.” 

“As is shown in Item 15, Statement +2, we have transferred 
certain proportions of certain indirect costs to the plant account. 
However, with respect to transportation of men on revenue cars, 
general office or administrative expense, and interest during con- 
struction we-were unable to secure sufficient data to make such 
a transfer. But such items, in connection with additions and 
betterments, usually are not large.” 

Page 26 of said audit shows the items and amounts prorated 
to plant account to be as follows: 


Supervision (except foreman and others assigned to specific 


PO Rr err OC ee ere $674,638.58 
Power used by work trains ...........e00. eeccccccccccccs 40,765.14 
Maintenance of work train equipment .......... ovecccvcces 103,109.08 
Maintenance of trucks and teams ............eceeeeeeereeee 199,810.52 
Ce OE GON io eis Ke cick d ewesedbiedieiccdéetbeds evetneed ‘ 197,148.08 
Storehouse €Xpense ..ccccccccccccccccccccscccccccsccccccs 95,065.02 

TORR 20.4.0.0.0000096000 500000060 08s en eeeesncee sees $1,310,536.42 


The city in its estimates of both original and reproduction 
costs, uses the amount as shown by the audits for additions and 
betterments to the property since January 1, 1919, and assumes 
that all so-called construction overhead costs are included and if 
not included, are charged to operation and already paid for by 


the car rider, 
P.U.R.1928E. 
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The company claims that the above items that were prorated 
to plant account are not what is ordinarily termed construction 
overhead costs, with the possible exception of a portion of 
supervision; that said items are usually included in the unit 
cost estimates of engineers and appraisers; and that $220,541 is 
the estimated proportion of supervision that should be deducted 
from the accountants’ audit in order to leave said audit without 
any construction overhead costs. 

The company later adds 15 per cent to said additions to prop- 
erty as a proper construction overhead charge. 

The city, in obtaining an estimate of the reproduction cost of 
additions to operating property since January 1, 1919, uses the 
amounts of said additions as shown by the audits for each year, 
to which is applied the ratio of costs for said years to January 
1, 1927, as determined from the United Railways cost index 
numbers. Their determination is obtained as follows: 





Year 
DID .cccccrcccccrcccccccccccccecccsscee $641,155 x 103.2% = $662,067 
BOD 66.0606 0 Sindee sesiseecccecéeeees cesee 922,766 x 88.7 = 818,493 
LM OEE ET TEE ee 1,951,388 x 99.3 = 1,937,728 
PEE cB Cae og Kb meeReeestcheReekoseeceenns 1,639,117 x 104.1 = 1,706,321 
TOES ccccccesees Nesta t-oond Wek we ENS edn. 1,914,039 x 96.0 = 1,837,478 
BD Ss 6b ccc esersaeceesscecnseccieessewes 1,185,951x 97.4 = 1,154,916 
BOE 66600066606 ceeds csen cess eweecesenees 867,030 x 98.4 = 853,158 
TORS 2. cccvcccccecccvcccscascoesssoesweses 608,413 x 99.4 = 604,763 
Total cost as of January 1, 1927, for period .......... ees $9,574,924 


The company uses the same method as used by the city in 
determining the reproduction cost of additions to property ex- 
cept that the $220,541 of construction overhead costs is deducted 
from the accountants’ amounts before applying index cost num- 
bers. The company’s total for additions to operating property 
valued in January 1, 1927 dollars is the sum of $9,356,590. 

There is no difference between the amounts used by the city 
and company for nonoperating property added from January 1, 
1919 to January 1, 1927. 


Depreciation Reserve and Annual Requirement. 


The city, after finding the total original cost of operating 


property as of January 1, 1927, deducted from said cost the 
P.U.R.1928E. 
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sum of $8,469,730, which represents the net balance in the 
depreciation reserve fund of the company. 

The city also maintains the amount of annual depreciation 
requirement allowed by the Commission is greater than the 
amount actually required and should be reduced to a maximum 
of $1,000,000 per year. 

The company is now setting aside by order of the Commission 
$1,500,000 each year as an annual depreciation requirement to 
safeguard the original cost investment in the property. 

The audit of the Commission’s accountants shows the amounts 
credited and charged together with the accrued balance as follows: 


Credited to Chargedto Accrued 





Year Reserve Reserve Balance 
Balance—January 1, 1919 ............ $2,286,631 
BEE  dkeebetccn edie ents tense enke $1,659,268 $741,675 3,204,223 
BN Gini ens stave pes Wea mean h wees A 1,626,888 796,175 4,034,937 
BE Si weeesace hives taucede aehus when 1,500,000 1,158,001 4,376,936 
on RE Pee re ee 1,500,000 684,287 5,192,650 
rrr rere ee 1,500,000 711,592 5,981,058 
ne he CE PEO PEO ee Ty eet 1,500,000 699,478 6,781,579 
BE 26 Ab eos Citas ek snnecnenneeseeeee 1,503,548 731,457 = 7,553,670 
Bs ovsmide tg. ets <eursecnanhiwee we 1,510,653 594,594 8,469,729 

ES EEE TORE CETL Cee rere $12,300,357 $6,117,259 $8,469,729 
Be err ee err re 1,537,544 764,657 


Revenues and Expenses. 

The Commission’s Exhibit No. 1, being the audit of the com- 
pany’s books to October 31, 1926, shows income account state- 
ments for the year 1925 and for the ten months ending October 
31, 1926 as follows: 


Jan. 1, 1926 to 
Year 1925 Oct. 31, 1926 








Total operating revenues ...... (siraeeeseionets $18,913,333 $15,671,312 
NL Giles s cada nedncasscaseeanasastsaeeoas 1,809,926 1,512,793 
DD, canis iossnce saceudewenssscmeees 1,503,548 1,258,878 
Other operating expense ..........0.-eeeeeees 13,131,929 10,859,754 
Amount available for return ..............06- $2,467,930 $2,039,887 
Nonoperating income ...2.....ccsccsecsseccas 272,171 162,271 
OE DEE in ce dncwiaeesetsseesch seaeeseas $2,740,101 $2,202,158 


Company’s Exhibit No. 20 is a statement of income account 
as shown by the receivers books for the year 1926 and for twelve 


months ending November 30, 1927. It is as follows: 
P.U.R.1928E. 1 29 








450 MISSOURI PUBLIC SERVICE COMMISSION. 


Twelve months 











ended 

Year 1926 Nov. 30, 1927 
Gross operating revenues ..............--...- $18,873,431 $18,819,288 
Operating expenses (including depreciation) .. 14,626,848 14,655,486 
Surplus over operating expenses .........622+- $4,246,583 $4,163,802 
ERM cokes Ce bee bccednavaceecis ecccccveses -- 1,818,288 1,819,536 
Income available for return ............ee0e0: $2,428,295 $2,344,266 
Nemeperating INCOME 2oo5ccc veces covccescees 202,874 156,387 
Groae IOUS 2. cc crccsecsccccccncceeswcccces $2,631,169 $2,500,653 


Company’s Exhibit No. 21 is a statement of income account 
as shown by the receivers books and gives a comparison between 
the month of November 1926 and 1927 and a comparison of 
the eleven months ended November 30, 1926 and 1927. 

The gross income in Exhibit No. 21 is as follows: 


Month of November, 1926 .........seeeeeeeeeee $232,638 
Month of November, 1927 .......ccccccccccces 226,218 
Eleven months end November 30, 1926 .......... 2,389,197 
Eleven months end November 30, 1926 .......... 2,258,682 


The company in response to the order of this Commission 
entered herein on June 25, 1927, has filed a statement of its 
operating income for the year 1927, which appears as follows: 


Railway operating revenues ............-cescereeccccccce -+- $18,860,716 








Railway operating expenses (including depreciation) ....... 14,680,522 
Net railway operations ........ eoccccccccccccs gessesio~ eee $4,180,194 
TREES ccccccccccccecs TTT STT TET TTT TT TTT TT TTT 1,819,204 
Net operating Tevenues ...0.ccccccsccscccccccsesceccccceses $2,360,990 
Bus operations—net 108 .....ccccccescccccccccbeccscccece ee 10,546 
Imeome from operation 2... ccccccccccccscccccccccccccsccs .. $2,350,444 
Nonoperating income ....... Soe eeereeccocccces ecccccccccce ‘ 160,185 
eee ipeaeiinediemienes nears 2,510,629 


During the year 1927, the company operated for a part of the 
year under a 7-cent cash adult fare, and during a part of the 
year the fares charged for adults were, Token fare 74 cents, 
Cash fare 8 cents. 

Rates of Fare. 


The company introduced evidence as to the amount of revenue 
under a fare schedule of 7 cents for adults and 3 cents for chil- 


P.U.R.1928E. 
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dren, and under a schedule of 8 cents for adults and 3 cents 
for children, based on travel for the year 1926. 

Following is the company’s estimate of revenue under an 8 
cent straight fare based on the year 1926 travel statistics: 





At 8 cents straight: 





GED Soke dKeecaveeere eocccece eocece .-. 262,875,639 @ 8¢ .. $21,030,051 
CE eccbcddovsecsescvesesewcseee coves 6,680,091 @ 3¢ .. 200,403 
BOE 6600605658 cbc ccesdseariogesens 269,555,730 (7.88¢) $21,230,454 


At the hearing in Jefferson City, February 14, 1928, pe- 
titioner introduced evidence showing the result of its experience 
under the 8 cents cash, 74 cents token fare put into effect tempo- 
rarily by the Commission pending the final determination of 
this cause. 


Experience Under 8 Cents Cash, 74 Cents Token Fare. 


Revenue from 8¢ cash, 73¢ token fare for 6-month period, July 





5, 1927 to January 4, 1928 inclusive ...................... $9,422,278 
Revenue from straight 7¢ fare for 6-month period July 5, 1926 

ee a Pe rer ree eee 9,233,111 
Additional revenue received from increased fare for 6-months 

NIN Said ce abit ede Adib seats COCA Aa eo aa aha eo aara kane he eo 4 hI eS $189,167 
Experience shows ratio of average for last 6 months of year to 

average yearly revenue to be ...............ceeceeeesceeees 49.58% 


Estimated additional annual revenue upon which Missouri Public 

Service Commission’s order of June 25, 1927, establishing an 

8¢ cash and 74¢ token fare was predicated .................. $1,466,846 
Estimated additional annual revenue to be experienced as result 

of increase in fare from 7¢ straight to 8¢ cash and 73¢ token 

GS SOE civ carer sacs toagauaasesiwasdions ican cea’ 381,539 


Estimated amount by which the revenue experienced under in- 
creased fare failed to equal the amount estimated by the Com- 
MPP ee eerie ee tet eer ee Tee eT $1,085,307 


Evidence was introduced by the company showing the number 
of passengers carried for the years 1919 to 1926 inclusive. To 
the statement introduced in evidence as receiver’s Exhibit 12, 
it is now possible to add the passenger statistics for the year 
1927, and below is given the complete statement. 








Revenue Transfer Total 
Year Passengers Passengers Passengers 
2 errr reer 263,221,899 145,788,430 409,010,329 
BOD S6 Seis Sebo sins oh 287 405,837 154,464,735 441,870,572 
WEBER wo ceccccccccsees 282,447,190 150,562,354 433,009,544 
WORE vc ccccccccseccccsecescess.s 286,076,475 152,261,868 438,338,343 
IDZS  cccsccccssccccee 292,671,781 155,343,193 448,014;974 
WORE cscs cccccscceocs 279,222,520 149,555,651 428,778,171 
19ZG ..ccccccccccccce 270,103,400 145,698,764 415,804,164 
CO eo 269,555,730 145,503,573 415,059,303 
RP Ee 258,810,976 140,145,010 398,955,986 


P.U.R.1928E, 
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In speaking of the use of street cars, Colonel Perkins testi- 
fied: “I believe the trend is upwards. I reason conditions out 
from various other matters and from observations of what is 
happening elsewhere. . . . Now, all I can give you is my 
opinion that we are about at the bottom of the curve.” Tran- 
script p. 381, May 17, 1927). 


ITI. 


Conclusions: 


Original Cost of Physical Property Other Than Land as of 
January 1, 1927. 


There appears to be very little difference of opinion as to the 
original cost of physical elements of property other than land. 
So-called construction overhead costs have been treated in a 
different manner. 

The Commission in its former order fixing the value of this 
property as of January 1, 1919, gave its opinion that 15 per 
cent of the original cost of physical property, other than land, 
was a fair allowance for construction overhead costs. (13 Mo. 
P. 8. C. R. 522, 606, P.U.R.1923D, 759). The amount thus 
allowed was $5,252,013. 

The company has adopted the amount as found by the Com- 
mission in the 1919 case and used $5,252,013 as the correct 
allowance as of January 1, 1927. 

{1, 2] The Commission is of the opinion the company erred 
in using said amount for the reason that the property as owned 
on January 1, 1919, has undergone a considerable change and 
something like $3,000,000 of said property has been retired and 
almost $10,000,000 worth of property added since January 1, 
1919. 

Retired property that has construction overhead costs included 
in its original cost, must carry such overhead costs along with 
its retiral. The same is true with added property. If construc- 
tion overhead costs have been incurred they are properly in- 
clusive with the cost of said additions. 

The city is of the opinion that the audit of all additions to 
property since January 1, 1919, correctly reflects the entire cost 
of said additions and if no overhead costs are shown in the 
P.U.R.1928E. 
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records of the company, none were incurred and nothing should 
be added. 

It is common knowledge that overhead construction costs are 
incurred during the construction of a property such as this. 
The company has estimated general supervision during the con- 
struction of property placed since January 1, 1927 was included 
in the adjusted*audit to the amount of $220,541. The audit of 
the Commission’s accountants shows that any construction over- 
head costs that were incurred were charged to operating expenses 
and with respect to administrative expense or interest during 
construction, there was insufficient data to make a separation. 


It is, therefore, indicated that there were so-called overhead 
construction costs incurred during the period from January 1, 
1919 to January 1, 1927, but the Commission is of the opinion 
that such costs were not as much as 15 per cent of the cost of 
said additions. There would not be the item of omissions and 
contingencies since the audit reflects the total cost of specific 
construction; there would not be any cost for taxes and very 
small costs for interest due to the additions being placed piece- 
meal and the period of construction being short. 


[3] The Commission is of the opinion an allowance of 5 per 
cent to cover construction overhead costs applicable to the ad- 
ditions to the company’s property from January 1, 1919 to 
January 1, 1927, is fair and reasonable in the determination of 
the original cost of said property. 

[4] Spare parts of various equipments are purchased by the 
company and held ready to install in case of breakdowns. The 
value of said spare parts has been, in the past, carried as a part 
of material and supplies. The Commission’s accountants in their 
recent audit have considered said parts as stand-by equipment 
and signified same should be included as a part of the physical 
elements of property, the same as any machine or equipment. 

The city and company agree with the accountants in this re- 
spect and the Commission is of the opinion such spare parts 
should be included in plant account. 

The Commission is also of the opinion that due to the nature 
of said parts and the fact that they are duplicates of items in 
use and necessitate very little if any so-called overhead expense 
P.U.R.1928E. 
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in their purchase, that no overhead construction costs should be 
added to obtain the original cost estimate. 


[5] The original cost of this property contains without doubt 
some costs incurred in connection with the promotion and con- 
solidation of the properties. 

The Commission in its report and order in this case decided 
June 4, 1923 (13 Mo. P. S. C. R. 522, P.U.R.1923D, 759) 
found it impossible to determine the actual amounts of such 
costs, but from a study of the history of the property, the Com- 
mission concluded that $2,700,000 was a reasonable allowance 
for promotion, financing, and consolidation costs. 

The testimony at that time showed that the present car rider 
had been greatly benefited by the numerous consolidations that 
had been affected. 

This Commission has expressed its position relative to costs 
of financing in a number of cases. Bond discount and commis- 
sions, in so far as they are a part of interest during construction, 
are properly chargeable to capital account, but beyond that, the 
cost of financing, or of assembling capital should not be included 
in a valuation for rate-making purposes. See Aluminum Goods 
Mfg. Co. v. Laclede Gas Light Co. and citations therein. (16 
Mo. P. S. C. R. 114, P.U.R.1927B, 1). 

There is no way of determining how the sum of $2,700,000 
was determined, but this Commission is of the opinion, after a 
careful review of the evidence, that the amount of this item 
should not be disturbed and that said amount of $2,700,000 is 
allowed for costs of promotion and consolidation. 

{6, 7] No deduction should be made from an original cost 
appraisal for any balance that may be in the depreciation re- 
serve fund of a company. 

Utility companies are required to set aside a reserve fund for 
the purpose of protecting the investment in the property or, in 
other words, so that at the end of the useful life of the property, 
the investor will have recovered his investment. 

Courts have held that past earnings of a company, when found 
excessive, cannot be taken from said company for the benefit of 
future customers and likewise that future customers shall not 


be required to reimburse a company for past losses. The Com- 
P.U.R.1928E. 
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mission, therefore, will not deduct the depreciation reserve fund 
of the company from the original cost estimate in this proceed- 
ing. See Public Utility Comrs. v. New York Teleph. Co. 271 
U. S. 23, 70 L. ed. 808, P.U.R.1926C, 740, 46 Sup. Ct. Rep. 
363. 

Making the foregoing adjustments we have the following: 
[Table omitted. ] 

Original cost total—January 1, 1927: Operating Property, 
$49,355,565; Non-Operating Property, $569,842; Total Prop- 
erty, $49,925,407. 


Reproduction Cost of Physical Property other than Land as of 
January 1, 1927. 


The Commission is of the opinion that, if its engineering de- 
partment, at the time of making the original cost appraisal of 
this property, had also made a reproduction cost appraisal in 
like detail, and said appraisal had been agreed to as has been 
the case with the original cost appraisal, they would undoubtedly 
follow the same procedure as the company has done at this time. 

[8] The present reproduction cost estimates of the city and 
county are obtained by the use of cost index numbers. The city 
applied an index number to the original cost as determined by 
the Commission as of January 1, 1919. The company applied 
an index number to its reproduction cost appraisal as of January 
1, 1920. 

The Commission found an original cost of the property as of 
January 1, 1919, after several years of detailed investigation 
and numerous hearings and the result is agreed to by all inter- 
ested parties herein. 

The reproduction cost appraisal made by the company as of 
January 1, 1920, was not agreed to by either the city or this 
Commission, and was not used by the Commission in making 
its findings of value. ; 

It, therefore, appears logical to use as a basis in this pro- 
ceeding, a cost that is recognized as correct and that has been 
adopted by all interested parties herein. The application of 
cost index numbers may be made to any amounts at any dates, 
P.U.R.1928E. 
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and if said amounts are correct and the numbers reflect the true 
ratio of costs, the results will be identical. 

The Commission is, therefore, of the opinion that the method 
of the city in this case, while not necessarily more correct, is 
much more logical. 

The testimony shows that the index numbers introduced by 
the company and referred to as United Railways cost index 
numbers, are more correct when applied to costs of this com- 
pany, than any other series of numbers, since they were com- 
piled from actual costs of this property. The table of United 
Railways cost index numbers only extends back to and including 
the year 1915. The company’s property has been installed in 
varying amounts back as far as 1878, and the Commission’s 
1919 original cost of the property was determined for the most 
part on costs and estimates extending back to the year 1900. 

[9] The city in applying index numbers to the original cost 
of physical property other than land has used the Engineering 
News-Record cost index to determine the weighted average ratio 
of cost of the property in the 1919 inventory to the 1913 cost 
and to the result, applying the ratio of 1913 to January 1, 1927 
costs as indicated by the United Railways index. 

The Commission’s engineers have converted the 1919 original 
cost appraisal into 1913 costs by the use of Electric Railway 
Association cost index numbers and their result is practically 
the same as found by the city using Engineering News-Record 
cost index numbers. It is very apparent to this Commission that 
if the property in the 1919 appraisal had been constructed as of 
date 1913 it would have cost approximately thirty five million 
dollars. In other words, it is shown that the estimated original 
cost of physical property other than land as found by the Com- 
mission as of January 1, 1919, very closely reflects what said 
property would have cost in 1913. The Commission, therefore, 
finds its original cost estimate as of January 1, 1919 reflects 
the reproduction cost value as of 1913. 

All testimony introduced, the company’s brief and all other 
evidence relative to the United Railways cost index shows with- 


out doubt that said index more accurately reflects costs of this 
P.U.R.1928E. 
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property than any other index for the reason that it is prepared 
from actual costs to the company. 

[10] The Commission having determined the value of the 
company’s property in 1913 dollars it is only necessary that said 
dollars be converted to dollars as of January 1, 1927. The Unit- 
ed Railways cost index shows the ratio of 1913 dollars to Janu- 
ary 1, 1927 dollars is 167. The Commission will, therefore, 
apply this ratio to the property in the inventory as of January 
1, 1919, remaining as of January 1, 1927. 

The procedure of the company is correct for obtaining the 
reproduction cost of property other than land, added since 
January 1, 1919. Any construction overhead costs should first 
be deducted and United Railways cost index numbers applied 
to the remainder. The amounts so found are: 


Operating property ........c.seeeeees $9,356,590 
Nonoperating property ............ ae 130,261 


The city follows the procedure of including such overheads as 
the accountants for the Commission show in their audit and as- 
suming they are sufficient. 

The report of said accountants clearly indicates that construc- 
tion overhead costs, with the exception of a possible amount of 
general supervision, were not prorated to plant account. 

[11] The Commission is attempting to determine a fair re- 
production cost estimate as of January 1, 1927, and such cost 
could not be determined by including overhead costs on a portion 
of the property at the book figures and on the remainder by esti- 
mate. There are no actual costs in this reproduction cost esti- 
mate for none of the property was built on January 1, 1927. 
It must all be treated as an estimate. 

Spare parts of machines, cars, ete., have been correctly in- 
cluded in plant account by the Commission’s accountants and 
the city and company agree to such disposition. 

As a part of the plant, construction overhead costs should be 
applied to said spare parts in a reproduction cost estimate, the 
same as to any other item of plant account. 

[12] The city has applied 17 per cent to physical property 
other than land, as a proper allowance for construction over- 
P.U.R.1928E. ' 
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head costs including cost of promotion. The company has ap- 
plied 173 per cent exclusive of cost of promotion. : 

Seventeen and one-half per cent including any added costs 
for promotion is, in the opinion of the Commission, a fair al- 
lowance for construction overhead costs in a reproduction cost 
estimate of this property. 


Depreciation. 


There is always a diversity of opinion as to the amount and 
measure of depreciation present with respect to a property as of 
a certain date. This difference of opinion may be due to the 
difference in viewpoint from which different individuals under- 
take the measurement of the depreciation, to the difference in 
the conception of what constitutes depreciation under the gov- 
erning rules of law, to a difference in amount and character of 
the experience that forms the foundation of the individual whose 
opinion is given, or it may be due to a combination of any or 
all of the above. 

The Commission is certain after a review of the testimony 
offered and the evidence introduced, that the amount of depre- 
ciation actually existent in the property, expressed in composite 
figures for the property as a whole, is between 16 per cent and 
29 per cent of the reproduction cost of the depreciable property. 

The estimates of Mr. Bennett and Mr. Richey, for the com- 
pany, made no allowance whatever for the element of obsoles- 
cence. Estimates made for the city in some cases considered 
obsolescence. Both the city and company based their estimates 
of depreciation on actual inspection. 

The depreciation studies made by Messrs. Richey and Feustel 
covered but a short time. Mr. Richey stated that he spent but 
three days in making his determination of depreciation, and Mr. 
Feustel stated that he spent approximately nine days. This 
property is so large and contains so many important items of 
value that it is the opinion of the Commission that no really 
definite study could be made in so short a time. 

The city’s engineers testified that several months were spent 
by them in making a depreciation study and yet several impor- 
tant items such as track and pavements were not covered in their 
P.U.R.1928E. 
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entirety. The company criticizes some of the methods employed 
by the city’s engineers in their determination of depreciation, 
and yet offers as substantiating evidence of the amount of de- 
preciation, the testimony of men whose length of time on the 
property was such that only a superficial study was possible. 

Mr. Bennett, valuation engineer for the company, has been in 
constant contact with the property for many years and is thor- 
oughly familiar with all the property. His testimony does not 
detail his method of determining depreciation but shows that it 
is from his own inspection, and a consideration of inspection 
made by others, including Messrs. Richey and Feustel. 

Mr. Hawkins who has direct charge of the construction and 
maintenance of track, paving, building, and other items of com- 
pany property, and who has been in this capacity many years 
and is thoroughly acquainted with the property in his care, testi- 
fied to certain conditions, but on cross-examination admitted 
that the track, paving, and buildings are in practically the same 
condition as they were on January 1, 1919. 

The Commission found the whole property, as of January 1, 
1919 in a 70 per cent condition. 

Mr. May, for the city, in making his estimate of depreciation 
in buildings was evidently influenced to a considerable extent 
by the fact that the structures are not of modern design. He 
estimated the condition of power plant buildings as 68 per cent 
and substation buildings as 81 per cent. Mr. Hawkins for the 
company testified to 90 per cent condition for both power plant 
and substation buildings. 

The company’s testimony shows that all of the property was 
inspected by it, while the city’s testimony shows that a portion 
of the property was not seen or inspected by it. 

The Commission finds, after consideration of all the evidence 
that the amount of depreciation in the depreciable property of 
the company is 25 per cent of the cost of reproduction new of 
said depreciable property, as of date January 1, 1927. 

Making the foregoing adjustments we have the following: 
[Table omitted. ] 

Reproduction cost less depreciation of fixed property, other 


than land, as of Jan. 1, 1927. Operating Property, $55,044.457 ; 
P.U.R.1928E. ' 
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Nonoperating Property, $667,936; Total Property, $55,712,- 
393. 
Land. 


Right-of-Way. 

[13, 14] Two different sets of facts and assumptions result 
in two rather widely varying estimates by the city and the com- 
pany with respect to the value of the right-of-way of the latter 
as of January 1, 1927. The difference in the basic facts is the 
outcome of expressed differences of opinion as to the market 
value of land adjoining and contiguous to the right-of-way of the 
company. Both the city and the company claim to have ap- 
praised this adjoining and contiguous land on the basis of its 
market value for ordinary community purposes, disregarding 
the special use to which the land is or may be put, and disregard- 
ing also consequential damages, costs to acquire and excess costs 
of any other nature. Differences in assumptions by the city and 
the company, which lead to further disparity in the final figures 
reached for the value of right-of-way, may be summed up as 
follows: 

The company has determined from the appraisal figures placed 
on adjacent and contiguous lands, the average unit value of such 
lands and has applied to its right-of-way holdings the average 
unit values as indicated by the unit value determinations of 
similarly situated adjoining and contiguous land. 

The city, on the other hand, has assumed that where the right- 
of-way adjoins the rear end of property, the unit value to be 
assigned to the right-of-way area is the average value for the rear 
portion of the lot, and where the right-of-way is along the front 
of a lot, the city has applied to the right-of-way area in that par- 
ticular section or zone the average unit value assignable to the 
front portion of the lot. 

The basis of the city’s calculation in this respect, as described 
by Mr. Doyne, who made the right-of-way appraisal for the city, 
in answer to a question by counsel as to what extent he took into 
consideration whether the right-of-way in particular zones ran 
on the rear ends of lots or along the front ends, was as follows: 


“A. Well, where the right-of-way ran along the rear of a lot 
P.U.R.1928E. 
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I treated it, the value, on the basis that the rear end of the lot, 
that is the square foot value of the redr end isn’t as valuable as 
the square-foot average of the entire lot, whereas the front end 
of the lot, the square-foot value on it, is greater than the average 
square-foot value on the entire lot.” 

The right-of-way holdings of the St. Louis Public Service 
Company (formerly United Railways Company of St. Louis), in 
the city of St. Louis, are of three general types. (1) Strips 
along the street frontage of public property bordered on one 
side by a public street or highway, and abutted on the other side 
by property of a private or special public character, such as the 
right-of-way of the Market line along the southerly boundary of 
Forest Park in St. Louis. (2) Right-of-way consisting of a 
reserve strip in the center of a public street or highway. (3) 
Right-of-way bordered on one or both sides by interior or rear 
lot property, or a private or public alley. 

Right-of-way holdings falling under types 1 and 2 will, under 
the city’s theory of right-of-way appraisement, take on unit 
values in excess of the average unit value of similar and adjacent 
land. Right-of-way which may be classed as type 3 will, under 
the city’s theory, for the most part, perhaps, take on unit values 
less than the average unit values of adjacent lands. The Hodia- 
mont right-of-way partakes of the nature of both types 1 and 3. 

The right-of-way of the company located outside of the city of 
St. Louis, partakes of much the same general character as the 
right-of-way within the city. There is, of course, a considerable 
amount of right-of-way in St. Louis county which extends 
through unplatted lands. 

In the absence of opinion based on personal knowledge as to 
the fair market value of the lands owned by the company, and 
being almost without means by which values may be analyzed 
and recalculated, the Commission is forced to base its judgment 
as to land values on the testimony offered in the case, and an 
impartial weighting of the evidence before it. 

There are certain rules the Commission must keep in mind 
in its determination of land values. 

Our courts have said companies are entitled to a reasonable 


share in the prosperity of a community and that lands must be 
P.U.R.1928E. 
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included at their increased value; that this increase so allowed 
cannot be more than the fair average of the normal market value 
of land in the vicinity having a similar character; that the use 
of multipliers, or otherwise, to cover hypothetical outlays cannot 
be considered and that it is error to base estimates of value of 
right-of-way and other lands upon the so-called “railway value” 
of property. See Minnesota Rate Cases, 230 U. S. 352, 57 L. 
ed. 1511, 1563, 33 Sup. Ct. Rep. 729, 48 L.R.A.(N.S.) 1151, 
Ann. Cas. 1916A, 18. 

The Commission also must exclude nonoperating lands from 
operating lands in a rate-making proceeding. 

The city and company have attempted to follow the above 
rules but their methods of arriving at the results are varied and 
many. 

The Commission is of the opinion, from study of the meaning 
of the Court in the Minnesota Rate Cases, supra, that the city is 
justified in appraising right-of-way on the “rear-lot” or the 
“front-lot” theory. Values of lots are ordinarily determined as 
per front foot, and that price includes a consideration of pave- 
ments, sewers, sidewalks, shade trees, and the fact that conven- 
iences such as gas, electricity, and water are available. These 
items very naturally make the front portion of the lot more de- 
sirable than the center or rear of said lot. The rear portion of 
the lot is not similar in character to any other portion of the lot 
and consideration should be given to such dissimilarity. The 
same reasons apply to the front portion of lots. 

Mr. Herald, in charge of the land appraisal for the company, 
while giving no consideration to the rear lot or front lot method 
as concerns right-of-way, does recognize there is a difference. 
Mr. Herald in testifying as to the value of the loop site at Thur- 
man and Magnolia avenues, stated: 

A. “As I started to explain before, I took an average front- 
age of 116 feet at $600 a foot, that is, $69,600 for this full lot 
depth along Thurman from Magnolia to the alley. I have taken 
two-thirds of the value for the front 167 feet 6 inches, and one 
third of the value for the 182 feet 11 inches, the rear of this lot. 
The United Railways Company owns the rear part, or one-third 


of the value $23,200. 
P.U.R.1928E. 
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Q. Why did you make that division ? 

A. Why, because the rear part of that lot isn’t worth as much 
as the front part.” 

Mr. Bridell, for the company, testified: 

“T think the land in the front would be worth more than the 
land in the rear. In condemnation proceedings I think if they 
were taking off some of the man’s land in front instead of at the 
rear I think I would grant more for the front than I would for 
the rear.” 

[15] The right-of-ways of the Hodiamont line and of the 
University-Olive line from DeBalivere avenue to Skinker Road, 
are 25 feet wide and are separated from the adjoining properties 
by alleys and steam railroad right-of-way. It appears improper 
to assess average lot value to right-of-ways thus located. 

[16] Throughout the testimony is found evidence of methods 
and theories of arriving at land values that cannot be recognized 
by the Commission. The Commission does not believe a proper 
basis in determining the value of right-of-way is to assume an 
average sized lot to which shall be applied, front foot values of 
lots varying in depth. The average values thus found might be 
equitable or they may be entirely wrong. 

[17] Neither is it correct to measure value by the selling 
price of a lot acquired for some special purpose as was indicated 
in the testimony of Mr. Herald relative to the sale to Johnson 
Brothers of a tract at Olive and Spring avenues. (Transcript 
p. 603). 

It is interesting to note the values placed on the lands of the 
company as of January 1, 1919 and as of January 1, 1927. 
They are as follows: 





U.R.Co. Mo.P.S.C. U.R.Co. City 

1919 1919 1927 1927 
Operating property ....... $3,809,601 $2,672,209 $5,720,218 $3,194,518 
Nonoperating property .... 531,450 586,152 1,792,300 1,248,918 
Total ...ceeeeeees eee. $4,341,051 $3,258,361 $7,512,518 $4,443,436 


The Commission in its order of 1923, 13 Mo. P. 8. C. R. 522, 
P.U.R.1923D,- 759, allowed the value of $3,262,470 for all 
lands of the company. 

The above table shows the company valued its lands and right- 
P.U.R.1928E. 
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of-ways at January 1, 1919 at 74 per cent of the value it places 
on practically the same lands as of January 1, 1927. It also 
shows their present value is 130 per cent greater than the value 
placed by the Commission as of January 1, 1919, and 70 per 
cent greater than the value of the city as of January 1, 1927. 
The city is about 4 per cent above the company’s 1919 appraisal 
and 36 per cent above the Commission’s finding as of January 
1, 1919. 

Mr. Doyne, for the city, places several parcels of land, classi- 
fied by the company as operating property, in nonoperating 
property. These are set forth on page C of City’s Exhibit No. 5 


as follows: 
Company City 





Appraisal Appraisal 
eS Th TN 5.5056 A Ske SAS és eeees $7,200 $7,200 
Itaska & Gravois (Part) .......... ssi acetal Ra 37,500 22,500 
Ne SN 5.66.6 ViUS co cWenncboedseus seveews 3,700 2,800 
EE ih NN 65 4a each al 6.6 o ik bons 4aie ne Maint 5,500 3,600 
EE SE ED 6 os cncomevnaneescense Beane 124,200 77.625 
ae Ae TORT Basie (PR asb)  cicecccs iid avccrccei 225,632 141,000 
ET ee 12,000 9,000 
ee BE Oe DE -Heeeebedatcbeaceice teaccvedads 19,879 15,900 

DE Gebdechasede necks Or Eseudetinseeabee ones $435,611 $279,625 


Mr. Doyne made his appraisal some months subsequent to 
January 1, 1927, and was unable to state whether the above 
tracts were in use as of that date, but recited the situation as he 
found it which briefly is as follows: 

The portion of the loop site at Itaska & Gravois had been sold ; 
the tract at Broadway & Salisbury, a former car house, was be- 
ing used by a lumber company and tracks had been removed ; 
the tracts at Broadway, South of Gana, Park Avenue, and St. 
Louis & Parnell had been advertised for sale by the company 
and Mr. Doyne assumed the company no longer considered them 
necessary to the operation of the property; and the cross walks, 
Delmar to Enright and Delmare to Washington, were considered 
useless since people in using them would walk further to a car 
loading point than they would in going to their nearest street 


corner. 

The testimony shows the cross walks are open and may be 
used and that there are small amounts of material stored at Park 
avenue and the St. Louis & Parnell tracts. 


P.U.R.1928E. 
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[18] While these tracts may have been in use on January 1, 
1927, the Commission cannot avoid consideration of same in 
fixing a value that is fair for rate-making purposes. The car 
riding publie should not be obliged to pay a return nor should 
the Commission ask the car rider to pay a return on property 
that is known to be unused at the time of said rate fixing. The 
company has advertised certain properties for sale and the only 
assumption that can be made is that the company no longer con- 
siders such tracts as necessary to their operation. Such tracts 
should rightly be classed as nonoperating property even though 
they might be used to some small extent. 

No rebuttal testimony was offered to the city’s classification 
of nonoperating lands. 

The Commission finds that the two cross walk tracts should 
be classed as operating property but that the remaining tracts as 
shown on city’s Exhibit 5, page C, should be included with prop- 
erty not used in public service. 

The Commission, in view of the above and all the evidence 
herein, finds the fair value of operating lands as of January 1, 
1927 to be the sum of $4,700,000. 

The Commission likewise finds the fair value of Nonoperating 
Lands as of January 1, 1927, to be the sum of $1,900,000. 


Working Capital. 

[19] The Commission in its order of June 4, 1923, supra, 
found a reasonable allowance for cash working capital of this 
company to be $434,000. (13 Mo. P. 8. C. R. at p. 607.) This 
amount was based on the fact that the company does a cash 
business and is equal to one-half of one month’s operating ex- 
penses. 

Operating expenses during the past year average approximate- 
ly $1,200,000 per month, so it appears a fair allowance for cash 
working capital is $600,000. Material and supplies should be 
included at the inventory price of $1,442,164, making a total 
for working capital of $2,042,164. 


Cost of Financing. 

The Commission will not allow any costs of financing for rea- 
sons previously set out in our discussion of costs. 
P.U.R.1928E. 30 
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Going Concern Value. 

[20] Going value is an added allowance for the fact that a 
property with its business attached and in successful operation 
has a greater value than the same property ready to operate, but 
not operating and without any attached business. 

[21] The Commission is not of the opinion that going value 
is wholly dependent on the estimated cost of the property and 
should be a percentage of said costs. 

There seems no logic in the company’s use of $2,500,000 
as going value in its original cost appraisal and $8,700,000 as 
going value in its reproduction cost appraisal. 


[22] Exhibits and testimony show that in spite of a recent 
increase in fares, the revenue of the company has gradually 
fallen off. It is problematical when the bottom of the curve 
will be reached. The Commission is aware that the present 
owners are making an earnest endeavor to find ways to stimu- 
late car riding and improve the service. 

The Commission found in its order of June 4, 1923, supra, 
a fair allowance for going concern value of $2,500,000. 

It is the opinion of the Commission that an allowance of 
$3,000,000 is fair for this property at this time. 

Collecting our various findings we have the following: 

Operating Nonoperating Total 


Property Property Property 
Original cost of physical property, 
CS Se PRP Rare $49,355,565 $569,842 $49,925,407 
Reproduction cost of physical prop- 
erty, other than land—Jan. 1, 
CC ere ere ore 73,392,609 890,582 74,283,191 
Reproduction cost of physical prop- 
erty, other than land, Jan. 1, 


1927, less depreciation ........ 55,044,457 667,936 55,712,393 
Right-of-way and other lands (pres- 

ent fair normal market value) .. 4,700,000 1,900,000 6,600,000 
Franchises (actually spent) ...... 208,522 cows 208,522 
Materials and supplies .......... 1,442,164 dvion 1,442,164 
Cash working capital ............ 600,000 cece 600,000 
Going concern value ......se.+e-- 3,000,000 ween 3,000,000 


Present Fair Value. 
Our courts have never made any definite rule for the de- 
termination of present fair value, apparently for the reason 


that such a rule would be impracticable in all cases and just 
P.U.R.1928E. 
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and reasonable results would be doubtful. In a long line of 
decisions the United States Supreme Court has designated cer- 
tain factors that should be considered. 


[23, 24] The Commission is of the opinion that stress should 
not be put on either the original or reproduction cost of this 
property. The Commission is attempting to fix a value that 
will keep the car rider from seeking some other means of trans- 
portation and at the same time give the company a return as 
nearly just as is possible and still keep his customers. It can- 
not be said that the car rider is not seeking other means of 
transportation. St. Louis and St. Louis county are having 
normal growths each year and yet, during the past few years 
the number of revenue passengers has gradually decreased and 
the latest reports from the company shows the bottom is not 
yet reached. 

The Commission believes that the company has a right to 
earn a fair return on the fair value of its operating property, 
and that an 8-cent adult fare will not produce an excessive 
return. 

Justice Butler, in Standard Oil Co. v. Southern P. Co. 268 
U. S. 146, 69 L. ed. 890, 895, 45 Sup. Ct. Rep. 465, says: 

“It is to be borne in mind that value is the thing to be found, 
and that neither cost of reproduction new, nor that less de- 
preciation is the measure or sole guide. The ascertainment of 
value is not controlled by artificial rules. It is not a matter of 
formulas, but there must be reasonable judgment having its basis 
in a proper consideration of all relevant facts.” 

In view of the foregoing and after a careful examination of 
all the evidence herein, and consideration of all the relevant 
facts, we find the present fair value of the property of the St. 
Louis Public Service Company, including all elements of value, 
tangible and intangible, as of January 1, 1927, to be not less 
than the following: 


Property devoted to public service .........eeeeeeeeeeecerees $63,500,000 
Property not devoted to public service .........eeeeeceeeeees 2,500,000 

Total paw cocee Coc cccccccccccccccccccccccccooce «++ $66,000,000 
P.U.R.1928E. 
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Annual Depreciation Requirement. 

The company is now allowed to set up as an annual depre- 
ciation allowance, the sum of $1,500,000 vearly. 

The balance in the depreciation reserve account as of January 
1, 1919 was $2,286,631. This has gradually increased until 
on December 31, 1927 there was $8,469,730 in said reserve. 
The yearly average of charges to depreciation reserve over this 
8-year period has been $764,657, the largest year being 1921 
when $1,158,001 was charged and the smallest year being 1926 
when $594,594 was charged to said reserve. 

[25] The purpose of a depreciation reserve is to retire the 
actual cost of the depreciable property at the end of its useful 
life. 

During the past eight years the company has spread their 
retirements in the proper manner. A property that has been 
properly operated makes its budget of expenses so that approxi- 
mately the same amount will be expended each year on retirals. 

The Commission believes this property has been efficiently 
operated. The per cent of depreciation as found by the city 
is slightly less than found by the Commission and company 
engineers as of January 1, 1919. The company claims its prop- 
erty is in much better condition than in 1919. If the company 
can, over a period of years, keep the depreciation in its property 
normal, the amount of money expended in doing so, seems a 
reasonable measure of what is needed. It is true that expendi- 
tures take care of only the property that has served its useful- 
ness and on which depreciation may be considered as 100 per 
cent. There is present at all times, depreciation that is known 
as “latent” depreciation and a reserve must be provided to take 
eare of such depreciation. 

[26] The company has accumulated approximately eight 
million five hundred thousand dollars in its depreciation re- 
serve account and if allowed to accumulate at the rate it has 
during the past eight years it will soon total a large per cent 
of the actual cost of the property. 

In view of past expenditures, the present large reserve, and 


the present physical condition of the property as compared with 
P.U.R.1928E. 














RE UNITED RAILWAYS CO. OF ST. LOUIS. 469 


conditions of the past, the Commission is of the opinion that 
$800,000 is a just and reasonable amount for this company to 
place yearly in its depreciation reserve fund. 


Revenues, Expenses and Return. 
The company is asking for a straight 8-cent cash fare. 
The operating data furnished in the exhibits described supra, 
shows: 
1925 1926 1927 


Revenue passengers carried ........ 270,105,400 269,555,730 258,810,976 
Commission Company Company 

















Operating Income Accountants Exhibit Exhibit 
Operating revenues: 
Passenger revenues ........+ese0055 $18,628,734 $18,601,698 $18,591,212 
Other TFOVEMUES 2 occ cccccccsvcesces 284,598 271,733 269,504 
Total revenues ................ $18,913,332 $18,873,431 $18,860,716 
Operating expenses (exclusive of de- 
eee ne re 14,941,854 14,945,136 14,999,726 
Net revenue available for depreciation 
GEE MO, Scenes betaoesnens $3,971,478 $3,928,295 $3,860,990 
errr 1,503,548 1,500,000 1,500,000 
Net revenue available for return ... $2,467,930 $2,428,295 $2,360,990 
Bus operations—net loss ........... 10,546 
MEE ct:tiks wads eeaedeetakenes $2,467,930 $2,428,295 $2,350,444 
Nonoperating income .............- 272,171 202,874 160,185 
Gross income ..... eee eee es Te $2,740,101 $2,631,169 $2,510,629 


It will be observed that the number of revenue passengers is 
constantly decreasing. Operating revenues in 1927 did not 
decrease in the same ratio as revenue passengers for the reason 
that a fare increase was granted in 1927. 

Operating expenses during the 3-year period fluctuated only 
slightly. Commission’s accountants made certain adjustments 
to 1925 operating expenses to increase such expenses by reason 
of an underestimate of the cost of injuries and damages, but 
they made other increases and decreases of operating expenses, 
so that the net charge made by them in 1925 operating expenses 
was very small in amount. 

For the reason that the passengers carried have been decreas- 
ing, it appears that the result of an increase in fares should we 


calculated upon 1927 operations. 
P.U.R.1928E. 
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Increase in Fares. 

The record does not contain complete information with respect 
to the number of adults and children, separately, carried in 
1927. However in 1926 there were carried: 


pS eee 262,875,639 or 97.52% 
Children ....... 6,680,091 or 02.48% 





Total ..... 269,555,730 or 100.00% 


If these per cents be applied to the passengers carried in 1927, 
we would have ) 


le sos snncattuuideuendnatncneit 252,392,464 
Children .....<< 6,680,091 orn02.48% 
BO secs: 269,555,700 or 100.00% 


On the basis of a straight 8-cent adult cash fare, and the 
passengers carried in 1927, the annual passenger revenue would 


be: 


252,302,464 at & conte ...cccccccccccccccccscccccccccscsoces $20,191,397 
6,418,512 at 3 cents ...ccccccccccccccccccccsccccccccccccs 192,555 
Total passenger reVeNUe® ......ceceeeeccceecceeeeceeers $20,383,952 


This is an estimated increase of $1,792,740 over the passenger 
revenue earned in 1927. 


Decrease in Annual Depreciation Allowance. 

The annual depreciation allowance is decreased to $800,000, 
which results in an increase of $700,000 in the net revenue 
available for return. 


Income Taxes. ; 

Any increase in net revenue is subject to income taxes, Federal 
and state. 

The income tax rates under 1928 tax laws are 12 per cent 
for Federal and 1 per cent for state taxes. The composite rate 
is 12.77 per cent. 

If 12.77 per cent be applied to the total net increase of 


$2,492,740, the income taxes will be increased by $318,323. 
P.U.R.1928E. 
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Recapitalization: 

Net revenue available for return in 1927 as per company exhibit $2,360,990 

SEMI TOD TR TOD ooo ore hides onncccnsscesssecteacass 1,792,740 

Decrease in annual depreciation allowance ........... eee cceee 700,000 
, ere em were: PP yy ee Pe eT TT $4,853,730 

Less increase income taxes .......... CCRB EAS C BHC CCERE OE HhiC® 318,323 


Adjusted net return for 1927, based upon 8-cent fare for adults, 
re Ta GAR GE in hs < oes kik ck ss sew icdecdveawenss $4,535,407 


[27] This return is 7.14 per cent upon a valuation of $63,- 
500,000 and shows that an 8-cent adult fare is not excessive. 

The universal system of transfer tickets should continue as 
at present. 

An order will issue in accordance with the foregoing. [Order 
omitted. ] 


Brown, Chairman, Ing and Calfee, Commissioners, concur; 
Porter, Commissioner, concurs in results; Hutchison, Commis- 
sioner, absent. 





COLORADO PUBLIC UTILITIES COMMISSION, 


RE ARVADA ELECTRIC COMPANY. 
[Application No. 1160, Decision No. 1880.] 


Rates — Franchises — Commission jurisdiction — Construction of 
ordinance. 

1. A definite statement in one section of an ordinance that cer- 
tain rates specified in two other particular sections of the same should 
be subject to the regulation of the Commission, presumably does not 
apply to rates also fixed in the first section itself, p. 473. 


Rates — Franchises — Waiver, 

2. A utility which has been given a franchise by town ordinance 
specifying rates to be charged stands in the same position as if the ordi- 
nance had not specified such rates, where, by its own action, no benefit 
has been claimed by reason of the insertion of such rates in such 
ordinance, p. 474. 


Rates — Franchises — Duty of Commission — Waiver. 

3. It is the duty of the Commission to the public to take such 
necessary steps as will prevent rates which have been inserted in an 
ordinance granting a franchise frum having any higher standing or se- 

P.U.R.1928E. 1 
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curer footing than they would have if they had not been so inserted, 
notwithstanding the announced intention of the utility to claim no 
special benefit from such rates, p. 475. 


Certificates — Condition — Waiver of franchise rate. 

4. Authority was given to a utility to exercise franchise powers 
given in an ordinance, which also specified rates to be charged, upon 
condition that the utility waived any rights to charge such rates, with- 
out the approval of the Commission, p. 478. 


[August 27, 1928.] 


Appuication of an electric utility for authority to exercise 
franchise privileges ; granted upon condition. 

Appearances: Robert G. Strong, Denver, for applicant; 
George B. Campbell, Denver, pro se et al., protestants. 


By the Commission: On July 13, 1928, the Arvada Electric 
Company, a Colorado corporation, having its principal office and 
place of business in the town of Arvada, Jefferson county, Colo- 
rado, filed its application for an order authorizing the exercise 
by it of franchise rights granted by an ordinance passed by the 
town of Arvada. George B. Campbell, filed with the Commis- 
sion a letter in, which he stated that he had been authorized by 
many of the customers of the applicant to file a protest against the 
rates on the ground that they are inequitable, discriminatory, 
and unjust and to ask this Commission to take jurisdiction of the 
matter, by a public hearing of the same, and permit the customers 
of said company to present their side of the case prior to taking 
action upon the schedule of rates filed by said company. The 
letter continued, stating: “We will file a petition to that effect 
in the near future, and will seek to have your Commission make a 
thorough investigation of the plant, the books and determine what 
would be fair rates to be awarded to said company, and desire 
to be notified of any date of hearing that your Commission may 
set.” The matter was set for hearing and was heard in the hear- 
ing room of the Commission in Denver on August 2, 1928. 

No petition or any other instrument has been filed by Mr. 
Campbell or any other persons relative to the rates to be charged 
by the company. 

The applicant has been serving the town of Arvada for twenty 
P.U.R.1928E. 
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years. No other like utility has been serving said town. The 
value of its equipment used in serving the town and the con- 
tiguous territory is $170,000. That portion of the equipment 
used in serving the town alone is said by the president of the 
applicant to be worth $65,000. However, these figures shall 
not be binding upon the Commission in any. hearing had for the 
purpose of fixing or passing upon rates. 

On July 9, 1928, the board of trustees of the town of Arvada 
passed an ordinance granting the applicant certain franchise 
rights, privileges, and authority to own, erect, construct, extend, 
operate, and maintain a plant or system for the supply, distribu- 
tion, and sale of electricity within the corporate limits of said 
town of Arvada, and any further additions thereto, for a period 
of twenty-five years. On July 13, 1928, the applicant accepted 
said ordinance. 

[1] Section XI authorizes the applicant “to charge consum- 
ers within the town limits of the town, for electric service, at not 
to exceed the following rates:” The rates are then stated in de- 
tail. Sections XII and XIII fix the rates to be charged for the 
lighting of streets, avenues, alleys, bridges, and public places of 
the town and for energy consumed by the town for water pump- 
ing purposes. The last paragraph contained in § XI of said or- 
dinance reads as follow: ‘The contract rates provided for in 
§ XII and § XIII shall be subject to the jurisdiction of the 
Public Utilities Commission with full power and authority to 
regulate the same.” While the last paragraph of § XI, which 
was quoted by us, makes no reference to its rates under § XI, we 
understand that the statement made by Mr. Sterne applies to 
them as well as to those rates to be charged under §§ XII and 
XIII. However, we cannot overlook the fact that, presumably 
for some reason or other, the statement does not apply to rates 
stated in § XI. 

Mr. George B. Campbell, appeared with a number of witnesses 
and offered to make proof that the rates, particularly those 
charged to the residents of the town, are unreasonable. In this 
connection we might state that, as the evidence shows, on July 


12, 1928, the applicant filed a tariff of rates identical with those 
P.U.R.1928E. 
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set forth in the ordinance. The rates applying to the town of 
Arvada were a reduction. Therefore, the Commission, pursuant 
to its practice, authorized the said rates to become effective July 
16, on less than the thirty days’ notice which is required in all 
cases other than those where a reduction is made. The rates were, 
therefore, effective prior to the date of the hearing. W. C. Sterne, 
president of the applicant, testified in effect, as we understood 
him, that this applicant does not, and will not claim in any rate 
hearing that might be held by this Commission, any greater 
right to charge the rates specified in said ordinance than if they 
had been omitted therefrom. 

[2] The Commission during the hearing informed Mr. Camp- 
bell that if he was prepared to show that the applicant on account 
of any fundamental reason or reasons, such for instance as an 
antiquated inefficient system, could not lawfully be required to 
furnish electrical energy in the town of Arvada at reasonable 
rates as compared with rates prevailing in other towns similarly 
situated, the Commission would hear testimony along that line. 
But it further held that so far as the particular rates now in 
effect and proposed to be charged at the present time are con- 
cerned, the Commission would not hear evidence on them, as the 
hearing on the application should not be converted into a rate 
case, and as it stands ready, in the performance of its duty, at 
any time upon proper application to hear evidence and fix rea- 
sonable rates. 

The applicant might conceivably contend that since the town 
has seen fit to pass an ordinance fixing rates, it is entitled to 
the benefit thereof, including possibly a strong presumption that 
those rates are fair. If it should be, the Commission would have 
owed the duty to hear evidence concerning the reasonableness of 
the rates. But the position taken by the applicant in support of 
its objection to the admission of evidence attacking the reason- 
ableness of the ordinance rates is wholly inconsistent with any 
claim that the rates are entitled to more consideration than if they 
had not been fixed in said ordinance. 

Our uniform practice in passing upon the question of granting 


authority to exercise franchise rights granted in an ordinance not 
P.U.R.1928E. 
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fixing rates has been not to require any evidence as to the reason- 
ableness of rates that the utility is then charging or that it pro- 
poses to charge in the immediate future. This practice obvious- 
ly is based upon the assumption that the duty of the Commission 
to safeguard the rights of the public does not require it in such a 
hearing to consider rates because they at all times are sub- 
ject to the power of the Commission to change them. We, there- 
fore, adhere to the opinion expressed at the hearing herein that 
if by the action of the applicant and this Commission no benefit 
can be claimed by the applicant by reason of the insertion of the 
rates in the ordinance, the case stands in the same position as 
other cases in which the ordinance does not specify rates. 

[3] Not having permitted the protestants to go into the matter 
of rates, except as hereinbefore stated, we feel it our duty to the 
public to be sure that such steps have and will be taken as are 
necessary to prevent the rates in question from having any higher 
standing or securer footing than they would have if they had not 
been inserted in the ordinance. If the applicant’s president was 
sincere in the statement to the Commission made while on the 
stand as a witness (and we have no reason to doubt his sincerity), 
the applicant should have no hesitancy in co-operating with the 
Commission towards the end stated. 

In Denver & S. P. R. Co. v. Englewood, 62 Colo. 229, P.U.R. 
1916E, 134, 137, 139, 161 Pac. 151, 4 A.L.R. 956, the supreme 
court of this state held that the legislature had conferred no 
specific power upon the town of Englewood to enact a rate-mak- 
ing ordinance and that “The only specific power conferred upon 
the municipality by this section is to grant a franchise in the 
form of an ordinance. There does not appear a suggestion as to a 
rate-making power, and no such power can be inferred.” 

The court then continued in the same paragraph saying: “It 
may be conceded that, as between the parties, such ordinance con- 
stituted a valid contract.” 

On page 236 (of 62 Colo.) the court’s opinion continues as fol- 
lows: “From the sections quoted, and from other provisions of 
the act, is fully appears that the legislature intended to delegate 


to the Public Utilities Commission the administration, supervi- 
P.U.R.1928E. 
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sion, and regulation, of all service rendered to the public through- 
out the state, including municipalities. Rates and regulations 
fixed by contract are specifically included within the powers of 
the Commission. 

“From what has been said it will be seen that the town of En- 
glewood had no express authority to fix a rate of fare, so as to 
limit or prohibit the assumption of such power by the legisla- 
ture.” 

As to the question of the impairment of the contract made by 
virtue of the passage and acceptance of the ordinance the court 
held, supra, at p. 240 of 62 Colo.: 

“The contract, having been entered into without express legis- 
lative authority, was permissive only. It was conditioned upon 
the exercise of the sovereign power over the subject-matter. All 
this the parties to the contract were bound to know when they 
entered into it. There can be no impairment of the contract 
by the act of the state in claiming its own, when it is not bound by 
the contract. The supervision and regulation of the rates by the 
state, through the Public Service Commission, do not take from 
either of the-parties to the contract any right which they had 
thereunder. Such supervision and regulation do not, therefore, 
impair the obligation of a contract.” 

The court finally concluded on page 241 of 62 Colo. with the 
following language: 

“Tt follows, therefore, that the power to vain the rates of the 
public utility in question, is vested by the act exclusively in the 
Public Utilities Commission. The law fully provides that every 
order or decision made by the Commission, may be reviewed 
by the supreme court, upon the application of either party, or 
of any person pecuniarily interested in the utility, for the pur- 
pose of having the lawfulness of the order or revision deter- 
mined.” 

In Ohio & C. Smelting & Refining Co. v. Public Utilities Com- 
mission, 68 Colo. 137, 142, P.U.R.1920D, 197, 201, 187 Pace. 
1082, the court passed upon the power of this Commission to 
change the rates which had been agreed upon in a contract entered 
into by the utility and a private corporation relative te the rate 


to be charged the latter for electrical] energy consumed by it. 
P.U.R.1928E. 
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The court called attention to the fact that it had heretofore de- 
cided the question as to contracts entered into by municipalities 
in relation to rates to be charged by public utilities, as affected 
by the after asserted power of the state, and held that a careful 
review of the authorities “leads us to the conclusion that this rule 
as to the after-asserted exercise of the police power applies equally 
in the case of contracts relating to a public service as between 
persons and corporations.” 

However, we find in the opinion on page 148 of 68 Colo., 
P.U.R.1920D, at p. 207, the following significant language: 

“This is the exercise of a very grave and dangerous power, 
and should be asserted with the greatest caution, and by means of 
every instrumentality at the command of the Commission, to de- 
termine with reasonable ¢ertainty that the rate fixed in the con- 
tract injuriously affects the public welfare. It is not as if the 
Commission were to establish a rate in the first instance, as based 
upon its own judgment as to reasonableness, but it must first de- 
termine that a contract in this respect, between persons engaged 
in the particular business and presumably well advised as to its 
probable effect, not only at the time, but in the light of future 
conditions, is so unreasonable as to be detrimental to the public 
interest.” 

Whether the statement made by the court and just quoted, that 
the changing of rates fixed by contract between a public utility 
and a private corporation is the exercise of a grave and danger- 
ous power, would apply with equal force to the action of the 
Commission in changing rates fixed by a municipal ordinance 
and accepted by the utility, we are not quite sure. If the court 
should hold that the changing by this Commission of the rates 
fixed by this ordinance is the exercise of a very grave and danger- 
ous power that should be asserted with the greatest caution, it 
would then appear that in some further rate hearing the proof 
that might be submitted in support of an attack on the rates: 
would have to be stronger than what might ordinarily be re- 
quired in a rate hearing where rates which have not been fixed 
by an ordinance are in question. That the statement would apply 
to rates fixed in an ordinance was assumed by this Commission 
in Re Coal Creek Water & Light Co. P.U.R.1926D, 571, 573, 
P.U.R.1928E. 
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[4] After careful consideration of the evidence the Commis- 
sion is of the opinion and so finds that the public convenience and 
necessity requires the exercise by the applicant of the franchise 
rights granted it under and by virtue of the terms of the or- 
dinance passed by the board of trustees of said town of Arvada 
on July 9, 1928, upon the condition that, and if and when the 
applicant shall within twenty days after the date hereof file with 
the Commission a written statement and agreement duly author- 
ized by applicant’s board of directors to be made, signed, and 
filed by its president, reading as follows: 

“Pursuant to the order of the Public Utilities Commission of 
the state of Colorado made on August 27, a. p. 1928, and to make 
effective said order authorizing the exercise by the applicant of 
the franchise rights granted it by the board of trustees of the 
town of Arvada, Colorado, on July 9, 1928, the undersigned, the 
Arvada Electric Company, hereby waives and renounces any and 
all rights that it might conceivably have to charge any fixed or 
certain rates specified in said ordinance, and the undersigned 
agrees that the Public Utilities Commission of the state of Colo- 
rado shall have the same power and jurisdiction to hear and deter- 
mine the question of and to fix fair, reasonable, and lawful rates 
that it would have if nothing whatever had been said in said 
ordinance about said rates, provided, however, that said rates so 
specified in said ordinance shall remain in force and effect until 
such time, if any, as they may lawfully be changed, as in the 
change of rates not fixed in an ordinance.” 


Chairman Bock did not participate in the hearing and dis- 
position of this case. 





NEW YORK DEPARTMENT OF PUBLIC SERVICE. 
STATE DIVISION, PUBLIC SERVICE COMMISSION. 


RE CONSOLIDATED GAS COMPANY OF NEW YORK. 
[Case No. 4991.] 


Parties — Consolidation proceeding — Party in interest. 
A voluntary body composed of individuals joined together for the 
P.U.R.1928E. 
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alleged purpose of protecting the interest of small consumers in the 
development of the remaining water power resources of the state, and 
to secure more effective regulations of light and power rates was held 
to have no more power or authority to participate in a consolidation 
proceeding between a city gas and electric company than its individual 
members, and, therefore, not to be an interested person. 


[September 11, 1928.] 


ArpiicaTion for rehearing of consolidation proceedings; de- 
nied. 


By the Commission: On August 9, 1928, P.U.R.1928E, 
19, this Commission authorized the Consolidated Gas Com- 
pany of New York to acquire all of the outstanding capital 
stock of the Brooklyn Edison Company, Inc., and to issue 1,800,- 
000 shares of its new common stock, without par value, and 
900,000 shares of its present $5 cumulative preferred stock, 
without par value, in exchange therefor, on the basis of two 
shares of new common stock and one share cumulative preferred 
stock of the Consolidated Gas Company, for one share of the 
stock of the Brooklyn Edison Company, Ine. 

The public committee on power in New York state was per- 
mitted to file a brief before the Commission’s determination, 
and raised a number of points, each of which was considered 
and discussed in a memorandum approved by the Commission. 
The city of New York appeared by its corporation counsel, 
participated in the hearings held, and likewise filed a brief, 
which was considered by the Commission. 

The committee and the city of New York have filed separate 
petitions asking for a rehearing. 

The committee’s request is based upon the ground that, al- 
though it was and is an “interested person,” it was not per- 
mitted to be heard, i. e., participate in the proceeding and present 
evidence and examine and cross-examine witnesses. 

The Commission has considered the argument submitted with 
the application for a rehearing, and is of the opinion that 
the committee has presented nothing which justifies the Com- 
mission in granting said application. 

The committee does not represent, nor is it a public body 
charged with any statutory duty or possessing any statutory right 
P.U.R.1928E. 
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to represent, the state or any of its agencies, or the public or 
the stockholders of the utility companies. It seems to be a 
voluntary body composed of individuals who, it is alleged, have 
joined together to “protect the interest of the small consumers 
in the development of the remaining water power resources of 
the State, and to secure more effective regulations of light and 
power rates.” It has no more power or authority to participate 
in a proceeding like the instant one than have its individual 
members. 

Practically all of the court decisions, in passing upon the ques- 
tion of the right of a person to participate in a proceeding be- 
cause of “interest,” require the interest to be a pecuniary or 
property interest or to involve a right or duty of the person in 
question. We do not see how the public committee on power 
can show that it is “interested” within this ordinary legal 
acceptation of the term. 

The application by the city of New York for a rehearing is 
directed to paragraph 4 of the Commission’s order, which re- 
quires the Consolidated Gas Company of New York to record 
the acquisition of the stock of the Brooklyn Edison Company, 
Ine., by making certain entries upon its books of account. 
It would seem to be necessary only to call attention to the fact 
that such entries relate only to the investment accounts of the 
Consolidated Gas Company and have no bearing upon the fixed 
capital accounts of said company or the value of its property 
devoted to the public service, upon which its rates for gas are 
based. Furthermore, the memorandum of the Commission, and 
the order granting the application, specifically provide that 
nothing in the entire transaction shall be considered, offered, or 
received in evidence, in any proceeding, suit or matter hereafter 
involving the value of the property of the Brooklyn Edison 
Company, Inc., or its rates or charges. 

We are, therefore of the opinion that the city of New York 
has likewise presented nothing to justify the Commission in 


granting its application for a rehearing. 
P.U.R.1928E. 
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ILLINOIS COMMERCE COMMISSION. 
RE CHICAGO & JOLIET TRANSPORTATION COM- 
PANY. 
[No. 14896.] 


RE CHICAGO & WEST TOWN RAILWAY COMPANY. 
{Cross Petition No. 14896.] 


RE INTER-CITY MOTOR TRANSPORTATION 
COMPANY. 


[No. 17434.] 


RE ALTON TRANSPORTATION COMPANY. 
[Nos. 16164, 16897, 17270, 17276-17278.] 


RE MOHAWK STAGE LINES CORPORATION. 
(No. 17162.] 


RE ILLINOIS MOTOR COACH COMPANY, 
[No. 14189.] 


RE TRI-SSTATE BUS COMPANY. 
[No. 16613.] 


RE ST. LOUIS CHICAGO MOTOR TRANSIT COMPANY. 
[No. 15542.] 


RE PEORIA BUS TRANSPORTATION COMPANY. 
[No. 14646.] 


RE GADBERRY TRANSPORTATION COMPANY. 
[No. 14267.] 


RE ILLINOIS TRACTION, INCORPORATED. 
[Nos. 15973, 16073.] 


Certificates of convenience and necessity — Evidence of necessity. 
1. The fact that a motor coach line would aid materially in the 
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development of a territory which had been retarded by the lack of 
transportation facilities and was recently subdivided was taken into 
consideration in determining the necessity for such a route, p. 488. 


Service — Automobiles — Through and local service. 

2. Through service by motor busses was ordered on certain routes 
where local bus service did not meet public needs and where the route 
would not support more than one bus line operating in a given terri- 
tory, p. 495. 

Monopoly and competition — Duty of Commission — Transportation 
company. 

3. It is the duty of the Commission to prevent as far as possible 
the duplication of facilities and economic loss resulting from permit- 
ting motor transportation by independent companies to be inaugurated 
in territory competitive with existing carriers, p. 496. 


Certificates — Preference between applicants. 

4. Certificates for operation of bus routes were granted to com- 
panies incorporated by existing rail carriers in an effort to protect 
the latter from independent competition as long as they should be will- 
ing and able to give needed public service, in view of the added fa- 
cilities possible for such motor service that could not be furnished by 
independent companies, p. 498. 


Certificates — Preference between applicants — Extra facilities. 

5. Certificates for bus operation were granted to subsidiaries of 
existing rail carriers where experienced employees, stations, storage, 
baggage transfer, telegraph, and commercial telephone lines were all 
available to an extent that would be prohibitive for an independent 
bus line to furnish and where such equipment was necessary for econom- 
ical and efficient automotive service, p. 498. 


Certificates — Evidence of necessity — Financial ability. 

6. Evidence of financial ability to operate a motor coach line over 
proposed territory is insufficient to warrant the grant of a certificate, 
p- 508. 

Certificates — Reason for refusing — Ultra vires. 

7. Certificates to operate bus routes were not withheld from the 
subsidiary of a railroad incorporated by the receiver of the latter upon 
order of the Federal District Court, notwithstanding a contention that 
the company was acting ultra vires in attempting to operate busses, 
p- 508. 

Commissions — Jurisdiction to determine corporate powers. 

8. The determination of charter rights of a corporation applying 
for a certificate of convenience and necessity is a judicial question over 
which the Commission has no jurisdiction as long as the company is 
endeavoring to carry on a utility business apparently within the scope 
of its charter, p. 508. 

Service — Automobiles — Through and local service. 

9. It is in the public interest that through bus service should be 

furnished by the same companies which render local service, p. 511. 
P.U.R.1928E. 
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Monopoly and competition — Transportation company. 
Statement that the introduction of automotive transportation on 
a large scale in this country has caused a loss in railroad patronage 
running as high as from 30 to 40 per cent during the last ten years, 
p. 497. 
Monopoly and competition — Transportation companies. 
Discussion of the means taken by railroads to cope with automo- 
tive competition, p. 497. 
Monopoly and competition — Protection of existing carriers. 
Review of decisions favoring the policy of protection to existing 
carriers as long as they stand ready, willing, and able to give the pub- 
lic the service needed, p. 500. 


Certificate — Preference between applicants — Existing carrier. 
Review of decisions holding that existing utilities should be granted 
certificates of convenience and necessity in preference to independent 
operators, p. 505. 


[June 13, 1928.] 


Appuications of various companies for certificates of con- 
venience and necessity to operate as motor bus carriers; applica- 
tions severally denied or granted in accordance with opinion. 


By the Commission: Those applications pertain, some to the 
whole, some to part only, of the concrete highway between Chicago 
and East St. Louis, designated as state bond issue Route 4; 
and, between Chicago and Joliet, Route 4A is also included. 
The applicants seek to establish motor bus transportation along 
this road, which starting at Chicago on the North, serves Joliet, 
Bloomington, Springfield, Carlinville, Edwardsville, Mitchell, 
Granite City, Venice, and East St. Louis. 

Among the applicants are three public utility companies (or 
subsidiaries thereof, now rendering service in some part of the 
territory affected. On the North, the Chicago & Joliet Trans- 
poration Company desires to operate between Chicago aad 
Joliet over Route 4. The capital stock of this company is owned 
by the Central Illinois Public Service Company, as that of the 
Chicago & Joliet Electric Railway Company, which gives electric 
railway service between Joliet and Chicago along Route 4A on 
the east side of the Desplaines river valley and between Summit 
and Lyons, extending from state bond issue Route 4A and 
crossing state bond issue Route 4. On the south, from Lincoln 


to Venice, Illinois Traction, Incorporated, seeks a certificate 
P.U.R.1928E. , 
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which will enable it to supplement the service given by its interur- 
ban line in that territory. The Alton Transportation Company, a 
corporation organized by the receivers of the Chicago & Alton 
Railroad Company, originally sought to cover the entire route 
between Chicago and Mitchell, there to join with its Jackson- 
ville line now running from Jacksonville to East St. Louis under 
a certificate granted in Case No. 16164 (consolidated) Septem- 
ber 15, 1926. This company has, however, subsequently with- 
drawn its applications as to the Chicago-Joliet and the Carlin- 
ville-Mitchell territories. Although separate corporate entities, 
the Chicago & Joliet Transportation Company and the Alton 
Transportation Company are in effect parts of the railway sys- 
tems of the Chicago & Joliet Electric Railway Company and the 
Chicago & Alton Railroad Company respectively, and will be 
so treated in this opinion. Each of these applicants seeks to pro- 
tect its large investment, and each already operates some busses 
as a common carrier under authority of this Commission. 

The other applicants are companies having no association in 
interest or connection with any rail carrier. The St. Louis- 
Chicago Motor: Transit Company (Docket No. 15542) has in 
the past operated interstate service between Chicago and St. 
Louis. The record shows that it has also done an intrastate busi- 
ness without securing a certificate of convenience and necessity 
from this Commission and that its operation in this respect has 
been enjoined by the courts. On the motion of the Illinois Motor 
Coach Company, its application herein (Docket No. 14189) has 
been dismissed. The Tri-State Bus Company (Docket No. 
16613) desires to operate a through service between Chicago and 
St. Louis, and asks for a certificate allowing it to operate and 
engage in local business as well between Chicago and East St. 
Louis, except as to certain territory. The Peoria Bus Trans- 
portation Company (Docket No. 14646) desires to operate be- 
tween Dwight and Bloomington. Inter-City Motor Transporta- 
tion Company (Docket No. 17434) seeks a certificate to oper- 
ate a through service between Chicago and Joliet, whale the 
Mohawk Stage Lines Corporation (Docket No. 17162) seeks to 
operate over the same route as part of a service extending between 


Chicago and Rock Island. In the course of the hearing the 
P.U.R.1928E. 
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Chicago & West Towns Railway Company appeared and filed an 
application to operate between Harlem avenue, in the village of 
Lyons and Stickney, upon and along Route 4 through the village 
of Lyons and township of Lyons to Lawndale avenue (Docket 
No. 14896). 

The Gadberry Transportation Company (Docket No. 14267) 
seeks a certificate to operate along Route 4 between Wilmington 
and Dwight. The capital stock of this company is now owned 
by the Alton Transportation Company. 

All of the cases were consolidated and extensive hearings 
held. Each applicant appeared as an objector to the applications 
of all other companies; each complied substantially with General 
Order No. 116 as to the form of application notification to other 
utilities and local authorities, publication of notice, and all other 
formal prehearing requirements of this Commission. Various 
other objectors interested in portions of the route appeared and 
were heard. The first question to be considered and determined 
is that of public convenience and necessity. All of the evidence 
on this question was introduced in sections, and it will be con- 
venient to discuss the question in the divisions thus made. 
They are: Chicago to Joliet; Joliet to Bloomington; Bloom- 
ington to Springfield; Springfield to Carlinville; and Carlin- 
ville to Venice and East St. Louis. 

Before going into discussion of the divisions, however, some 
consideration should be given to the general character of the route. 
It runs practically through the center of the state and serves 
many important towns, including the state capital. It substan- 
tially follows the line of the Chicago & Alton Railroad Company 
between Chicago and East St. Louis, and the Chicago & Joliet 
Electric Railway Company between Chicago and Joliet, and Illi- 
nois Traction, Incorporated, between Lincoln and Venice. The 
existence of these railroads contributed to the development of the 
territory and to the location and establishment of many of the 
towns and industries in it. At either end are St. Louis and 
Chicago. Both are magnets attracting travel from all of the in- 
tervening territory, a thickly populated, prosperous farming ter- 
ritory. There is considerable manufacturing along this route. 


Beginning at Lincoln, and extending South to Edwardsville, 
P.U.R.1928E., 
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there are coal mines at or near almost every town. Mining is 
also being resumed in the Northern Illinois field near Wilming- 
ton. The route goes through ten counties and serves the county 
seats of all but two of them—Grundy and St. Clair—which are 
only touched by the road. It is apparent that the transportation 
needs of such a territory deserve careful consideration. 

There are two recently built highways between Chicago and 
Joliet; Route 4 runs on the west side of the Desplaines river 
valley, and Route 4A on the east side. All of the applicants as 
to territory between Joliet and Chicago, except the Alton Trans- 
portation Company, and the St. Louis-Chicago Motor Transit 
Company, seek certificates allowing them to operate over Route 
4. The Alton Transportation company has withdrawn its ap- 
plication to operate over Route 4A, leaving for sole consid- 
eration as to Route 4A the application of the St. Louis-Chicago 
Motor Transit Company. 

The territory along Route 4A, which lies east of the Desplaines 
river valley and between Chicago and Joliet, is already adequately 
served by the Chicago & Alton Railroad Company, and the 
Chicago & Joliet Electric Railway Company, and the evi- 
dence shows no need for any motor bus service along this route, 
and if any motor coach line were permitted to be established, 
it would take business from the Chicago & Joliet Electric Rail- 
way Company and from the Chicago & Alton Railroad Company. 

The evidence shows that the Chicago & Joliet Electric Rail- 
way Company operates a road bed in a fine condition; that its 
ears are comfortable; that it operates daily between Joliet and 
its terminus in Chicago hourly service, commencing at 4 A. M., 
with an additional one at 4:30 A. M. with the last car leaving at 
10:30 P. M.; that it operates regular service between Chicago 
and Joliet hourly, commencing at 5:30 A. M. to midnight, with 
an additional one at 10:30 P. M.; that it operates a limited 
service between Joliet and Chicago, leaving Joliet at 7:30 A. M., 
10:55 A. M., 6:35 P. M. and 9:35 P. M., and between Chicago 
and Joliet at 6:15 A. M., 9:30 A. M., 12:20 P. M., 8:20 P. M. 
and 11 P. M.; and between Argo and Cicero avenues it operates 
ten to twenty minutes’ service, commencing at 5:05 A. M. and 
P.U.R.1928E. 
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ending at 12 midnight; that between Joliet and Lockport it 
operates regular fifteen-minute service, commencing at 4:30 A. 
M. and ending at 11 P. M., then 11:20 and 11:45 P. M.; that 
in addition it operates tripper service during the day along the 
line and wherever and whenever necessary ; that it keeps in close 
touch with the traffic situation and always has cars on hand to take 
eare of the traveling public. 

State bond issue Route 4 lies west of the Desplaines river, the 
drainage canal and the old [Illinois & Michigan Canal for a dis- 
tance varying from about one-half a mile to three miles. From 
Joliet to Chicago the route in question is 41 miles. Immediately 
east of the drainage canal, the Desplaines river and the old IIli- 
nois & Michigan Canal, is the Chicago & Alton Railroad the 
Atchison, Topeka & Santa Fe Railroad, and just easterly of these, 
state bond issue Route 4A. Along state bond issue route 4A 
practically all the way is the Chicago & Joliet Electric Railway 
Company extending to Archer and Cicero avenues in the city 
of Chicago, together with a branch extending from Summit cross- 
ing state bond issue Route 4 to Lyons. 

The evidence shows that along state bond issue Route 4 until 
McCook, about twenty-five miles from Joliet, is reached, there 
is no public transportation agency of any kind. McCook is 
served by the Atchison, Topeka & Santa Fe Railroad with only 
one train each way daily. 

The evidence shows that Joliet is a growing industrial city 
having about seventy thousand people within its corporate lim- 
its, and its immediate environs. It is the county seat of Will 
county, an important trading center and located in the so-called 
Chicago area. It draws travel from all directions. It is built 
up with homes and industries, among other places, extending 
out some distance on Broadway (state bond issue Route 4) 
beyond any transportation agency. There is much travel be- 
tween Joliet and Chicago and from a portion of those travel- 
ing between the cities there is a demand for motor coach trans- 
portation. Located about three miles from Joliet on state 
bond issue Route 4 is the new Illinois state penitentiary, 
known as Statesville. At present there are housed there some 
P.U.R.1928E. 
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two thousand convicts, and those who have occasion to visit 
this institution, and there are many ordinarily, have no public 
means of transportation. The territory approximately as far 
North as the Cook county -line is largely agricultural, but it 
is developing and will probably soon be opened for subdivision 
purposes. In Cook county, there are three country clubs along 
state bond issue Route 4, and those attending have no means 
of reaching them excepting by private conveyances, and the 
evidence shows that daily many resort to taxi service at a high 
cost to get to and from the clubs. 

Beginning at what is known as Hodgkins there are indus- 
tries employing hundreds of men who are in need of public 
transportation to go to and from their work. These employees 
live largely north, east and west and would be served by the 
proposed bus line and by transferring to and from the Lyons 
braneh of the Chicago & Joliet Electric Railway. Located 
within half a mile on each side of the highway after leaving 
the Joliet territory up to Lyons, there are 197 residences and 
the population in that territory alone, including the employees 
in the industries, is approximately one thousand, two hundred 
and fifty-four. Located along the route are a number of schools 
and many of the children attending them now have to walk 
long distances. A motor coach line would furnish needed trans- 
portation to these children. 

[1] The territory all along the route between Joliet and 
Lyons has been much retarded by the lack of transportation 
facilities, but recently there have been a number of subdivi- 
sions laid out and many lots sold and the erection of residences 
is only being delayed, pending some kind of transportation 
agency. A motor coach line would aid materially in the de- 
velopment of the territory. 

Immediately along Lawndale avenue, along which extends 
the Chicago and Joliet Electric Railway Company between 
Summit and Lyons, the territory is built up largely in a resi- 
dential way and is developing easterly from such avenue. In 


the territory east of Lawndale avenue and westerly of the city 
P.U.R.1928E, 
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of Chicago there are approximately one hundred thousand peo- 
ple. In Chicago there are approximately three million people 
and practically all the way from Chicago to ‘Lawndale avenue 
is a highly developed, closely congested territory with the ex- 
ception of the territory east of Lawndale avenue and west of 
Harlem avenue. ‘This territory is developing westerly from 
Harlem avenue which is served by the Chicago & West Towns 
Railway Company, and easterly from Lawndale avenue which 
is served by the Chicago & Joliet Electric Railway Company. 

The evidence shows that the people residing along the ter- 
ritory sought to be served by the Chicago & Joliet Transpor- 
tation Company are demanding and are in need of transpor- 
tation service, as are also prospective home seekers who intend 
to build along the road. This territory is admirably suited 
for residential purposes. The evidence shows that of the pros- 
pective motor coach riders in the territory there would be many 
who would transfer at Lawndale avenue either to or from the ° 
Lyons branch of the Chicago & Joliet Electric Railway Company. 

Based upon a careful investigation of the territory, the offi- 
cials of the Chicago & Joliet Transportation Company esti- 
mate an initial revenue of $65,700 per year, and an opera- 
ting expense of $59,860, making a net revenue of $5,840. The 
Commission finds this is a fair estimate. 

The Commission finds from the evidence that the public 
convenience and necessity does not require the establishment of 
motor coach service between Joliet and Chicago, upon and along 
state bond issue Route 4A, and does require the establishment 
of such service between Joliet and Chicago upon and along 
state bond issue Route 4, with certain restrictions hereinafter 
to be mentioned. 

From Joliet to Bloomington, along Route 4, it is 92.8 miles. 
There are eighteen communities along the road with a total 
population of 93,458. A list of the towns with their popula- 
tions and the distances between them, made up from the evi- 


dence, is as follows: 
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Population Population 
Road 1920 1925 

‘ Distance Census Estimated 
CM. . 64.9 660.9 660:409064 00409498 cE Ea 0.0 38,442 40,327 
PE: crc6tortbenees hee ecnnebre thes 9.4 212 212 
WN 6 a wane cewawteegie ee heuaes 16.7 1,384 1,384 
OS QP rere ore 21.2 1,297 1,297 
EE is cde ve Set bcaeseteranenbene 23.6 83 83 
DE. © eikaveebanneencadeceeees 24.9 303 393 
GD are doike kde deere ec ennnwaeneued 28.1 937 937 
FE ree ree eee ree 37.3 2,255 2,300 
Re ed ee Te ye eee 45.1 1,069 1,086 
ROE: 6 Siw evwisgedenwaccusteeme eee 50.1 75 75 
SS Feld Ek Cie Co et Boal 55.4 6,665 6,951 
Livingston County Home ............. 59.8 — — 
oo, AS or a Oe Perc er 61.8 50 50 
MR 6s: Sin: 5h rich tl ans ier dk ae ea 66.8 1,311 1,311 
EOE Ce eT eMC TT Sener e 70.8 _ _ 
.- Ke:400 Oued Heine BmucR eaieneein 74.8 1,301 1,301 
EE, 4.5.6.6 AS2.6ehes Sime nraea estate 83.3 404 404 
PE. Sbecien cate PUb kus eenseedemes 88.8 5,143 5,143 
OD cs cctieesceds stein eewnece 92.8 28,725 30,204 
WE 6 tt Kab ncewnsssepneesene 89,655 93,458 


The road passes through some of the richest farmland in 
the state and in the country between the towns there are bor- 
dering the road approximately two hundred, seventy-five houses, 
eight schools and two churches. Joliet on the north is a large 
community with many factories; Bloomington on the south is 
nearly as large and also has many industries—a chief one be- 
ing the shops of the Alton Railroad. In the intervening ter- 
ritory there is a grain elevator at almost every station and a 
great deal of livestock is shipped out over the railroad. There 
are some mills and factories along this route. Including Jo- 
liet, Bloomington, and the intervening territory, there are 
nearly sixty grade schools, fifteen or twenty parochial and pri- 
vate schools, a number of high schools and a junior college at 
Joliet; Normal and Bloomington are educational centers; at 
Normal is the Normal State University, and at Bloomington the 
Illinois Wesleyan and Illinois State Normal University, as well 
as a number of musical and trade schools. The evidence indi- 
cates that there would be considerable use made of a motor coach 
line along the portion of this route not now served. 

The Chicago & Alton Railroad has served this territory since 
the middle of the last century and has a present investment of 


some seventeen millions of dollars in this part of its plant 
P.U.R.1928E. 
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and equipment. The Bloomington, Pontiac & Joliet Railway 
Company was a traction line formerly giving some service in 
this territory, but it was unable to meet the competition of 
the automobile and the hard road, and has gone out of busi- 
ness. Through the Gadberry Transportation Company and the 
Ritter Motor Bus Company, now owned by the Alton Trans- 
portation Company, bus service is already established over fifty- 
four miles of this route; from Joliet South to Wilmington 
and from Pontiac South to Bloomington, these companies have 
furnished bus service under certificates granted June 24, 1924 
and November 24, 1925. It is proposed, subject to the ap- 
proval of this Commission, to abandon the service of these 
companies in event a certificate is granted the Alton Trans- 
portation Company. No other common carriers furnish any 
direct transportation in this territory, although there are some 
that cross the route. 

It appears from the evidence and the Commission finds that 
public convenience and necessity require that the entire terri- 
tory between Joliet and Bloomington be served by motor bus 
transportation. 

From Bloomington to Springfield, state bond issue Route 4 
traverses a rich farming community. There are eleven towns 
between the two terminals, their population and distances from 
one another being shown on the following table: 


Population Population 


Road 1920 1925 
Distance Census Estimated 
ee ee ee eee ee 0.0 28,725 30,204 
GEE, dc smirceeetdcds cs cesiunsacewes 5.9 200 200 
EE I 6.6. iti na oso eheaeSes cokes 9.8 50 50 
I aS a 4 acn arnkaiesend ann x onmnmncabaers edi 12.0 — _ 
ME: 5.0 nwbin dwe eed bee av an ees 14.6 697 697 
DO re erry ere re 19.3 1,173 1,173 
IE ox p'ceintnns-4:% Sawn eee eae 23.0 167 167 
SE eiid sido b nwron.s ikenweebeemawekean 29.4 11,882 12,327 
err rr re ears & 36.6 209 209 
RE os hic, cena: hn Ge diane 6: cera eee wea 40.5 457 457 
PEE 2iuakiseencktacenskeses 46.1 652 652 
SD 5a, (eiienien canada anes euuede 50.5 148 148 
WOE adccde ss ckddavanesenecews 58.5 59,183 62,936 
The territory is highly developed and travel is extensive. 


In Bloomington, as has already been discussed, are a number 
P.U.R.1928E. 
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of educational institutions. In Lincoln, the Lincoln College, 
the Lincoln Business School, the Odd Fellows’ Home, and a 
school for feeble-minded children, occasion extensive travel. 
Springfield is both county seat and state capital, and of course 
draws people to it in large numbers for a variety of reasons. 
The intermediate towns are farming communities, the residents 
of which have occasion to go to all three of the other towns 
frequently. 

The Chicago & Alton Railroad has been serving this terri- 
tory since 1855. It now furnishes twelve trains a day, serv- 
ing Bloomington and Springfield, eight a day serving Lincoln. 
This Commission in Cases Numbered 17944, 17946, and 17984 
has recently authorized the discontinuance of one local train 
each way between Bloomington and Springfield. This will 
leave the towns of Shirley, Funk’s Grove, and Lawndale with 
one Southbound train very early in the morning and with 
one Northbound train in the afternoon. The Illinois Traction, 
Incorporated, has a service between Lincoln and Springfield of 
eleven trains each way a day. It appears from the testimony 
of the witnesses from this territory that there is a public need 
for a supplementing of the service given by these two rail car- 
riers. The Commission finds that public convenience and ne- 
cessity require the establishment of motor bus transportation 
in this district. ; 

Between Springfield and Carlinville (46.2 miles) are eight 
communities with a total population of 81,974, as is shown by 
the following table: 


Population Population 








Road 1920 1925 

Distance Census Estimated 

PINE ‘ia ca 0t hades ccd vdesweseees 0.0 59,183 62,936 
RGN  ccht6t0c0vadcrscacesrswonss 10.5 848 939 
BEE con cevannwessaiss coon neeenees 7.8 2,660 3,083 
Te er Te eT ET eT 22.3 1,254 1,375 
BE: ct Lininebexeacntdavecksatibns 25.0 4,682 5,023 
MEE. si cok 6tiagwan ke konea seuss namen 29.6 2,387 2,635 
DE <a ntcudedinnreeeenmeukens 34.3 449 473 
SRE ev het sdevseceeennie wan 46.2 §,212 5,510 
SE 65) cha entieewen cats s occees 76,675 81,974 
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Springfield is the largest and is the center for trade, legal 
affairs, business, politics, and sight-seeing for a considerable 
territory, including the district on the South as far as Carlin- 
ville. Farming and coal mining are the chief industries. Near- 
ly every community has a grain elevator and there are large 
coal mines in practically all of these towns. Carlinville has 
several factories and is the county seat of Macoupin county. 


The Chicago & Alton Railroad has served this territory for 
seventy-five years, and the hard road has been built parallel 
to its tracks. The Illinois Traction System also parallels the 
hard road and the tracks of the Alton. The Alton has 12 
trains daily serving Springfield and territory south of it. Car- 
linville has 8 Alton trains daily, 4 each way, and the in- 
termediate towns have 4 trains each day, 2 each way, with 
the exception of Chatham and Thayer, which have 3 a day. 
The traction company has 26 trains a day serving Springfield, 
and 22 serving Carlinville, but some of these trains do not 
stop at all intermediate points. 

Many witnesses from the territory here involved indicated 
that the flexible service rendered by a motor bus company would 
be of great benefit to the public. From this and other evi- 
dence, the Commission finds, that public convenience and ne- 
cessity requires the establishment of motor bus transportation 
in this territory. 

The Carlinville-Venice territory is covered by 59.5 miles of 
state bond issue Route 4, which is joined at Mitchell by state 
bond issue Route 3. Included in this territory is the city of 
Edwardsville, with a population in excess of five thousand, 
which is the county seat of Madison county. In addition to 
having several large industries located in Edwardsville, there 
are a large number of its residents who work in the industries 
in Granite City, Madison, and Venice, and from the evidence 
it appears that there is a demand for bus service along this 
route. The population of the towns between Carlinville and 
Venice and the distance from one town to another is shown 


by the following table: 
P.U.R.1928E, 
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Population Population 


Road 1920 1925 

Distance Census Estimated 
CORED Gicrveusncusansinseansiieens 0.0 5,212 5,510 
Gillespie enbntbodberOns as ecnscees ‘ewe « oe 4,063 4,263 
Benla& ...... La RET eEVREK EE COD ERROR EES 15.4 3,316 3,416 
cue! medic. MOL EC 16.3 650 700 
DEE 63 SSK chased ace enedensndees 22.2 6,500 6,700 
RE re rer ie ree 31.2 100 125 
DE anccngenns saws cmmennnnsne 39.2 5,336 5,336 
ME 4,0 ale os.ccde Chine cued Choe ae woe 48.2 50 75 
I 5 a io doi dete Socata AE Wh 6 a he iin 51.2 1,181 1,231 
COUNT CIE ccc ccccconswnesesasees 53.9 14,757 17,184 
DE  scnwtntenseeatebcccaawtwendy 54.8 4,996 5,146 
WE: ke 0cit Ran enneen Caceceeneeees 56.9 3,895 3,985 


It also appears that from the evidence that Venice, Madison, 
and Granite City are large industrial centers, located in Madi- 
son county, and that applicant, Lllinois Traction, Incorporated, 
in addition to its interurban railway service, has been oper- 
ating motor coaches in interstate passenger business between 
Edwardsville and St. Louis, along said bond issue Route 4, and 
that not only residents of these cities, but people living along this 
route and in the tri-cities, have petitioned said applicant to 
stop its busses so that they may have the benefit of local serv- 
ice between these cities. It further appears from the evidence 
that Illinois Traction, Incorporated, is the only utility seeking 
a certificate, which is or has been furnishing direct service be- 
tween Carlinville, Edwardsville, and Venice through its inter- 
urban railway service, and that it is the purpose of such appli- 
cant, if granted a certificate, to co-ordinate the proposed bus serv- 
ice in this territory, for the purpose of giving service to the 
ban service. Illinois Traction, Incorporated, also made proof 
of the large investment it has in its interurban railway serv- 
ice in this territory, for the purpose of giving service to the 
public. It also appears from the evidence that for many years 
the Illinois Traction, Incorporated, has been doing most of the 
passenger business along this route between Carlinville and 
Venice, and particularly between Edwardsville and the tri-cities. 


The Commission finds that public convenience and _ neces- 
sity require the establishment of motor bus service between 
Carlinville, Edwardsville, Granite City, Venice, and intermediate 
points (except for local service between Mitchell and Granite 
City). 

P.U.R.1928E. 
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In Case No. 16073, Illinois Traction, Incorporated, also asks 
for a certificate of convenience and necessity between the cities 
of Staunton, Mt. Olive, Litchfield, and Hillsboro, and between 
the city of Springfield and the town of Riverton. It appears 
from the evidence’ that the interurban railway of this appli- 
cant serves the territory between Springfield and Riverton, and 
also between Staunton and Hillsboro, both of these being branch 
lines; that the hard road between Springfield and Riverton 
at some points is several miles from the interurban railway, 
which leaves the residents of that territory without sufficient 
transportation to and from the city of Springfield, and that 
there is a demand for bus service between Springfield and 
Riverton and between Staunton and Hillsboro. 

The Commission finds from the evidence that public con- 
venience and necessity require that motor bus service should 
be furnished between Springfield and Riverton, and interme- 
diate points, along state bond issue Route 10, and also be- 
tween the cities of Staunton and Hillsboro, and intermediate 
points, along Route 16. 

[2] During the hearings some time was devoted to the ques- 
tion of whether or not local bus service along the various 
sections of the routes would meet the needs of the public, or 
whether in addition to such local service, there should be through 
service between the various sections and along the entire route. 
The problem is not easy, but after a careful consideration of 
all the evidence, the Commission is of the opinion that through 
service should be furnished. The evidence shows that none of 
the routes will support more than one bus line operating in 
a given territory. 

The difficulties in this consolidated case arise not from a 
determination of the question of public convenience and ne- 
cessity, but from determining which of the many applicants 
should render the service desired. The present case concerns an 
important transportation route in IIl*nois, a route that is the 
center of a populous and prosperous district. It is worth noting 
that the oldest utility serving this territory is the Chicago & 
Alton Railroad, and that that railroad has been rendering serv- 


ice for upwards of seventy-five years. When it was first built 
P.U.R.1928Et 
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the railroad was a great magnet, developing its territory, and 
causing the location and building up of towns. The Alton’s 
investment between Chicago and East St. Louis is many millions. 
Its importance to the communities it serves is not limited to pas- 
senger service. It renders mail and express:and freight service 
—and it is to be noted that all three of these services are essen- 
tial and necessary to this territory. 

Illinois Traction, Incorporated, also renders mail, package, 
express, and freight service, which increases its usefulness to 
the public. This company and its predecessors were built in 
the territory between Lincoln and Venice at the beginning of 
this century, and have been serving the public since that time. 
The Chicago & Joliet Electric Railway Company built into 
the territory along state bond issue Route 4A and Lawndale 
avenue more than twenty years ago. At that time the terri- 
tory at the North end of the line was undeveloped and the 
building of this line aided largely the development of the ter- 
ritory to what it is today. Now it is thickly populated and 
this company has an investment in the territory of several 
millions of dollars. 

[3] The constantly increasing use of the automobile for the 
transportation of persons and property has made serious in- 
roads upon the revenue of the steam and electric railroads 
throughout the country. It is apparent from the evidence of- 
fered in this case that the existing rail carriers now operating 
in this field cannot long withstand serious competition from 
independently operated motor coach lines. The public would be 
injured by permitting companies not now in the field to com- 
pete with carriers whose business has been thus jeopardized 
through the increased use of the automobile. It thus becomes 
the duty of this Commission to prevent, so far as it is pos- 
sible to do so, the duplication of facilities and economic loss 
which would result from permitting motor bus transportation 
to be inaugurated in this territory by independent companies, 
in competition with the existing carriers. Some of the electric 
lines, not only in this state, but throughout the country, have 
failed and ceased to do business. All of the railway compa- 
nies that are concerned in this case as applicants admit difficul- 
P.U.R.1928E. 
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ties in making both ends meet, and concede that the future 
holds some terrors for them. These considerations, however, 
cannot be conclusive in this case. The introduction of a new 
form of transportation almost invariably is followed by eco- 
nomic waste, and there has been such waste following upon 
the building of electric interurban lines. It is the desire of 
this Commission to prevent, so far as it is possible to do so, 
a similar extravagance of development, duplication of facili- 
ties, and waste of ultimate wealth in the inauguration of motor 
bus transportation. 

The introduction of automotive transportation on a large 
scale in this country has had a profound effect upon rail car- 
riers. It has caused a loss in passengers running as high as 
from thirty to forty per cent during the past ten years. This 
has resulted in serious loss. Nevertheless, the rail carriers 
are endeavoring to meet the situation with all available means. 
The Alton Railroad, whick is materially concerned with this 
territory, has a three-fold policy designed to meet the chang- 
ing conditions. The first factor of this policy is the establish- 
ment of the best through trains that it can run; the second is 
to maintain trains rendering a purely local service at the high- 
est possible point of comfort and efficiency. Based upon what 
appears to be sound economical reasoning, the Chicago and 
Alton is endeavoring, however, to replace the latter trains, 
where possible, with a rail motor car—a plan that is working 
effectively and which now results in the operation of eight 
such cars in Illinois. Likewise, it appears that Illinois Trac- 
tion, Incorporated, has expended large sums for new rolling stock 
in the establishment of fast through trains with modern equip- 
ment, to serve the comfort and convenience of its passengers. 
The Chicago & Joliet Electric Railway Company has also made 
notable improvements in its service and equipment and has kept 
pace with the demands and needs of the public in the territory 
served by it. 

The latest instrumentality which has been available for im- 
provement of service is the motor bus. Illinois Traction, In- 
corporated, and Chicago & Joliet Transportation Company both 
operate busses at present under authority of this Commission, 
P.U.R.1928F. 22 
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using this service in conjunction and co-ordination with the 
rail service of the electric lines. Satisfactory motor bus service 
has been instituted by the Alton between Jacksonville and East 
St. Louis and through subsidiary companies in part of the 
territory between Bloomington and Joliet. Many advantages 
will accrue from co-ordination of service such as is proposed 
by the Alton Transportation Company, the Illinois Traction, 
Incorporated, and the Chicago & Joliet Transportation Com- 
pany to the public. The Alton and the Illinois Traction, In- 
corporated, propose operations along Route 4 where that road 
immediately parallels the tracks, as to the one company The 
Chicago & Alton Railroad Company, and as to the other, of 
its own electric line. The evidence shows that schedules will 
be co-ordinated so that the bus service will supplement the 
rail service but will not usurp its proper place. And there can 
be no doubt that the schedules of these two carriers will be so 
arranged that the busses will be feeders for their through trains 
—a service that no independent company could be expected to 
interest itself in or work for, except to the extent that it will 
attract passengers to its busses alone. 

[4, 5] Practical operating and managerial benefits from the 
operation of busses by railroads or electric lines are many. 
Men experienced in the transportation problems of the terri- 
tory affected are available. Stations are maintained at nearly 
all of the communities served. The station agents of these 
carriers are residents of the respective towns served and are 
in touch with the transportation needs of their respective com- 
munities. Facilities for the storage, handling, and transfer of 
baggage are already available at practically all of the points 
on their lines. They are possessed of their own telegraph or 
commercial telephone lines, which are available for this bus 
service, and which may be used without interfering with rail 
operations. Throughout this territory these companies have a 
large force of employees of all classes, from transportation 
experts to section crews, who are available for service. No 
independent company could acquire such complete equipment 
without a prohibitive investment, and without such equipment 


no independent company could render the economical and ef- 
P.U.R.1928E. 
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ficient service that the companies now engaged in the trans- 
portation business would be able to render. 

The evidence shows that at the present time the Chicago & 
Joliet Transportation Company is operating six coach lines 
in the city of Joliet and its environs. These lines are all 
operated in connection with and co-ordinated with the service 
and facilities of the Chicago & Joliet Electric Railway Com- 
pany, which renders street railway service in the city of Joliet 
and its environs, in addition to its electric line between Joliet 
and Chicago, as hereinbefore referred to. Its managers and of- 
ficers are all men of long years of experience in the transporta- 
tion and public utility business, including a number of years of 
experience in motor coach operations, and in event a certificate 
is granted in this case, it is proposed to carry on the same co- 
ordination of service between all of its motor coach lines, in- 
cluding the one in question, and all of the service of the Chica- 
go & Joliet Electric Railway Company, including the service 
on the Lyons branch extending from Lyons to Summit. 

The present authorized capital stock of the Chicago & Joliet 
Transportation Company is $150,000, and of this amount $80,- 
300 had been issued at the time of the hearing or was about 
to be issued, in pursuance of an order of this Commission. 
The stock of this company as well as the stock of the Chicago 
& Joliet Electric Railway Company is all owned by the Cen- 
tral Illinois Public Service Company, a large and extensive 
and financially strong public utility, operating in the state 
of Illinois. It is estimated that an additional initial capital 
of $65,000 will be required to put in operation the proposed 
motor coach line, and the Central Illinois Public Service Com- 
pany, as shown by the evidence, stands ready to furnish this 
and any other necessary finances. 

It appears that the Illinois Traction, Incorporated, is able 
to finance its proposed operations. The Alton Transportation 
Company has an authorized capital stock of $80,000, of which 
$62,000 has been issued under authority of this Commission. 
The resources of the Receivers of the Chicago & Alton Rail- 
road Company, who own the stock of the Alton Transportation 


Company, are large and their credit excellent. It appears that 
P.U.R.1928E. + 
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the Alton Transportation Company will be able to finance its 
proposed operations. 

Such is the situation of the carriers now giving service in 
this territory. This Commission is committed to a policy of 
protection to existing carriers so long as they stand ready, 
willing and able to give the public the service needed. These 
carriers stand in such position. We said in Re Kipp’s Ex- 
press & Van Co. (June 26, 1923, P.U.R.1923E, 249, 256): 

“Tt has been the policy of this Commission not to issue a 
certificate of convenience and necessity to a new form of trans- 
portation in any field where there was a present transporta- 
tion utility operating unless the present transportation facil- 
ity either refused, failed, or was unable to render reasonably 
adequate transportation service in the field occupied. It is 
undoubtedly the duty of any transportation company when ap- 
pearing as an intervener objecting to a new form of transpor- 
tation from this Commission, to show either that it is fully 
occupying the field and furnishing adequate transportation serv- 
ice, or that it will immediately adequately serve the public in 
the field it oceupies. It is equally the duty of a petitioning 
transportation company as a part of its case to show its ability 
to furnish all of the transportation facilities necessary, and par- 
ticularly where it seeks to replace a present transportation facil- 
ity to show that if such facility is replaced by the new service the 
public necessity will be better served than at present. 

“There is undoubtedly a field for motor transportation. The 
continued filing with this Commission of petitions for certi- 
ficates of convenience and necessity by motor transportation 
companies to enter into competition with railroad companies, 
plainly shows this Commission that the motor transportation 
service can no longer be ignored by steam railroad and elec- 
tric interurban companies, but that the economic question must 
now be answered whether railroads intend to fill the field 
served by their lines with the most modern and most convenient 
service, adopting and co-ordinating motor transportation service 
in so far as it may assist in better serving the public within the 
field occupied by them either by popularizing and extending 
express service or by their own efforts in their freight service, 
P.U.R.1928E. 
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‘or whether they intend to meet motor transportation as a com- 


petitor.” ° 

In Re Egyptian Transp. System, P.U.R.1928A, 43, 52, we 
said: 

“Changing economic conditions in the manner of conduct of 
modern business, the tendency of persons living in crowded 
cities to change their places of residence to points contiguous 
to the hard road system of Illinois, and the automobile and its 
economic use in modern transportation, are all matters which 
must be considered in cases similar to that presented by the 
record herein. If public transportation service is to advance 
and keep pace with changing conditions, the Commission in 
the consideration of this case, as well as the careful analysis 
of all of the records of the Commission in relation to trans- 
portation facilities in Illinois, is convinced that some effective 
method must be devised to protect the transportation furnished 
by railroad companies within its proper sphere, and at the same 
time retain an effective remedy which wiil supply the needs of 
the people of the state of Illinois.” 

The protective policy of this Commission has been expressly 
approved by our supreme court in Egyptian Transp. System 
v. Louisville & N. R. Co. 321 Ill. 580, P.U.R.1926E, 275, 
281, 282, 152 N. E. 510, where it is said: 

“Railroads have permanent road-beds and trackage which re- 
quire an outlay of millions of dollars and which in turn yield 
large revenue to the people of the state. The average bus line 
is incorporated for a comparatively small sum. The railroad 
is of vastly greater financial responsibility. This is a matter 
of substantial public interest, particularly in cases of acci- 
dent. It is the established policy of the law in this state 
that a public utility be allowed to earn a fair return on its 
investments. It is, therefore, not only unjust but poor econ- 
omy to grant to a much less responsible utility company the 
right to compete for the business of carrying passengers by 
paralleling its line unless it appears that the necessary service 
cannot be furnished by such railroad. Appellants offer to pro- 
vide whatever increase in accommodations and service is deemed 
essential to meet the public convenience and necessity. It is 
P.U.R.1928E, 
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but consonant with our law regulating public utilities that they 
be given opportunity to do so. It is argued that appellants 
cannot give the necessary service except at a large loss. Such 
argument is beside the question involved in the proceedings 
before the Commission in this case. Appellants have stated 
that they are willing and able to give such service, and it 
appears clear that the Commission is not justified in grant- 
ing a certificate of convenience and necessity to a competing 
line until the utility in the field has had an opportunity to 
demonstrate the truth of its statement and to give the required 
service. 

“To authorize an order of the Commerce Commission grant- 
ing a certificate of convenience and necessity to one carrier 
though another is in the field, it is necessary that it appear 
first that the existing utility is not rendering adequate serv- 
ice. (West Suburban Transp. Co. v. Chicago & W. T. R. Co. 
309 Ill. 87, P.U.R.1923E, 150, 140 N. E. 56.) The method 
of regulation of public utilities now in force in Illinois is based 
on the theory of a regulated monopoly rather than competition, 
and before one utility is permitted to take the business of 
another already in the field, it is but a matter of fairness and 
justice that it be shown that the new utility is in a position 
to render better service to the public than the one already in 
the field. (Chicago Motor Bus Co. v. Chicago Stage Co. 287 
Til. 320, P.U.R.1919D, 157, 122 N. E. 477.) It is in ae- 
cord with justice and sound business economy that the utility 
already in the field be given an opportunity to furnish the re- 
quired service. The Commerce Commission, under the Public 
Utilities Act, has power to require additional service, and in 
the absence of a showing that the public interest would be 
better served by granting a certificate to an entirely new and 
competing utility, such certificate should not be granted until 
it be determined whether the utility already in the field can 
meet the requirements of public convenience and necessity. 
The power of the state to regulate a utility carries with it the 
power to protect such utility against indiscriminate competi- 
tion, and such power should be exercised to that end.” 

See, to the same effect, Chicago Motor Bus Co. v. Chicago 
P.U.R.1928E. 
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Stage Co. 287 Ill. 320, P.U.R.1919D, 157, 122 N. E. 477; 
West Suburban Transp. Co. v. Chicago & W. T. R. Co. 309 
Ill. 87, P.U.R.1923E, 150, 140 N. E. 56; Superior Motor 
Bus Co. v. Community Motor Bus Co. 320 Ill. 175, P.U.R. 
1926C, 685, 150 N. E. 668; Illinois Power & Light Corp. 
v. Commerce Commission, 320 II]. 427, P.U.R.1926C, 690, 151 
N. E. 236; Bartonville Bus Line v. Eagle Motor Coach Line, 
326 Ill. 200, P.U.R.1927E, 333, 157 N. E. 175; Re Alton 
Transp. Co. (Consolidated, 15038, 15248, 15658, 15937, 16142, 
September 15, 1926.) 

The courts and Commissions of other states, when they have 
been confronted with similar questions, have reached simi- 
lar conclusions, with a unanimity that indicates the sound- 
ness of this policy. The supreme court of appeals of West 
Virginia, in the recent case of Monongahela West Penn Pub. 
Service Co. v. State Road Commission, — W. Va. —, P.U.R. 
1928B, 161, 166, 139 S. E. 744, 747, has said: 

“The appellees make no claim to exclusive charter right or 
specific legal or statutory grant of priority of fight to pre- 
empt bus service on our highways. Their position may be 
summarized as follows: The railroads perform certain vital 
services to the public which bus companies cannot perform, 
and, therefore, must be preserved ; the railroads have large invest- 
ments, and, to make adequate returns thereon as well as to main- 
tain their roads, equipment, and service properly, need all the in- 
come available under present rates and conditions; competitive 
bus companies will divert a material amount of travel from the 
railroads, thereby diminishing the revenues of the latter; reduced 
revenues will necessarily cause one of two things, (a) rates will be 
raised to meet the loss thus occasioned, or (b) the efficiency of 
railroad service will be impaired; either contingency will seri- 
ously affect the general traveling public, but these contingencies 
may be avoided by permitting the railroads or their subsidiaries 
to render and receive the emoluments from the bus service, which 
would otherwise be competitive; because of greater resources the 
railroads afford greater security to the public in performing bus 
service than that offered by the ordinary bus companies; and 


the interests of the public will, therefore, be better served by 
P.U.R.1928E. 
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giving the existing carriers the preference over other appli- 
eants for certificates of convenience. 

“The argument of the railroads has met the approval of 
court and Commission.” 

This decision quotes with approval from the Egyptian 
Transportation System Case, 321 II]. 580, P.U.R.1926E, 275, 
152 N. E. 510, and cites in support of its decision: Wash- 
ington R. & Electric Co. v. Washington Rapid Transit Co. 
(D. C.) P.U.R.1922C, 754; Re Blue & Gray Bus Line (Utah) 
P.U.R.1924A, 449, in which it is said that railroads have a 
“natural preferential right to extend service instead of per- 
mitting competition by an auto bus company.” Two recent 
decisions of the supreme court of Ohio sustain this policy: 
Cincinnati Traction Co. v. Public Utilities Commission, 112 
Ohio St. 699, P.U.R.1926A, 338, 148 N. E. 921; East End 
Traction Co. v. Public Utilities Commission, 115 Ohio St. 
119, P.U.R.1926D, 642, 152 N. E. 20. 

In an able and well-considered opinion of Chairman Gurney 
of Maine Public Utilities Commission in Re Maine Motor 
Coaches, P.U.R.1926B, 545, it was said at page 554: 

“We have been drawn to the conclusion that the welfare 
and convenience of the people of the state, as a whole, should 
counterbalance the local advantage that may be brought to some 
of our citizens by the abandonment of the principle of restrict- 
ed competition set forth in decisions of this Commission, and 
the Commission and courts of other states, to which reference 
will later be made. 

“The question ought to be determined upon the basis of 
whether the rights, welfare, and interest of the general pub- 
lic will be advanced by the prosecution of the enterprise, and 
not upon the private benefit or advantage that may accrue to 
any particular person or community. Re Motor Transit Co. 
(Cal.) P.U.R.1922D, 495, 500; Re Alabama Power Co. (Ala.) 
P.U.R.1923E, 828, 832; Re Paradox Land & Transport Co. 
(Colo.) P.U.R.1923E, 759, 761. 

“The Commission believes, moreover, that where additional 
transportation facilities are needed, they should be furnished 


by existing transportation agencies, either street railways or 
P.U.R.1928E. 
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motor bus lines, rather than by the licensing of new com- 
panies, particularly where local transportation is necessary. 
Washington R. & Electric Co. v. Washington Rapid Transit 
Co. (D. C.) P.U.R.1922C, 754, 757.” 

And again, at page 561: 

“The petition, J. No, 219, proposing service from Harrison 
to Portland and return, passing through and serving Bridgton, 
Naples, South Casco, Raymond, North Windham, Windham 
Center, and Westbrook, presents an especially interesting prob- 
lem because of the fact that The Samoset Company, a subsidi- 
ary company whose stock is owned in its entirety by the Maine 
Central Railroad Company, which is likewise the owner of 
the Bridgton & Saco River Railroad Company operating be- 
tween Harrison and Bridgton Junction, at which point it con- 
nects with the Maine Central Railroad for Portland, has pre- 
sented a petition for authority to operate a public service motor 
ear between Harrison and Portland. 

“We feel constrained to the conclusion that it is wiser in 
a case of this kind to grant the certificate to the steam rail- 
road whose experience in operation, whose responsibility, finan- 
cial resources, and permanency are established. It should be 
considered that this is a new route and no one at present has 
the consent of the state to operate between Harrison and Naples. 
While other applicants have applied for the same route, no 
certificate from this Commission has been granted, and it is our 
opinion that the general welfare will be enhanced by a denial of 
the petition in the instant case, and by its issuance to the Samo- 
set Company.” 

In this opinion are collected decisions of Commissions and 
courts of twenty-seven states in harmony with its policy. There 
are many other cases in which it has been held that existing 
utilities should be granted certificates of convenience and necessity 
in preference to independent operators. Some of these cases 
also point out the advantages of co-ordination of service that re- 
sult from bus operation by existing utilities or their subsidiaries. 
The following cases support these statements: Re Paradox Land 
& Transport Co. (Colo.) P.U.R.1926A, 116 (subsidiary of in- 


terurban railroad) ; Re Indianapolis Street R. Co. (Ind.) P.U.R. 
P.U.R.1928E. , 
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1926C, 96 (subsidiary of street railway company); Re Maine 
Motor Coaches (Me.) P.U.R.1926B, 545 (subsidiary of rail- 
road company); Re Chopp (Utah) P.U.R.1926D, 541 (subsidi- 
ary of railroad company) ; Re Fort Dodge, D. M. & S. Transp. 
Co. (Iowa) P.U.R.1926C, 19; Re Simms-Great Falls Freight 
Service (Mont.) P.U.R.1926C, 818; Re Penny (Mont.) P.U.R. 
1926E, 633; Publie Service R. Co. v. Mayr (N. J.) P.U.R. 
1926F, 352; Re Stephens (S. D.) P.U.R.1926B, 209; Re Marts- 
field (S. D.) P.U.R.1926D, 108; Re Aselton (R. I.) P.U.R. 
1926E, 370; Re Bamberger Electric R. Co. (Utah) P.U.R. 
1926E, 472; Re Wyoming Valley Auto-bus Co. (Pa.) P.U.R. 
1925D, 332; Re Wentworth (N. H.) (anno.) P.U.R.1927A, 
105; Re Northern Arizona Stages (Ariz.) P.U.R.1927A, 818; 
Re Rudy (Towa) P.U.R.1925D, 743; Re Weiner (Me.) P.U.R. 
1925B, 357; Re Bush (Pa.) P.U.R.1925C, 1; Re Bly (Pa.) 
P.U.R.1925D, 71; Re Oswald ( Mont.) P.U.R.1927A, 753; Re 
Newport Electrie Corp. (R. I.) P.U.R.1925E, 309; Re Wyom- 
ing Transp. Co. (Wyo.) P.U.R.1925E, 861. 

These considerations suggest the conclusion that should .be 
reached as to all independent applicants concerned in this case. 
The existing utilities hold themselves out, and we find that 
they are, as ready, able and willing to furnish all transportation 
necessary in their respective territories. They have come to this 
Commission with a concrete plan for such additional transporta- 
tion service in the form of motor busses. These carriers assert 
that to allow an independent company to come into their territory 
would be to deprive them of business and revenue, and thus to 
limit their ability to serve the public in other ways. There can be 
no question that such a result would follow upon the establish- 
ment of service by an independent operator. The carriers, on the 
other hand, have large investments, and in so far as the granting 
of a certificate to an independent company would limit the use- 
fulness of those investments, there would be an economic waste 
which it is the policy of this Commission to prevent. The inde- 
pendent applicants in this case have not given us any grounds for 
making an exception to the policy above outlined. 

The Peoria Bus Transportation Company, seeking a certificate 


between Dwight and Bloomington, put in no evidence save the ex- 
P.U.R.1928E. 











j 
i 
| 
i 











es 


XUM 


RE CHICAGO & JOLIET TRANSPORTATION CO. 507 


hibits attached to its original application. Of the fifty-five miles 
sought to be entered, thirty-seven are now served by the Ritter 
Line, owned by the Alton Transportation Company. The record 
fails to disclose any reason that would justify its entry into this 
field. Its application should be denied. 

The evidence shows that the Inter-City Motor Transportation 
Company which, as before stated, seeks a certificate from Chicago 
to Joliet along state bond issue Route 4, doing business solely 
between the cities of Joliet and Chicago, is organized with an au- 
thorized capital stock of $20,000. The company or any of its of- 
ficials or stockholders are not now engaged in any public trans- 
portation service in or near the territory sought to be entered, and 
in comparison with the Chicago & Joliet Transportation Com- 
pany, have had little or no experience in the transportation busi- 
ness, and comparatively speaking, have little or no financial abil- 
ity to make a success of the operation of a bus line between Chi- 
cago and Joliet. 

The record before this Commission in the present case does 
not show that a certificate of public convenience and necessity 
should issue to the Mohawk Stage Lines Corporation to operate 
between Joliet and Chicago, and its application in that respect 
should, therefore, be denied. This finding, however, is on the 
present record alone and is without prejudice to any action this 
Commission may take in another proceeding now being had on 
the application of the Mohawk Stage Lines Corporation, Docket 
No. 17162. 

In Docket No. 14267, Gadberry Transportation Company seeks 
authority to operate motor busses from Wilmington to Dwight 
and also to South Wilmington. The stock of this company is 
owned by the Alton Transportation Company, and as we have 
already stated, it is the intention of Alton Transportation Com- 
pany if and when given a certificate to operate between Joliet 
and Bloomington, to discontinue, subject to the approval of this 
Commission, the operation now being conducted by Gadberry 
Transportation Company. In this order we have granted a 
certificate to Alton Transportation Company to operate from 
Joliet to Bloomington. This includes most of the route over 


which Gadberry Transportation Company in Docket No. 14267 
P.U.R.1928E. + 
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seeks to operate busses. Accordingly, the application of Gadberry 
Transportation Company for a certificate of public convenience 
and necessity should be denied. 

[6] So far as application of the St. Louis-Chicago Motor 
Transit Company is concerned, it may be said that this company 
failed to introduce sufficient evidence which would warrant the 
issuance of a certificate of convenience and necessity to it. It 
has been engaged in interstate operation between St. Louis and 
Chicago at different times and was enjoined by the state courts 
when it attempted to engage in intrastate operation without a 
certificate from this Commission. However, the evidence of its 
financial ability to operate a motor coach line in this territory 
is insufficient to warrant our granting a certificate to it. Its ap- 
plication should be denied. 

The remaining independent applicant is the Tri-State Com- 
pany. This company is not engaged in operating a utility in the 
field sought to be covered by these applications, except from 
Springfield to Old Salem. This company comes before the Com- 
mission with a capital of $5,000 paid up by property and cash, 
and an amendment to its “barter authorizing an increase in the 
capital to $50,000. The company, however, through its repre- 
sentatives, testified that in its opinion it would require a capital 
of at least $250,000, to engage in the bus business in the territory 
covered by its application. From the standpoint of ability to ti- 
nance the proposed operation and to render adequate, permanent, 
and satisfactory service to the public, we believe that Illinois 
Traction, Incorporated, the Alton Transportation Company, and 
the Chicago & Joliet Transportation Company are superior to 
the Tri-State Bus Company, and each of the other applicants, and 
the application of that company as well as the applications of the 
other independent companies should be denied. We believe this 
action will best serve the interests of the public. 

[7, 8] Motions were filed asking that the applications of the 
Alton Transportation Company and of Illinois Traction, Incor- 
porated, be dismissed on the ground that these companies are 
acting ultra vires in endeavoring to operate motor busses. 

The Alton Transportation Company, it is shown by the record, 
was organized by the receivers of the Chicago & Alton Railroad 
P.U.R.1928E. 
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Company. Its charter gives it power to operate busses and there 
can be no question as to its power to engage in such business. 
The receivers are tie officers of the United States District Court 
for the Northern District of Illinois, Eastern Division, in which 
the receivership proceedings are pending., That court has au- 
thorized the receivers to organize the Alton Transportation Com- 
pany, and the various committees of creditors and bondhoMers 
have approved the action. There can be no question that under 
this authority the receivers had the power to organize the company 
and that incidental to such authority they have power to hold 
its stock. We are not disposed to quarrel with the right of the 
Federal Court to take such action. 

Illinois Traction, Incorporated, is a corporation, formed under 
the Railroad Act of this state. The written motion hereinabove 
referred to seeks to raise before this Commission the question as 
to whether it has the right to operate a motor coach line in connec- 
tion with its railroad business. To meet that objection, however, 
Illinois Power & Light Corporation, which is the parent company 
and owner of Illinois Traction, Incorporated, filed its applica- 
tion to operate in the same territory covered by the application 
of Illinois Traction, Incorporated, in the event that this Com- 
mission should determine that Illinois Traction, Incorporated, did 
not possess the right under the laws of this state to engage in the 
bus business. 

We seriously question, however, our jurisdiction to determine 
what are the charter rights of Illinois Traction, Incorporated, so 
long as it is endeavoring to carry on a transportation business 
which is apparently within the scope of its charter. The deter- 
mination of charter rights is a judicial question over which this 
Commission has no jurisdiction. (People ex rel. Board of Ad- 
ministration v. Peoria & P. Union R. Co. 273 Ill. 440, P.U.R. 
1916E, 795, 113 N. E. 68; Re Metropolitan West Side Elevated 
R. Co. P.U.R.1924A, 488; Re Bloommington & N. R. & Light 
Co. P.U.R.1922E, 770.) 

We are, however, inclined to the view that the operation of 
motor busses in the manner proposed by Illinois Traction, Incor- 
porated, is merely incidental, but properly so, to the main 


business of the company. We are, nevertheless, of the opiu- 
P.U.R.1928E. , 
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ion that the question raised by the written motion is not 
within our jurisdiction to determine and can only be raised 
by a direct proceeding initiated by the State’s Attorney or 
Attorney General acting under authority of law. No aoubt 
this Commission has authority to deny an application which shows 
upon its face that the applicant corporation is neither a utility 
nor authorized to engage in such business. This is not such a 
case, however, and we believe it is outside the province of this 
Commission to determine the precise scope of corporate powers. 

The apportionment of the territory between the existing utili- 
ties already in the field presents the only remaining question, 
and that is a question involved only in the territory between 
Lincoln and Carlinville. Here the line of Illinois Traction, In- 
corporated, parallels that of the Alton. We do not think this terri- 
tory will support two bus lines. From all of the evidence in the 
record, we are of the opinion that the public interest will be best 
served by granting the certificate to the Alton Transportation 
Company between Bloomington and Carlinville, and denying 
the application of the Illinois Traction, Incorporated, in that 
territory. The Alton Transportation Company has asked this 
Commission to dismiss its application for a certificate between 
Carlinville and Mitchell, and an order will here be entered so 
dismissing it. Illinois Traction, Incorporated, serves this terri- 
tory and public convenience and necessity requires that it be 
given the certificate to operate motor busses between the Car- 
linville and Venice, except however, between Mitchell and 
Granite City. 

The Alton Transportation Company has also asked for a certifi- 
cate of public convenience and necessity to carry on the busses 
that it proposes to operate, newspapers, cut flowers and other small 
parcels. Its proposal, as shown by the evidence, is that no parcel 
or package other than newspapers or cut flowers will be accepted 
for transportation which weighs more than five pounds, is valued 
at more than $10 or whose length, width, or height exceeds eigh- 
teen inches. Illinois Traction, Incorporated, also makes a simi- 
lar request. It appears from the evidence that the handling of 
such articles will serve a public need, and that public convenience 


and necessity require that parcels and packages which we have 
P.U.R.1928E. 
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just described be carried in connection with the operation of the 
busses of these two companies. 

[9] We have already indicated that public convenience and 
necessity require the issuance of certificates of public conven- 
ience and necessity to Chicago & Joliet Transportation Com- 
pany, Alton Transportation Company and Illinois Traction, 
Incorporated, to serve locally certain designated territories along 
the route here under consideration. We have also indicated 
that it is our opinion that through busses should be oper- 
ated. We believe that it would be in the public interest that 
the through bus service be furnished by these companies 
which furnish the local service. The Alton Transportation 
Company and Chicago & Joliet Transportation Company 
have already indicated in this proceeding their willingness 
to enter into a joint agreement looking to the establishment 
of through service. The Commission will expect these two 
companies and Illinois Traction, Incorporated, to file with 
this Commission for its approval within twenty days hereafter 
an operating agreement, in which it is provided that through bus 
service will be furnished along the entire route between Chicago 
and Venice. In the event that these companies fail so to do, 
this Commission reserves the right on the motion of any of the 
parties to this proceeding, or on its own motion, to vacate this 
order and to re-open this case. 

Neither the Alton Transportation Company nor Illinois Trac- 
tion, Incorporated, applied for a certificate of public convenience 
and necessity to do a local business within the corporate limits of 
any of the municipalities along the routes over which they de- 
sire to operate busses. Illinois Traction, Incorporated, did not 
desire to do any strictly local business between Mitchell and 
Granite City and intermediate territory. Chicago and Joliet 
Transportation agreed not to receive any passengers east of 
Desplaines river in entering the city of Chicago, nor to receive 
any passengers in leaving the city of Chicago whose destination 
is at any point east of the Desplaines river. Accordingly the cer- 
tificates of public convenience and necessity issued to these com- 
panies will be so restricted. 


The Commission having considered the evidence both oral and 
P.U.R.1928E. 
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documentary, and being fully advised in the premises, finds that 
this Commission has jurisdiction of the parties and of the sub- 
ject matter of this proceeding; that public convenience and neces- 
sity require the operation of motor vehicles for the transporta- 
tion of persons and baggage for hire on, over and along state bond 
issue Route 4 between Chicago and Joliet, Illinois, and the opera- 
tion of motor vehicles for the transportation of persons, baggage, 
and parcels between Joliet, Bloomington, Lincoln, Springfield, 
Carlinville, Venice and intermediate points (except as to a cer- 
tain restrictions), said route and said restrictions being more par- 
ticularly set forth in the record of this case; that a certificate of 
public convenience and necessity should be granted to Chicago 
& Joliet Transportation Company for the operation of motor 
coaches for the transportation of persons and baggage for hire, 
on, over and along state bond issue Route 4 between Chicago and 
Joliet and intermediate points and along the routes as herein- 
after stated and as hereinafter restricted ; that a certificate of pub- 
lic convenience and necessity should be granted to Alton Trans- 
portation Company, for the operation of motor coaches for the 
transportatiqn of persons, baggage and parcels for hire on, over 
and along state bond issue Route 4 between Joliet, Bloomington, 
Lincoln, Springfield and Carlinville and intermediate points, 
and along the route as hereinafter set forth and as hereinafter 
restricted; that a certificate of public convenience and necessity 
should be granted to Illinois Traction, Incorporated, for the op- 
eration of motor coaches for the transportation of passengers 
and baggage and parcels for hire, on, over and along state bond 
issue Route 4 between Carlinville, Gillespie, Staunton, Edwards- 
ville, Granite City, Madison, and Venice as hereinafter set forth 
and hereinafter restricted. 

The Commission further finds that a certificate of public con- 
venience and necessity should be granted to the Chicago & West 
Towns Railway Company, for the transportation of persons upon, 
over and along state bond issue Route 4 between Harlem avenue 
and the Desplaines river. 

The Commission further finds that a certificate of public con- 
venience and necessity should be granted to Illinois Traction, 


Incorporated, for the operation of motor coaches for the trans- 
P.U.R.1928E. 
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portation of persons, baggage and parcels upon, over, and along 
state bond issue Route 10 between Springfield and Riverton. 

The Commission further finds that a certificate of public con- 
venience and necessity should be granted to Illinois Traction, In- 
corporated, for the transportation of persons and parcels upon, 
over, and along state bond issue Route 16 between Staunton, Mt. 
Olive, Litchfield, and Hillsboro, and intermediate points. 

The Commission further finds that General Order 116 of the 
Commission and the requirements of the statutes of the state of 
Illinois should be made a part of this order and strict compliance 
therewith should be required; and that all other petitions and 
intervening petitions in the aforesaid cases should be denied. 





NEW JERSEY BOARD OF PUBLIC UTILITY COMMISSIONERS. 


HORN & HARDART BAKING COMPANY 
v 


PUBLIC SERVICE ELECTRIC & GAS COMPANY. 


Rates — Electricity — Ojff-peak lighting service. 
A baking company was permitted to receive lighting service under 
a wholesale power rate where the company’s schedule did not provide 
that the customer should take off-peak service exclusively. 


[September 27, 1928.] 


Petition by a baking company to use current for lighting, 
business purposes, and heating appliances under wholesale pow- 
er rate; granted. 

Appearances: Emerson L. Richards for Horn & Hardart 
Baking Company; George H. Blake for Public Service Electric 
and Gas Company. 


By the Board: The petitioner states that it has been using 
electric power to operate motors, heating appliances and elec- 
tric current for lighting at its Broadway premises in the city 
of Camden; that for its power load it has been billed under 
the company’s commercial power service or retail power rate, 


set forth in Appendix I hereto; that for current used for lighting 
P.U.R.1928E. 4 33 
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it has been billed under the company’s uniform lighting sched- 
ule; that by reason of the amount of current consumed by it, the 
manner and times of its consumption, the purpose for which 
it is used, the installations and all the cireumstances surrounding 
the petitioner’s use of current, it is entitled to be served under 
the respondent’s wholesale power rate schedule; that the com- 
pany’s provisions with respect to the latter schedule require that 
the total connected installation or load in rated capacity of mo- 
tors and lights must exceed 50 horse power; that the rated ca- 
pacity of the connected lights must not exceed 50 per cent of 
the total connected installation or load; that the total connected 
installation or load in rated capacity of motors and lights exceeds 
50 horse power as required under the aforesaid conditions, and is 
65.57 kilowatts or 82 horse power; and that the rated capacity 
of the connected lights does not exceed 50 per cent of the total 
connected installation or load and the total capacity of con- 
nected lights is 24.13 kilowatts and is, therefore, only about 
37 per cent of the total connected installation. 


The respondent is willing to serve the petitioner under said 
wholesale power schedule for current used for power purposes, 
but is unwilling to extend this schedule to include the energy 
used for lighting. In Exhibit R-1 the company shows the con- 
nected load of the petitioner as of July 10, 1928 was 57 4fhore 
power, and in Exhibit R—-3 shows that the complainant was'billed 
from August 1927 to July 1928, inclusive, for a maximum 
demand of 31.2 horse power, and on Exhibit R-4 the lighting 
load was shown to be 17.4 kilowatts or 23.2 horse power. The 
combined rated load, as shown by these exhibits, therefore, ag- 
gregated 54.4 horse power or approximately forty and eight 
tenths kilowatts. 

The company’s reason for refusing to serve the petitioner for 
its lighting service under the wholesale power rate was that 
the customer was not an industrial or manufacturing concern ; 
that under this broad classification, on the average, customers did 
not take service on the company’s peak load and therefore, on 
the average, were off-peak customers. While it is probably true 
that this contention is correct, the schedule itself does not pro- 
vide that the customer shall take such off-peak service exclusively 


P.U.R.1928E. 
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and it is a matter of common knowledge that many factories 
work overtime and, therefore, their use would come on the 
peak load of the lighting service which the company claims ocea- 
sions its annual peak load; and during the periods of such use 
they would be in the same class as the petitioner. 

While the petitioner is concerned only with the application of 
the rate schedule to its own requirements, the Board is concerned 
with the company’s rate schedule as it applies to customers with 
similar characteristics over its entire system. Pending the de- 
termination of this matter the Board deemed it necessary to 
ascertain the effect that the rate in question would have on all 
others similarly situated and the consequent effect on the com- 
pany’s revenues. As a result of this investigation and because 
the petitioner is entitled in the light of the testimony taken 
in this case to relief, the company at the instance of the Board 
has filed a new schedule which is attached hereto and designated 
Appendix II. This schedule provides that customers with 60 
kilowatts or over in connected load of lighting and power com- 
bined, when the power load is 25 per cent or more of the total 
connected load and the contract is not less than one year, shall 
have available to them the following rates: 

Nine cents per kilowatt hour first 30 hours use of demand per 
month. 

Five cents per kilowatt hour next 60 hours use of demand per 
month. 

Two cents per kilowatt hour excess of 90 hours use of demand 
per month. 

The method of ascertaining the demand is fully set forth in 
Appendix II. A study of this schedule indicates that this sub- 
stantially meets the complaint of the petitioner and places it 
in the class of rates that its application sought. In addition 
thereto it makes it availabie, by increasing the maximum lighting 
load to 75 per cent and establishing the minimum power load 
at 25 per cent, to customers who heretofore did not have avail- 
zble this class of rates. Under the rate schedule which the 
petitioner sought to make applicable to it, it would have been nec- 


essary for the Board to establish a demand charge of $3 per 
P.U.R.1928E. , 
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horse power for lighting service during four months of the year. 
This is not necessary under the rate schedule now filed and the 
proposed schedule, in the Board’s opinion, is much more satis- 
factory for customers whose characteristics of use of light and 
power are somewhat similar to the petitioner’s. 

The Board finds and determines, therefore, that the rate 
schedule filed by the respondent is applicable to the petitioner and 
that said schedule will be allowed to become effective, to remain 
in effect until such time as a study of the results thereof may 
indicate that it should be changed. 


Appendiz I. 
Retail Power Rate. 


1st step—9 cexis per kw. hr. for consumption to each month 
up to and including an amount equal to 20 kw. hr. per H. P. 
of maximum demand. 

2nd step—5 ccuts per kw. hr. for the next 50 kw. hr. consumed 
in excess of the first step. 

3rd step—4 ‘cents per kw. hr. for the next 500 kw. hr. con- 
sumed in excess of the 1st and 2nd steps. 

4th step—2 cents per kw. hr. for all consumption in excess of 
the 1st, 2nd, and 3rd steps. 

Plus a coal clause. 


Appendix ITI. 
Large Lighting and Power Rate (Optional). 
Availability 


Customers with 60 kilowatts or over in connected load of 
lighting and power combined, when power load is 25 per cent 
or more of the total connected load and contract is not less than 
one year. 


Rate 
Nine cents per kw. hr. first 30 hours use of demand per month. 
5 cents per kw. hr. next 60 hours use of demand per month. 


2 cents per kw. hr. excess of 90 hours use of demand per month. 
P.U.R.1928E. 
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Determination of Demand 

By measurement or estimate. 

Measurement: highest average number of kilowatts recorded 
in 30 minutes’ period in the month. 

Estimate: the sum of the lighting and power demands sepa- 
rately determined as follows: Lighting—75 per cent of con- 
nected load. Power—same as retail power rate. 


Coal Clause , 
Same as retail power rate. 


Minimum Charge 
Two dollars per kilowatt monthly of customer’s total con- 
nected load in lighting and power. 





INDIANA PUBLIC SERVICE COMMISSION. 


RE EXTENSIONS OF ELECTRIC SERVICE, 
[General Order No. 9519.] 


Service — Extensions — Preliminary license. 

A general order was made requiring any party desiring to construct 
or operate any electric property for public service to submit to the Com- 
mission for its approval a description of the entire project before at- 
tempting to collect money from prospective patrons for connection 
charges, or taking any other procedural steps. 


[September 21, 1928.] 


GENERAL ORDER applying to persons or concerns desiring to 
construct and operate electric properties for public service. 


By the Commission: On account of the fact that confusion 
has arisen in the past in many places in the state of Indiana 
in the matter of making extensions of facilities to supply rural 
electric service, it has been deemed necessary by the Public Serv- 
ice Commission of Indiana to establish certain general principles 
which shall govern the construction and maintenance of rural 
electric transmission lines in the future. 

In many places in the state, persons desiring to engage in 


speculative enterprise have, without either engineering experi- 
P.U.R.1928E. 
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ence or financial ability behind them, come into many rural com- 
munities in the state, and by misrepresenting the facts, have col- 
lected money from unsuspecting persons for so-called “connec- 
tion charges” for connecting them to electric transmission lines 
which have never been started. In certain instances they have 
either failed to build lines which would supply satisfactory serv- 
ice or have built them in such manner as to constitute a menace 
to the lives and safety of the people generally. In most cases 
money enough to pay for the entire cost has been donated by 
prospective patrons. 

Several of these lines now exist. In one place in Rush county 
the lines which are built are designated by the engineering de- 
partment of the Public Service Commission as being extremely 
dangerous. In another place in Shelby county money was col- 
lected from various persons for which no transmission line 
was ever built, nor is there a prospect at this time that one will 
ever be. 

To prevent a repetition of these practices, the Public Service 
Commission of Indiana finds that from and after the passage 
of this order a-certain form of procedure should be followed by 
persons desiring to engage in this form of utility business. 


Singleton, Ellis, Harmon, McCardle, McIntosh, Commis- 
sioners, concur. 





COLORADO PUBLIC UTILITIES COMMISSION, 


RE U. 8S. AIRWAYS, INCORPORATED. 
[Application No. 1192, Decision No. 1935.] 


Certificate — Airplanes — Interstate carriers. 

An application for a certificate of convenience and necessity for 
the transportation of passengers and express by airplanes in interstate 
commerce must be granted, upon condition of compliance with state 
regulations, without determining the question of public need, in view 
of the Interstate Commerce Clause of the Federal Constitution and the 


laws of the state. 


[October 2, 1928.] 
P.U.R.1928E. 
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Apptication of airplane carrier for certificate of convenience 
and necessity; granted. 

Appearances: Francis J. Knauss, Denver, for applicant; 
D. Edgar Wilson, Denver, for the Chicago, Rock Island & 
Pacific Railway Company. 


By the Commission: This is an application for a certificate 
of public convenience and necessity authorizing the applicant to 
operate lines of airplanes for the carrying of passengers and 
express matter for hire between Denver, Colorado, and Kansas 
City, Missouri, in interstate only. No protests were filed against 
the application. 

This matter was set down for hearing in the hearing room 
of the Commission, State Office Building, Denver, Colorado, on 
September 21, 1928, at which time evidence in support of the 
same was received. 

The applicant is a corporation organized and existing under 
and by virtue of the laws of the state of Delaware, with a 
capitalization of $300,000, and, as stated by counsel for ap- 
plicant, will qualify to do business in the state of Colorado and 
will furnish to the Commission a certified copy of the articles 
of incorporation, as well as of the certificate authorizing it to 
do business in the state of Colorado. 

The applicant proposes to engage in the business of transport- 
ing passengers and express between Denver, Colorado, and Kan- 
sas City, Missouri, by means of airplane. Arrangements have 
been made with the city and county of Denver to use its munic- 
ipal airport as soon as the same is completed. Operation will 
not commence until about January 1, 1929. There is no com- 
mon carrier airplane service offered to the public betweeq Den- 
ver and Kansas City at this time. 

The applicant proposes to purchase four Fokker Super-Uni- 
versal monoplanes, each carrying six passengers and one pilot. 
The investment necessary to purchase these planes is approxi- 
mately eighty thousand dollars, and financial arrangements have 
been made to purchase said planes. 

The Commission will adopt for the present as its standards 


of equipment and qualitication of pilots the standard prescribed 
P.U.R.1928E, 
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by the Federal Government and the Colorado Commission of 
Aeronautics, and require the applicant to file proof that it has 
or will comply therewith. 

This being an interstate operation only the question of public 
convenience and necessity is not involved, and need not, therefore, 
be determined. 

After a careful consideration of all the evidence, the Com- 
mission is of the opinion, and so finds, that the Constitution of 
the United States and the laws of the state of Colorado require 
that a certificate of public convenience and necessity be issued 
to the applicant herein for the transportation of passengers and 
express, by airplane, between Denver and the Denver-Kansas 
state line, in interstate commerce only. 





WASHINGTON SUPREME COURT, 


COLUMBIA RIVER TELEPHONE COMPANY 
v. 
DEPARTMENT OF PUBLIC WORKS. 
[No. 21062.] 
(— Wash. —, 269 Pace. 6.) 


Valuation — Failure to allow for going concern — Statutes. 

1. A valuation of a telephone utility which failed to make any 
allowance for going concern value was held upon appeal to be correct 
where all the other elements enumerated by a statute, which did not 
specify such allowance, were given proper consideration, p. 521. 

Valuation — Going value — Previous decision. 

2. A previous unanimous decision of the court, holding in a rate 
fixing proceeding that the department need not allow any value for 
going concern by virtue of a state <iatute, was held to be controlling 
in the determination of whether or not such an allowance was neces- 
sary in a general valuation proceeding, p. 524. 

Constitutional law — Due process — No going value, 

3. The failure of the Department in the valuation of its telephone 
utility to make an allowance for going concern, but proceeding in ac- 
cordance with the elements enumerated for its consideration by a state 
statute, was held not to be a deprivation of property without due process 
of law, in contravention of the Federal and state Constitutions, p. 525. 


[July 19, 1928.] 
P.U.R.1928E. 
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En bane. Appeat by telephone utility from a valuation order 
of the Department of Public Works; order affirmed. 

Appearances: Cleland & Clifford, of O:,;mpia, for appellant; 
John H. Dunbar and H. C. Brodie, both of Olympia, for respond- 
ent. 


Parker, J.: The appellant telephone company seeks in this 
court reversal of a judgment of the superior court for Yakima 
county, affirming an order of the State Department of Public 
Works finding and fixing the value of appellant’s public service 
property; appellant contending that, in so far as the Department 
refused to consider and add to the valuation of its property a 
substantial amount based upon so-called going concern value, its 
order is erroneous and prejudicial to appellant. 

[1] The Department refused to consider going concern value 
as an element in the value of appellant’s public service property, 
manifestly because of the Department’s view of the provisions 
of § 10441, Rem. Comp. Stat., under which it was proceeding 
in making the valuation. That section, in so far as we need 
here notice its language, reads as follows: 

“The Commission [now the Department of Public Works] 
shall ascertain, as early as practicable, the cost of construction 
and equipment, the amount expended in permanent improve- 
ments, and proportionate amount of such permanent improve- 
ments charged in construction and to operating expenses respec- 
tively, the present as compared with the original cost of 
construction, and the cost of reproducing in its present condition 
the property of every public service company. 

“Tt shall also ascertain the amount and present market value 
of the capital stock and funded indebtedness of every public serv- 
ice company. 

“Tt shall also ascertain the total market value of the prop- 
erty of each public service company operating in this state used 
for the public convenience within the state. 

“Tt shall also ascertain the probable earning capacity of each 
public service company under the rates now charged by such com- 
panies and the sum required to meet fixed charges and operating 


expenses. . . . 
P.U.R.1928E. , 
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“Tt shall also ascertain the density of traffic and of population 
tributary to every public service company, and the conditions 
which will tend to show whether such traffic and population is 
likely to continue, increase, or diminish. . . . 

“Tt shall also ascertain whether the expenditures already made 
by any public service company in procuring its property were 
such as were justified by the then existing conditions, and such 
as might reasonably be expected in the immediate future and 
whether the money expended by such company has been reason- 
able for the present needs of the company and for such needs 
as may reasonably be expected in the immediate future. 

“The Commission is hereby authorized to cause a hearing or 
hearings to be held at such time or times and place or places as 
the Commission may designate for the purpose of ascertaining 
the matters and things provided for in this section. 

“The Commission shall, before any hearing is had, notify 
the company concerned of the time and place of such hearing, by 
giving at least thirty days’ written notice thereof, specifying that 
at the time and place designated a hearing will be held for the 
purpose of ascertaining the value of such company’s property 
within the state, which shall be a sufficient complaint to authorize 
the Commission to inquire into the matters designated in this sec- 
tion. 

“All companies affected shall be entitled to be heard and 
introduce evidence at such hearing. The evidence introduced 
at such hearing shall be reduced to writing and certified under the 
seal of the Commission. 

“The Commission shall make and render findings of fact in 
writing covering all matters in this section mentioned concerning 
which it is directed to inquire into, and shall make findings upon 
all matters concerning which evidence may have been introduced 
before it shall tend to show the value of the property used by such 
company for the public convenience.” 

That section further provides for a review in the superior 
court of the Department’s findings and fixing of value, and cor- 
rection thereof by that court, if found by the court to be “unfair, 
unwarranted, or unjust,” and for appeal from the decision of 


the superior court thereon to this court, and further provides that 
P.U.R.1928E. 
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the findings of the Department, or as they may be finally by 
the courts corrected or directed to be corrected, “shall be con- 
clusive evidence of the facts stated in such findings as of the 
date therein stated under conditions then existing, . . . and 
such facts can only be controverted by showing a subsequent 
change in conditions bearing upon the facts therein determined,” 
and further provides that the Department shall, “from time to 
time, cause further hearings to be had for the purpose of ascer- 
taining the betterments, improvements, additions, and extensions 
made by any public service company to its property subsequent 
to the date of any prior hearing.” 

This is not a rate-fixing proceeding, though its final deter- 
mination may furnish evidence pertinent to some future inquiry 
looking to the change of appellant’s present established rates 
charged and collected by it. It is manifestly because the final 
determination of this proceeding will be evidence of the value 
of appellant’s public service property, as of the date of the 
valuation so made, that appellant seeks to have now included 
therein a substantial amount as going concern value, 

It will be noticed that § 10441, Rem. Comp. Stat., specifies in 
considerable detail the elements of value of public service prop- 
erty to be considered and determined by the hearing therein con- 
templated. It does not specify going concern or good will value 
. as an element to be so considered. The Department concededly 
proceeded accordingly, ignoring going concern value as an ele- 
ment to be included in its determination. Following recitals 
and findings touching these several statutory specified matters of 
inquiry, the Department made its final order as follows: 


“Order. 


“From the foregoing findings of fact, the Department con- 
cludes, and its order is: 

“1. That the fair value for rate-making purposes of the re- 
spondent’s property as of December 31, 1925, exclusive of work- 
ing capital, is $50,603.66. 

“2. That a reasonable allowance for working capital as of 
December 31, 1925, is $2,300.” 


No contention is here made that this determination by the 
P.U.R.1928E. 
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Department is “unfair, unwarranted, or unjust,” other than that 
the Department erroneously excluded consideration of going 
concern value. It seems to us that our unanimous en bane deci- 
sion in Pacific Coast Elevator Co. v. Department of Public 
Works, 130 Wash. 620, P.U.R.1925B, 618, 622, 228 Pac. 1022, 
is decisive against appellant’s contentions here made. While that 
was a rate-fixing proceeding, the valuation of the public service 
property there drawn in question was determined by the Depart- 
ment in the manner prescribed by the statute above quoted, and 
excluded consideration of going concern value. Holding, in 
view of that statute, this to be a lawful method of so measuring 
the value of the public service property there in question for 
rate-making purposes, Judge Fullerton, speaking for the court, 
said: 

[2] “The first of the questions in controversy is whether the 
Department, in ascertaining the values of the several properties 
involved, on which it based its schedule of permissible charges, 
pursued a proper method of valuation. The method adopted 
by the Department is what is commonly termed the prudent in- 
vestment method. The Department ascertained the sums of 
money prudently invested by the owners in the properties, and, 
using the sums so found as a rate base, formulated a schedule of 
charges which, based on the normal amount of business trans- 


acted, would yield to the owner a sum slightly in excess of 10 ° 


per centum on the investment. The method pursued by the De- 
partment was the method which we approved in State ex rel. 
Spokane v. Kuykendall, 119 Wash. 107, P.U.R.1922D, 467, 
205 Pac. 3. We there pointed out that this was not only the 
method of ascertaining the value of property for rate-making 
purposes uniformly pursued by the Department in its former 
practices, but was the method required by the statute under 
which the Department derived its powers. 

“The appellant contends, however, that this method of valua- 
tion violates the 14th Amendment to the Constitution of the 
United States; that the rule under that amendment requires that 
property be valued for rate-making purposes as of the time when 
the inquiry is made, and must be taken at its then market value 
as a going concern. A number of cases are cited from the Su- 
P.U.R.1928E. 
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preme Court of the United States as maintaining the rule, three 
of which, namely, Missouri ex rel. Southwestern Bell Teleph. 
Co. v. Public Service Commission, 262 U. 8S. 276, 67 L. ed. 
981, P.U.R.1923C, 193, 43 Sup. Ct. Rep. 544, 31 A.L.R. 807; 
Georgia R. & Power Co. v. Railroad Commission, 262 U. S. 
625, 67 L. ed. 1144, P.U.R.1923D, 1, 43 Sup. Ct. Rep. 680, and 
Bluefield Water Works & Improv. Co. v. Public Service Com- 
mission, 262 U. S. 679, 67 L. ed. 1176, P.U.R.1923D, 11, 43 
Sup. Ct. Rep. 675, were determined since the determination of 
our case of State ex rel. Spokane v. Kuykendall, supra. There is, 
however, a distinction between the cited cases and our own case. 
In the cited cases the statutes governing the regulatory bodies did 
not prescribe the rules by which the property of the utilities under 
consideration was to be valued, and the regulatory bodies and the 
courts were left free to adopt such a rule of valuation as would 
best accord with the justice of the case. In this state, as we have 
shown, the statute has not left the Department or the courts 
free in this respect. It has in itself prescribed the rule. Whether 
this difference will be regarded by the authoritative court as a 
sufficient justification for the rule so adopted remains yet for de- 
termination. But until it is so determined we feel constrained 
to follow the statute.” 

We see no reason for here holding that decision as not con- 
trolling in this case, because of the fact that this is a valuation 
case and that was a rate case, as counsel for appellant sug- 
gest we should. Indeed, it seems that there would be more 
reason for including going concern value in the valuation of pub- 
lic service property in a rate case, where the final determination 
actually fixes rates, than in a simple valuation case, as this is, 
where the final determination does not fix rates, but only 
becomes evidence which may be used in some future rate pro- 
veeding. 

[3] It is contended in behalf of appellant that the findings 
and order of the Department “constitutes a deprivation of the 
property of appellant without due process of law, in contravention 
of the Federal Constitution, art. 14, § 1, and the State Consti- 
tution, art. 1, § 3.” There was some evidence presented to the 


Department upon the hearing, in the form of opinion testimony, 
P.U.R.1928E. 
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to the effect that the valuation of appellant's public service prop- 
erty should be augmented by an item of $10,000 as going con- 
cern value. The Attorney General did not offer any evidence 
touching going concern value, resting upon the theory, as the 
Department in effect ruled, that going concern value had *no 
place in the inquiry. It is difficult for us to see how the valua- 
tion placed upon the public service property of appellant by the 
Department in this proceeding has the effect of depriving ap- 
pellant of its property without due process of law, in violation 
of constitutional guaranties, since the findings and order do not 
compel any reduction in or fix the service rates chargeable by ap- 
pellant. No one has asked for, nor has the Department made 
or threatened to make, any change in the present fixed service 
rates charged and collected by appellant. However, even though 
the findings and order of the Department should be considered 
as having the far-reaching effect of ultimately controlling in the 
Department’s fixing of appellant’s rates, the above quotation 
from our decision in Pacific Coast Elevator Co. v. Department 
of Public Works, swpra, seems to us decisive against this con- 
stitutional contention made in behalf of appellant. 

We conclude that the valuation order of the Department and 
the judgment of the superior court affirming that order must 
be affirmed. It is so ordered. 


Fullerton, C. J., and Mitchell, Main, Tolman, Holcomb, 
Askren, French, and Beals, JJ., concur. 





MISSOURI PUBLIC SERVICE COMMISSION, 


RE PICKERING COAL COMPANY et al. 
[Case No. 6029.] 


Railroads — Clearance — Statutory construction — ‘Impracticable’’ 
* defined. 

A statute providing certain overhead railroad clearance except 
where “impracticable” was construed to have been passed with the in- 
tention of exempting such overhead structures as were not passed by 
locomotive power, but under which cars were passed by pinch-bars 
thereby avoiding the necessity of employees riding on car roofs. 


. [September 22, 1928.] 
P.U.R.1928E. 
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Apriication of a coal company and a railroad company for 
authority to reduce statutory clearances in the construction of a 
coal chute; granted. 


Porter, Commissioner: 


a 


This case is before the Commission upon the application of 
the Pickering Coal Company and the Atchison, Topeka & Santa 
Fe Railway Company, hereinafter called the Applicants, for au- 
thority to construct a coal chute at Swanwick, Missouri, with less 
than the statutory overhead clearance of 22 feet. Protest was 
filed by the Brotherhood of Railroad Trainmen, hereinafter called 
the Protestants. The case was heard on August 30, 1928, at 
the offices of the Commission in Jefferson City, Missouri, and 
was submitted on the record. At this hearing the Atchison, 
Topeka & Santa Fe Railway Company was represented by C. L. 
Mason and M. B. Holmes, the Pickering Coal Company by 
George Pickering, and the protestants by D. W. Peters. 

This case was consolidated for hearing with Case No. 6021 
and the same testimony made applicable to both. The application 
and the testimony of witnesses for the Applicants show that it is 
desired to construct a tipple or chute for the coal company’s use 
in the conduct of its business as its mine at Swanwick, Missouri. 
At the mine the railroad company will construct a spur track 
running generally north and south and passing under said chute. 
To the west of this and connected by switches to said spur track 
will be another spur track. The chute will be so constructed that 
coal hoisted from the shaft to the tipple will pass over a screen 
in the conduct of its business at its mine at Swanwick, Missouri. 
less into cars on said spur track. The larger coal will pass 
over and along an apron which can be raised or lowered into cars 
sitting on the west track aforesaid. The chute will be of heavy 
steel construction and will have lateral clearances from the cen- 
ter line of the two tracks of 8 feet, 6 inches. The apron afore- 
mentioned can be raised so that there will be no structure of 
any kind above the west track. Over the east track the structure 
will have a clearance of 14 feet, 6 inches. 


Witnesses for the Applicant testified that the 6-inch coal and 
P.U.R.1928E. , 
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smaller, which fell through the sereen into the first cars, was 
purchased by the railroads as slack coal. The railroads in pur- 
chasing this coal demanded that there should be a certain amount 
of lump coal therein. It was testified that the coal mined was 
of the type known as soft coal, and that should it be dropped 
from a greater height than the 14 feet, 6 inches mentioned, it 
would pulverize it so as to render it less salable. 

It was testified that the method of placing cars under the 
chute would be as follows:—That all cars to be passed under 
the chute would be pinched into position by the Applicant’s em- 
ployees. After loading, the cars would be pinched from under the 
chute and towards the main line where the locomotive would pick 
them up. At no time would any of the cars be pushed under 
the chute by the locomotive. 

The Protestants placed no witnesses on the stand. In cross 
examination the attorney for the Protestants brought out the 
fact that from a purely constructional standpoint, it was not 
impracticable to build the chute with a 22-foot clearance. 


II. 


In the published Session Acts designated as Laws of Mis- 
souri, passed at the session of the 53rd General Assembly, 1925, 
on Page 323, there is given the act prescribing uniform clear- 
ances. Section 1 of said acts reads as follows: 

“Except in cases in which the Public Service Commission 
finds that such construction is impracticable, bridges, viaducts, 
tunnels, overhead roadways, foot-bridges, wire or other structure 
hereafter built over the track or tracks of a railroad or rail- 
roads by a county, municipality, township, railroad company, or 
other corporation, firm or person, shall be not less than twenty-two 
feet in the clear from the top of the rails of such track or 
tracks, to such wire or other structure or to the bottom of the low- 
est sill, girder or crossbeam, and the lowest downward projection 


on the bridges, viaduct, tunnel, overhead roadway or footbridge.” 


(Italics our own) 
There have been many cases before the Commission in which 
there arose the question of the intent of the legislature in its 


use of the word “impracticable.” There can be no question 
P.U.R.1928E. 
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that it was the intent of the legislature to render more safe the 
operation of trains upon the railroads of the state. In the present 
instance and under the method of operation as outlined by wit- 
nesses for the Applicants and undisputed by any testimony from 
the Protestants, there will be no necessity for any trainman or 
other person to be on the top of one of the cars as it passes under 
the proposed chute. 

Webster’s New International Dictionary gives as one of the 
definitions of the word “impracticable” the following: “Incapa- 
ble of being used or availed of; as an impracticable road; an im- 
practicable method.” To raise the chute higher would be imprac- 
ticable because it would defeat one of the purposes for which 
the chute is designed, that is, the extraction from the mine 
run of coal of a slack coal that would be salable to railroads and 
other parties. “ 

The Commission is of the opinion that the application of the 
word “impracticable” to the construction of the chute, as ap- 
plied in the application herein, is ‘within both the spirit and 
the letter of the law as passed by the General Assembly. It be- 
lieves that any other interpretation would be contrary thereto and 
an absurdity. It is of the further opinion that the application 
herein should be granted. 


Brown, Chairman, Ing, Calfee and Hutchison, Commission- 


-ers, concur. 





MARYLAND PUBLIC SERVICE COMMISSION, 
CHARLES G. BALDWIN et al. 


v 


CHESAPEAKE & POTOMAC TELEPHONE COMPANY 
OF BALTIMORE CITY. 


[Case No. 2801.] 


Commissions — Jurisdiction over telephone directory. 
1. The publication of telephone directories, including the classified 
business section, is subject to the approved rules and regulations on 
file with the Commission, p. 531. 
P.U.R.1928E. 34 
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Return — Revenue and expense of telephone directories. 

2. Revenues and expenses pertaining to the publication of direc- 
tories, including all advertising, are regularly reported to the Commis- 
sion and the income therefrom is considered in the fixing of rates for 
telephone service, p. 531. 

Discrimination — Accidental error — Telephone directory listing. 

3. Accidental errors in telephone directory listing which the util- 
ity promises to correct at the earliest opportunity does not constitute 
sufficient basis for a claim of unlawful discrimination, and the Com- 
mission will not issue an order requiring the company to correct such 
errors, p. 531. 


[October 9, 1928.] 


Comp.tarnts by various telephone subscribers against alleged 
irregularities in the publication of directory listings; complaint 
dismissed. ; 

Appearances: Charles G. Baldwin, for the complainants; 
Bernard Carter & Sons, Marbury}, Gosnell & Williams, Wil- 
liam L. Marbury, Jr., and Dozier A. DeVane, for the Chesa- 
peake & Potomac Telephone Company of Baltimore city. 


By the Commission: The complainants, Charles G. Bald- 
win, W. H. Snell, Mrs. H. Hubner, A. Lowther Forrest, and 
W. Horace Harper filed a joint petition with the Commission 
on July 5, 1928, in which it was prayed that an order be passed 
by the Commission assuming jurisdiction over the publication 
of all of the defendant’s telephone directories and advertising 
business; that the telephone company be required to proceed at 
once to publish an authorized edition of all directories after 
due notice in the daily papers and individual notice to sub- 
scribers; that such edition be officially recognized by order of 
the Commission and that no change be permitted therein ex- 
cept upon written authority filed in duplicate with the tele- 
phone company and the Commission, or upon order of the 
Commission; that the directories be revised and republished at 
least once in every six months; that the income from the pub- 
lishing of directories be considered in fixing rates for telephone 
service; that the Commission determine the amount of damages 
suffered by the complainants and order payment by the defend- 
ant. 


The complainants, in support of these prayers, cited their in- 
P.U.R.1928E. 
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dividual experiences, having to do with the fall issue of 1927 
and the summer issue of 1928 of the directory for Baltimore 
City. 

The defendant filed answer on July 26, 1928, admitting fault 
only to the extent of accidental errors in the directory listings 
and denying that there had been unfair discrimination against 
any of the petitioners. Defendant, at the same time, filed a 
motion that the Commission dismiss the petition for the reason 
that it did not state facts sufficient to support any relief. 

Argument on the motion to dismiss was heard on September 
95, 1928. 

The petition would seem to indicate that the complainants 
were apparently uninformed as to the extent of the jurisdiction 
now exercised by the Commission over the publication of the 
telephone directories. The publication of the directories is sub- 
ject to approved rules and regulations on file with the Commis- 
sion, jurisdiction over the classified business section having been 
expressly assumed by the Commission in 1919. See Case No. 
1708, Standard Electric & Elevator Co. v. Chesapeake & P. 
Teleph. Co. 10 Ann. Rep. Md. P. S. C. 351. 

[1] The telephone directory for Baltimore city is revised 
and reissued twice a year and notice of date of next issue is 
printed upon the cover. Notice has been given in the news- 
papers that material for the 1928 fall issue is now being pre- 
pared for the printer and the new volume should be in the hands 
of subscribers about December 1st. 

[2] Revenues and expenses pertaining to the publication of 
directories, including all advertising, are regularly reported to 
the Commission and the income therefrom is considered in the 
fixing of rates for telephone service. 

The Commission feels that it would be impracticable to exer- 
cise more complete supervision of telephone directories than it 
now does, and that no good purpose would be served by attempt- 
ing to do so. 

[3] The facts stated by the petitioners relative to the alleged 
errors in individual listings do not, in the opinion of the Com- 
mission, constitute a sufficient basis for a claim of unlawful dis- 


crimination and while the Commission might issue an order 
P.U.R.1928E. , 
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requiring the telephone company to correct such errors, it seems 
needless to do so after they have been brought to the company’s 
attention and the directory is now in process of revision. The 
company has assured the Commission that these errors will be 
corrected in the new issue of the directory and that Mr. Snell 
will have opportunity to designate the business classification 
under which the one entry to which he is entitled without extra 
charge will appear. 

It is the conclusion of the Commission that hearing should 
be had only if the petition be amended in such manner as to 
state a case of unlawful discrimination resulting from the com- 
pany’s violation of the established rules and regulations or to 
show that such rules and regulations are unreasonable. 


Note.—Commissions. 


I. General powers and duties, 532. 
II. Powers over managerial questions, 533. 
IIT, Rules and regulations, 534. 


I. General powers and duties. 


The Alabama Commission’s authority is not derived directly 
from the Constitution of Alabama, but from the statutes which have 
been passed from time to time by the legislature in pursuance of its 
constitutional duty and prerogative. Alabama, T. & N. R. Corp. 
v. Alabama Great Southern R. Co. Docket No. 4969, Sept. 19, 1928. 

The Alabama Commission has decided that in exercising its au- 
thority under the statutes, the Commission must consider any con- 
stitutional provision that is applicable or pertinent to the situation 
at bar. Ibid. 

The Alabama Commission is given powers by statute, not only 
to’ supervise, regulate, and control generally, in the public interest, 
the rates, service, and practices of transportation companies (§§ 
9629, 9710, Code of 1923), but also the power to require full com- 
pliance with the specific duties laid upon such transportation com- 
panies by the statutes. Ibid. 

The duty of the Commission in the exercise of its powers over the 
rates and service of utilities to enforce sound regulation of motor 
utilities outweighs the disadvantages accruing to hotel owners, gas- 
oline dealers and other private businesses losing patronage through 
the elimination of open competitive transportation. Re Colorado 
Cab Co. (Colo.) Application Nos. 894 et al., Decision No. 1810, 


June 7, 1928. ; 
P.U.R.1928E. 
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The Commission does not have power to prevent the establish- 
ment by persons owning their own telephones and lines, of a private 
exchange outside the corporate limits of a town. Re Waterloo Line 
(Ind.) No. 9195, March 30, 1928. 

The power of regulation is not without limit and is not a power 
to destroy or compel the doing of a service without reward. Re 
Genesee & Wyoming R. Co. (N. Y.) Case No. 4537, April 11, 1928. 

The Commission exercises jurisdiction only over the rates, serv- 
ice, and practices of public utilities, and is not empowered with 
control over the issuance of stocks and bonds or the fixing of values 
for taxation, sale, or exchange purposes. Re West Coast Power Co. 
(Or.) U-F-497, P. S. C. Or. Order No. 1602, May 8, 1928. 

The law does not authorize the Commission to award damages 
to industrial shippers for an act of the railroad in entering property 
off of its right of way and removing track without legal right. 
Freas v. Erie & Wyoming Valley R. Co. (Pa.) Complaint Docket 
Nos. 7503, 7505, May 1, 1928. 


II. Powers over managerial questions. 


The Commission has no jurisdiction to make a determination con- 
cerning the future operations of an irrigation project, in a proceed- 
ing authorizing the transfer of utility properties to the district, 
since these are matters of policy to be determined by the properly 
elected and qualified officers of the district. Re San Joaquin & K. 
R. Canal & Irrig. Co. (Cal.) Decision No. 19376, Application No. 
13778, Feb. 17, 1928. 

Upon a complaint by an applicant, a shareholder in a telephone 
utility, to the effect that the latter had failed to do certain acts 
required to be done by the Ontario Companies Act, the Ontario 
Railway & Municipal Board held that it had no authority to con- 
sider such matters as the irregularity of auditor entries, the in- 
accuracy of annual financial statements, the alleged release of cer- 
tain sums found owing to the company, the failure of the directors 
to submit for inventory accounts for toll charges on treasurer’s 
books, or the unauthorized conduct of one of the utility officials. 
The Board, however, did hold that, in consequence of the failure 
to give due notice of an annual meeting of the stockholders in 
accordance with the terms of the before mentioned act, all business 
transacted at a purported meeting including the election of direc- 
tors and auditors was invalid. Davidson v. Mount Albert Teleph. 
Co. (Can.) P. F. A. 1026, April 20, 1927. 

In Illinois Commerce Commission v. Illinois Bell Teleph. Co. 
(Ill.) Case No. 17343, Oct. 11, 1927, the defendant was cited to 
appear and show cause why it should not comply at certain ex- 
changes with the Commission’s General Order (No. 107) requiring 
P.U.R.1928E. , 
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it to instruct operators to repeat the number to subscribers before 
completing connection. The defendant answered that the question 
was of such a nature that it involved utility management and, there- 
fore, was not within the power of the Commission to regulate. The 
Commission having given consideration to the record in the case 
and recognizing that the general order in that respect was subject 
to modification, found that the citation should be dismissed. 

In Thompson vy. Rock Island S. R. Co. No. 16363, Sept. 21, 1927, 
the Illinois Commission refused to entertain a complaint of a farmer 
that the defendant carrier’s neglect of line fences resultcd in un- 
necessary danger to his cattle. The Commission found that al- 
though the circumstances were practically as stated, an act (July 
1, 1874, § 1) specifically provided a remedy for such a situation 
in a court of competent jurisdiction. 

The Commission has jurisdiction to determine whether a grain 
elevator utility constructing and operating its plant on a certain 
location in reliance upon a lease from a railroad company should 
be obliged to surrender the premises upon a cancellation of the 
lease by the latter without apparent cause or explanation. Farmers 
Co-op. Grain & Lumber Co. v. Minneapolis & St. L. R. Co. (Lowa) 
File A-4264, May 25, 1928. 

The Nebraska Commission, in passing on an emergency fund 
set aside by telephone companies to absorb losses by sleet storms, 
stated: “Difference of opinion might readily exist as to whether 
this policy of the company is advisable; also as to whether the 
amount set up should be more or less. The Commission feels that 
it is not of sufficient importance to the issues at hand as to cause 
it to substitute its judgment for the judgment of the company. It 
can indeed be said that such a practice does not result in wasting 
the company’s revenues; furthermore, it places the company in a 
position to readily restore its properties if widespread disaster should 
destroy them.” Re Farmers Teleph. Co. Application No. 6982, 
Jan. 21, 1928. 

The Commission is not the proper forum in which to determine 
the liability of a consumer of utility service where there is an honest 
dispute concerning the amount due. Pishnery v. Brownsville Water 
Co. (Pa.) Complaint Docket No. 7461, June 12, 1928. 

The question of whether a utility business sought to be author- 
ized will have a successful future or whether it will be an unwise 
venture is a matter to be determined primarily by the applicant 
proposing such service rather than the Board. Re Sioux Falls- 
Brookings Motor Express (S. D.) Order No. 2164—A, May 9, 1928. 


Ill. Rules and regulations. 


The Commission will set aside a previous order with respect to 
P.U.R.1928E. 
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a dangerous subway crossing where it appears that the existence of 
the order is a menace to the convenience, comfort, safety, and neces- 
sity of the public using the highway. McMahon v. Nickel Plate 
Road (Ind.) No. 7964, March 18, 1927. 

The Appellate Court of Indiana, en banc, decided that the Com- 
mission in exercising powers conferred upon it by statute, must 
be governed by the rules and principles of the common law which 
required that such powers shall be exercised in a reasonable manner, 
and if not so exercised, any rule, order, or ordinance contrary there- 
to will be by the courts declared void. Terre Haute, I. & E. Trac- 
tion Co. v. Puckett, No. 12815, — Ind. App. —, 158 N. E. 639, 
Nov. 23, 1927. 

The Commission referred to records in the office of the Board 
of Railroad Commissioners and the Highway Department, upon 
the consent of all interested parties, and took judicial notice of 
such information as was obtained therefrom. Township Board of 
Clermont Township v. Chicago, M. & St. P. R. Co. (N. D.) Case 
No. 2841, Nov. 19, 1927. 
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RE CENTRAL OF GEORGIA MOTOR TRANSPORT 
COMPANY. 


[Docket No. 5310.] 


Autcmobiles — Who may operate — Railroads. 

1. Railroad companies have as much right as any other companies 
or individuals to operate motor vehicles for hire where the statutes 
regulating such motor utilities show no purpose on the part of the 
legislature to exclude railroad companies or their subsidiaries, p. 539. 

Commissions — Certificates — Power of Commissions — Railroads. 

2. The Commission has the power, after hearing, to issue a cer- 
tificate of convenience and necessity to a railroad company or its sub- 
sidiary for the operation of motor vehicles where a statute providing 
for such procedure does not exclude such company, p. 539. 

Monopoly and competition — Automobiles — Exclusive rights. 

3. The Motor Carrier Act of Alabama does not give the Commis- 
sion of that state authority to grant a certificate to any motor cayrier 
vesting in him the exclusive right to operate over any route, p. 540. 

Automobiles — Operation by railroads and subsidiaries. 

4. The question of whether a railroad or its subsidiary should be 
authorized to operate as a motor carrier over the public highways of 
the state must be determined by the facts of each case, p. 542. 

P.U.R.1928E. 
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Commissions — Power to determine legislative intent. 
5. The Commission has no authority io determine the wisdom of a 
legislative act placing a matter within the Commission’s discretion, p. 
542. 





Monopoly and competition — Railroads — Automobiles. 
Discussion of the respective monopolistic rights of railroads and 
motor utilities, giving consideration to the investment in each, p. 541. 


Automobiles — Right of railroads to operate. 

Discussion of the right of railroads or their subsidiaries to engage 
in the operation of motor vehicles for hire in the absence of express 
statutory authority, p. 544. 

Monopoly and competition — Power of Commission to establish 


policy. 
Discussion of the right of a Commission to establish a public policy 
in the absence of specific statutory authority, p. 545. 


(Leg, Associate Commissioner, dissents.) 


[October 3, 1928.] 


Petition by a motor transport company for authority to 
operate as a motor carrier for the transportation of passengers, 
baggage, mail, and express; granted. 

Appearances: General R. E. Steiner, appearing for the pe- 
titioners; D. T. Ware, Attorney, representing Mr. Fred H. Co- 
field, intervener; Mr. Hooten, representing the city of Roanoke, 
intervener. 

Second Hearing 


B. C. Jones, representing city of Roanoke and Jones & Huey, 
Wholesale Grocery Company; Mr. Burns Parker, Attorney, rep- 
resenting the W. A. Handley Manufacturing Company, and the 
Truline, Ine. 


By the Commission: The present report deals only with the 
above styled petition in so far as petitioner seeks authority to 
operate as such motor carrier between Opelika and Roanoke, as 
stated in the petition. 


Since the petition was filed and subsequent to the hearings 
in this proceeding as well as in the related proceeding, which is 
the petition of the Central of Georgia Railway Company for 
authority to discontinue its trains Nos. 8, 13, and 14, operating 


between Roanoke and Opelika, Docket No. 5309, counsel of rec- 
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ord for petitioner, Central of Georgia Transport Company, 
hereinafter referred to as the “Transport Company” has ap- 
peared before the Commission and asked that the Transport 
Company's petition be amended to provide that its operation 
instead of conforming to the schedule proposed in the petition, 
shall be as follows: 

Leaving Roanoke at 3 p. m., arriving in Opelika at 4:30 
P. M., returning the same evening, leaving Opelika at 8 P. M., 
and arriving in Roanoke about 9:30 to 10 Pp. m. 

This amendment is asked by petitioner so as to conform with 
an agreement as to readjustment of operations between Roanoke 
and Opelika by the Central of Georgia Railway Company, here- 
inafter referred to as the “Railway Company,” and the Trans- 
port Company, which agreement was arrived at through confer- 
ence between officials of said companies and citizens of Roanoke, 
as set forth in our report in said Docket No. 5309. 

As indicated by our report in Docket No. 5309, said adjust- 
ment is approved by the Commission and the amendment of the 
Transport Company’s petition is, therefore, allowed. 

There is direct relation between petition of the railway com- 
pany in Docket No. 5309 and the petition of the Transport Com- 
pany in the present proceeding. All that is set out in our report 
and opinion in the matter of the railway company’s petition, 
which is applicable to things involved in the present petition of 
the Transport Company, shall be considered as made a part of 
our report and opinion in this proceeding of the Transport 
Company. 

Paragraph 7 of the Transport Company’s petition is as fol- 
lows: 

“Applicant shows to the Commission that applicant is owned 
by the same interests that own the Central of Georgia Rail- 
way Company, which railway company has been operating 
passenger service from Opelika to Roanoke and from Eugaula 
to Ozark many years, and applicant’s desire is merely to sub- 
stitute the same service, schedule, rates, and fares for the pas- 
senger trains that this Commission may permit the Central of 
Georgia Railway Company to discontinue.” 


The petition of the railway company and that of the Transport 
P.U.R.1928E. 
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Company were heard together upon a common record of evidence. 
The evidence shows with respect to the railway company’s pres- 
ent operations that its passenger trains have been performing 
for several years a substantial freight service along this branch 
and that the crews of said passenger trains, or some of them at 
least, have been performing a switching service for industries 
and shippers in the towns of Roanoke who are served by the 
railway company’s freight service. Manifestly the Transport 
Company would not be able to perform that freight service and 
switching service which had been done by the railway company’s 
passenger trains and hence the Transport Company’s proposed 
operation could not have served to substitute that service which 
such passenger trains have been performing. The granting of 
the railway company’s petition to discontinue its said passenger 
trains Nos. %, 13, and 14, on this branch together with the 
granting of | present petition of the Transport Company in 
the absence of « readjustment of the railway company’s opera- 
tions remaining after discontinuance of said passenger trains, 
would have left the public without transportation by the rail- 
way company adequate in all respects to serve the proven de- 
mands to the same extent such demands have heretofore been 
served by the railway company in the matter of freight and 
switching service. 

Apparently appreciative of this situation while this case was 
pending and after the hearings of evidence had been completed, 
the officials of the railway and Transport Companies, in con- 
ference with the mayor and representative citizens and shippers 
of Roanoke, worked out an adjustment of the Railway Company's 
operations, with a change in the proposed operation of the 
Transport Company which it appears to the Commission, will 
reasonably serve the existing demands in the case of all the 
communities along this branch line. 

This is the first instance of a common carrier railroad, by it- 
self or its subsidiary, seeking authority from the Commission 
to transport persons and property for hire as a common car- 
rier over the public roads of the state, and in this case the rail- 
way’s subsidiary seeks such authority, as shown by the petitions 


in said Dockets Nos. 5309 and 5310 and by the evidence in the 
P.U.R.1928E. 
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ease, to enable the rail carrier to effect an economy in operation 
by substitution, through its subsidiary, of a motor carrier opera- 
tion, which is shown to be much less expensive and which the 
evidence tends to show, can better serve the public convenience 
and necessity within the limits of the motor carrier operation 
than the rail carrier had been able to do by means of such pas- 
senger train operation. 

The action of the Commission in these related proceedings 
is based upon the facts here applicable, and our action is not 
intended to mean anything except this, namely: that we deem 
our action in these proceedings to be proper in response to the 
particular facts proven. 

Associate Commissioner Lee dissents from the majority of 
the Commission upon the grounds shown in his dissenting opin- 
ion which is attached to this opinion of the majority. Commis- 
sioner Lee takes the position, as we understand his dissenting 
opinion, that the right of the Transport Company to be au- 
thorized to engage in the business of motor carrier under the 
facts here shown is what he terms a “technical right” growing 
out of what he deems an omission of the legislature to legislate 
specifically upon the question of competition between railroads 
and common carrier motor vehicles.” 

[1, 2] In the Alabama Motor Carrier Act of 1927 the legis- 
lature expressed its views as to who should be permitted to oper- 
ate over the public roads of Alabama as motor carriers in the 
transportation of persons and property for hire between fixed 
termini or over regular routes. Section 2 of said act defines 
who may become such motor carriers upon complying with the 
act and there is nothing in said § 2, nor elsewhere in the act, 
which shows any purpose on the part of the legislature to exclude 
railway companies or their subsidiaries. The supreme court of 
Alabama, to whose decisions we must look for guidance in the 
construction of our Alabama statutes has held over and over 
again that every statute must be reasonably construed as in- 
tended to have that effect which the usual and ordinary meaning 
of its provisions indicates was intended. No one can say that the 
usual and ordinary meaning of the language used in this act 


can be held to exclude the present petitioner from those who may 
P.U.R.1928E. 
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be authorized to operate as motor carriers if they comply with 
the provisions of the law and the attendant facts and cireum- 
stances are such as to justify issuance to them of a certificate of 
convenience and necessity to carry on such operation. When 
the facts and circumstances justify the granting of a certificate to 
any applicant under this act is left to the reasonable judgment 
and discretion of the Commission, with respect to this § 4 of the 
act, providing among other things: “The Commission shall 
have power, after hearing, to issue said certificate as prayed for ; 
or for good cause shown to refuse to issue same, or to issue it 
tor the partial exercise only of said privilege sought. Motor 
carriers must operate and furnish service in conformity with the 
current existing terms and provisions of their respective certifi- 
cates of convenience and necessity.” 

Any order of the Commission granting or refusing to grant 
a petition for any such certificate must be reasonable and is 
subject to review by the courts as in the case of every other or- 
der made by it. 

The dissenting opinion cites § 103 of the Constitution of 
Alabama and certain decisions of the courts in support of the 
views taken. We do not think that either § 103 of the Consti- 
tution of Alabama, nor any of the authorities cited are applicable 
to the present case. 

Our decision does not indicate any purpose or intention to 
grant to the Railway Company or its subsidiaries an exclusive 
right to operate as a motor carrier over this route. As shown 
by the facts in the case, there is an existing motor carrier opera- 
tor operating under certificate from the Commission at the 
present time over a part of the route to be maintained by the 
Transport Company. The existing motor carrier operator, 
however, will not serve a considerable part of the route as shown 
by such facts. 

[3] In fact the Motor Carrier Act does not give the Com- 
mission authority to grant a certificate to any motor carrier, 
vesting in him the exclusive right to operate as such over 
any route. The act itself is a protection against that monopoly 
and restraint of competition which the dissenting Commissioner 


appears to fear may result from the action of the majority in 
P.U.R.1928E. 
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this particular case. As a matter of fact, since the beginning 
of the Commission’s administration of the Motor Carrier Act, 
in the granting of certificates thereunder, we have been unani- 
mous in the view that whether it is sound policy under the act to 
grant a certificate to more than one motor carrier operator to 
operate over the same route must be determined from the facts 
and circumstances existing in each particular case. In some 
instances we have unanimously granted a certificate to only one 
operator to operate over important routes. In other cases we 
have unanimously granted more than one certificate to operators 
to operate over the same route. 

The ability of a rail carrier in the past to acquire and main- 
tain a monopoly of transportation to the extent that it has had a 
monopoly thereof was due for the most part to the tremendous 
investment in right-of-way, grading of road-bed, construction and 
maintenance of track, and in the purchase and maintenance of 
expensive engines, cars, and other equipment. Upon the coming 
of improved public roads and the great improvement in motor 
vehicles, the railroad’s monopoly of transportation to the extent 
that its service could be duplicated by such motor vehicles, has 
rapidly ceased because such motor carriers do not have to make 
that heavy expenditure in road-beds and tracks upon which to 
run and their unit cost of operation falls far below the unit cost 
of operation of rail carriers in the matter of those services which 
the motor carriers can reasonably perform. 

It is clear, therefore, the majority of the Commission think, 
that there is nothing here in the law or in the facts upon which 
to predicate a fear of monopoly or restraint of competition. 

In the present case, the majority of the Commission are not 
left simply to their own judgment as to what is reasonable, what 
is proper policy, or what is necessary for the public convenience 
and necessity. As shown by our report in the related case, 
Docket No. 5309, the people affected who are served, have re- 
quested us to permit the railway company to discontinue its 
said passenger trains and authorize the Transport Company to 
perform a motor carrier service on the public road running 
parallel with this branch, which with the adjusted operations of 


the Railway Company will, in the opinion of the people, serve 
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them better as a means of transportation, than they have here- 
tofore been served. 

[4, 5] When a railroad or its subsidiary should be authorized 
to operate as a motor carrier over the public highways of the 
state, must be determined upon the facts of each case, whether it 
was wise for the legislature to leave such question to be de- 
termined by the Commission is not for us to decide. It has 
placed such responsibility on us, and there is nothing left for 
us except discharge of the duty as best we can in the public 
interest. It is not different from nor more difficult than many 
similar responsibilities placed on the Commission by the law. 

The petition of the Transport Company is filed under the 
Alabama Motor Carrier Act of 1927 for certificate of public con- 
venience and necessity authorizing the Transport Company to 
operate as a motor carrier over the route named between Opelika 
and Roanoke, and in manner and form as stated in its petition 
as amended. Under § 5 of said act before the Commission’s or- 
der constituting such certificate is issued the petitioner must file 
with the Commission and obtain its approval of a bond or policy 
of insurance as stated in said § 5. Every such bond or policy of 
insurance shall conform to the regulations prescribed by the 
Commission in such cases. The requirements respecting such 
indemnity insurance are set out in Re Langley Bus Co., our 
Docket No. 4946, and in the supplementary report issued in that 
ease on October 31, 1927. 

Under all the evidence, the Commission finds that petitioner 
is entitled to a certificate of convenience and necessity under 
said Motor Carrier Act to operate over said route between 
Opelika and Roanoke, Alabama, in manner and form and for the 
purposes aforesaid. 

Upon the filing of bond or policy of insurance as required by 
said act, order of the Commission will issue constituting such cer- 
tificate of convenience and necessity. 


Lee, Associate Commissioner, dissenting: As noted in my 
dissent in the cause under Docket No. 5309, the petition herein 
was coupled up with another petition by the Central of Georgia 


Railway Company to abandon certain passenger train operations. 
P.U.R.1928E. 
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While the petitions, themselves, were separately drawn and sepa- 
rately filed, they were treated as one petition by both petitioners 
in thé submission of testimony in support of the changes in 
service sought to be made by the said Central of Georgia Railway 
Company. As I understand it, the proposal of the petitioner in 
the instant cause to operate a motor bus line between Opelika 
and Roanoke was relied on by the railway as one of the justifying 
reasons for the granting of its petition to discontinue the opera- 
tion of passenger trains on its own rails. The majority of the 
Commission seem to treat the matter in that light, also. 

I can readily agree to the proposition that the Commission 
is now clearly authorized by law to exercise jurisdiction over the 
question of the abandonment of service by a common carrier 
railroad. The legislature has specifically legislated upon that 
subject, and the Commission is not treading upon doubtful 
grounds of public policy in entertaining and passing upon such 
petitions. 

But the two petitions here under consideration do not present 
a clear-cut situation of that kind. The Transport Company 
wants to substitute a motor bus service for a passenger train 
service on the railway, and the railway urges the Commission 
to allow that to be done. 

This is the first time such a case has come before the Commis- 
sion. While it has passed .upon numerous petitions for the es- 
tablishment of motor bus lines on the highways, so far as the 
records of the Commission show, this has always been done by 
independent operators, that is, operators that had no connection, 
directly or indirectly, with existing railway lines. 

But the petitioner in this case is a corporation “organized 
and owned by the same interests that own the Central of Georgia 
Railway Company.” It is directed and managed by the same 
executive officers that direct and manage the railway. While 
the record before us does not disclose the exact working relation- 
ship between the transport company and the railway, it is safe to 
assume that there is, or will be, some such arrangement, express 
or implied, between these two carriers. It seems certain to me 


that so long as the Transport Company is owned by the same in- 
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terests that own the railway, the policies of the management of 
the railway will dominate the operations of the transport com- 
pany. 

I cannot, therefore, view this matter in any other light than 
that the railway, itself, is seeking authority to inaugurate a motor 
bus service on the public highways of the state. 

I am unable to concur in the views and conclusions of the ma- 
jority, for two reasons, namely: 

1. I am in some doubt as to the legal right of the petitioner, 
owned, managed, and directed as it is, to engage in such opera- 
tions; and, 

2. The granting of the petition will initiate a public policy 
by the Commission without sufficient legislative direction and 
control. 

As I read the report of the majority, they take the position that 
petitioner has a clear, legal right to engage in motor bus trans- 
portation on the public highways. Certainly, their conclusions 
justify such an inference. But I am not so sure about that. 

The Alabama Motor Carrier Act, under which the majority 
have acted, and under which the petition is filed, creates no af- 
firmative right in any person or corporation, as I construe it, to 
operate motor busses or trucks on the public highways in common 
carrier service. Section 4 of that act, which deals with the ques- 
tion of filing petitions for certificates of public convenience and 
necessity to operate as common carriers on the highways, simply 
says: “After three months from the going into effect of this act, 
no motor carrier shall operate for the transportation of persons or 
property for hire between fixed termini or over a regular route 
upon any public highway in this state without first obtaining 
from the Commission under the provisions of this act, a certifi- 
eate to the effect that public convenience and necessity require 
such operation.” That language, as I construe it, sets up a pro- 
hibition against the operation of common-carrier motor busses 
and trucks on the public highways without complying with cer- 
tain regulations, but does not actually create any right not other- 
wise existing in any person or corporation to engage in such 
operations. It follows, therefore, that if any corporation is not 


properly authorized by its charter to carry on the business of a 
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motor carrier for hire on the public highways, it could not look 
to this statute for the creation of such a right. I think it is 
also true that if there be in existence any independent statute 
or rule of common law that would prohibit such corporation, from 
engaging in such an enterprise, the statute here under considera- 
tion would not and could not operate to remove the disability. 

“The charter of a corporation, read in the light of any general 
laws which are applicable, is the measure of its powers, and the 
enumeration of those powers implies the exclusion of all others 
not fairly incidental.” Central Transp. Co. v. Pullman’s Palace 
Car Co. 139 U. S. 24, 48, 35 L. ed. 55, 11 Sup. Ct. Rep. 478. 
See also City Council of Montgomery v. Montgomery & W. 
Plank-Road Co. 31 Ala. 76, and 5 L.R.A. 100. 

The railway was chartered by the state of Georgia to “main- 
tain and operate a railroad.” Its qualification to do business 
in Alabama with the secretary of state did not augment its char- 
ter powers. 

I think it is perfectly clear that the railway is not authorized 
to engage directly in the motor transportation business on the 
public highways even though it should seek and obtain a certifi- 
cate under the Alabama Motor Carrier Act to do so. 

Can it organize a subsidiary to engage in such operations ? 
Or, to state the question more in conformity with the facts and 
cireumstances of this case, can the railway abandon existing 
passenger-train service on its own rails by the inauguration of a 
substitute motorbus service on the public highways to be carried 
on by and through a subsidiary corporation ? 

The majority seem to emphasize the fact that the abandon- 
ment which they authorize the railway to make in its passenger- 
train service does not constitute a complete abandonment of such 
service on the particular branch in question. The only passen- 
ger-carrying train left is a mixed freight and passenger train, 
and while I do not undertake to express the view that this would 
constitute a breach of charter obligations, I do know that it has 
been held by a number of courts that failure to run regular pas- 
senger trains by a railroad is a ground for the forfeiture of its 
charter. Elliott on Railroads (3d Edition), p. 110, § 60, and 


authorities therein cited. It has also been held that the entering 
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into agreements with other corporations to destroy competition 
is a cause for the forfeiture of a charter. Elliott on Railroads 
(3d Edition), p. 113, § 60 and authorities therein cited. 

But apart from common-law principles, there is a statute of 
the United States that strikes directly at any attempt by one 
corporation engaged in interstate commerce to minimize com- 
petition through the ownership of stock in other corporations. 
Section 7 of the Clayton Anti Trust Act (38 Stat. L. 730) for- 
bids the acquirement directly or indirectly by such corporations 
of the capital stock, in whole or in part, of any other corporations 
similarly engaged where the effect of such acquisition may be to 
substantially lessen competition between the corporation whose 
stock is so acquired and the corporation making the acquisition, 
or to restrain such commerce in any section or community, or 
tend to create a monopoly in any line of commerce. 

The railway is unquestionably engaged in interstate commerce. 


I have no doubt that the business which the transport company ~ 


will carry on’ will place it in the category of an interstate car- 
rier. Missouri-K.-T. R. Co. v. Northern Oklahoma R. Co. 25 
F. (2d) 689. _ 

It is not entirely clear to me from the facts of record that the 
railway and the transport company have a clear legal right to do 
the things which the majority have sanctioned, in the manner in 
which it is proposed to do them. 

If such legal right does exist, however, it is, to my mind, 
purely technical, and arises by reason of an omission by the 
legislature to declare the rules for carrying out the established 
policy of the state. 

Section 103 of the Constitution of 1901, to my mind, clearly 
commits the state, in effect, to the rule of fair and free compe- 
tition in respect to the operations of common carriers. This 
is not a new or novel proposition. A number of states enforce a 
similar rule through constitutional interdictions against mo- 
nopolies. 5 Fletcher’s Cyclopedia of Corporations, p. 5430, § 
3386. The Government of the United States has long upheld 
and enforced the same general policy in all matters pertaining 
to the carrying on of the commerce of the country. In Northern 


Securities Co. v. United States, 193 U. S. 197, 337, 48 L. ed. 
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679, 24 Sup. Ct. Rep. 436, the United States Supreme Court 
commented upon this policy thusly: 

“Whether the free operation of the normal laws of competition 
is a wise and wholesome rule for trade and commerce is an 
economic question which this court need not consider or deter- 
mine. Undoubtedly there are those who think that the general 
business interests and prosperity of the country will be best 
promoted if the rule of competition is not applied. But there 
are others who believe that such a rule is more necessary in these 
days of enormous wealth than it ever was. . . . Congress 
has in effect recognized the rule of free competition by declaring 
illegal every combination or conspiracy in restraint of interstate 
and international commerce. As in the judgment of Congress 
the public convenience and the general welfare will be best sub- 
served when the natural laws of competition are left undisturbed 
by those engaged in interstate commerce, and as Congress has 
embodied that rule in a statute, that must be, for all, the end 
of the matter, if this is to remain a government of laws and not 
of men.” 

There are three classes of common carriers doing a passenger- 
transportation business in this state at the present time—boat 
lines, railroads, and motor busses. The boat lines were the 
first to come, then the railroads, and finally the motor busses. 
The business of the boat lines, once important, is gradually dimin- 
ishing in volume. Motorbus transportation, however, is increas- 
ing. The Commission has already issued certificates totaling’ 
over six thousand miles of motorbus operations. That represents 
more mileage than is operated by the railroads in this state. The 
constitutional interdiction which I have previously referred to 
includes all common carriers. The policy which it declares ap- 
plies not only to competition among the carriers in each respec- 
tive class, but also to competition between the classes themselves, 
which is perhaps of greater importance. The legislature has 
specifically provided in § 7028 of the Code of 1923 that rail- 
road companies may acquire and operate boat lines. That legis- 
lation expresses the legislature’s judgment as to its duty and 
obligations under § 103 of the Constitution, and it settles the 


matter so far as competition between railroads and boat lines 
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is concerned. I might add, also, that such legislation seems to 
augment the charter powers of the railroads with respect to 
engaging in the operation of boat lines. Here a rule of action 
for the Commission has been laid down by the body charged 
with the duty of passing suitable legislation to carry out the 
declared public policy of the people of the state. The legislature 
has also acted under the constitutional provision referred to 
in respect to competition between railroads, by enacting § 9978 
of the Code. That section prohibits agreements for the pooling 
of freight which would have the effect of restraining fair and 
free competition. But that section applies only to railroads. 
Motor vehicle transportation was unknown and doubtless un- 
foreseen when that provision was enacted into law. 

There is no statute with which I am acquainted that regulates, 
or seeks to regulate, the matter of competition between railroads 
and motor carriers. It appears to me to be an omission on the 
part of the legislature, if indeed the present Alabama Motor 
Carrier Act can fairly be construed to authorize railroads indi- 
rectly to engage in motor transportation on the publie highways. 
In construing: that statute, however, I think it would not be 
unreasonable to indulge the presumption that inasmuch as the 
legislature must have known that no railroad company, char- 
tered to carry on the business of transportation by railroad, could 
operate motor vehicles on the highways and failed to authorize 
them to do so, as was done in the case of the operation of boat 
lines, it did not intend that such should happen in the compre- 
hensive motor carrier legislation which it passed. 

It might be argued, of course, that the motor carrier opera- 
tions which the majority have authorized in this case being so 
small there could not be any appreciable restraint of competi- 
tion. That may be true when the matter is viewed in narrow 
perspective, although, as the majority point out, an independent 
operator is already operating over a part of this route and the 
Transport Company will be in direct competition with him. But 
having granted the certificate in this instance, I cannot see how 
the majority can raise the question of public policy in similar 
petitions in the future. If they continue to act upon such peti- 


tions on their merits, I apprehend there will be many more to be 
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passed upon in the future. That means that the existing rail 
lines will get over into the field of transportation on the public 
highways, which field is being rapidly occupied by independent 
operators, and begin taking that over, one at a time. Of course, 
if a rail line can, through the organization of a subsidiary, which 
it can control and dominate, establish a new motor bus line on 
the public highways, it can, with the sanction of the Commission, 
purchase and take over the routes of independent operators. 
With the situation as it is, and as I know it to be, I cannot recon- 
cile myself to the view that the entering of the railroads into the 
field of motor carrier operations on the public highways does not 
mean a restraint of competition and the creation of a monopoly 
of transportation. Under the law, the railroads exercise all the 
dominion over their own rights-of-way that is possessed by an 
owner in fee simple. They can keep others off their existing 
highways. If they are turned in upon the public highways of 
the state, it simply means they will have two highways as against 
one for the remaining independent motor carrier operators. 

It might be said that the Commission is in control of the mat- 
ter and can, therefore, prevent any undue restraint of competi- 
tion or the building up of a monopoly of transportation. That 
might be done, of course, but it is leaving a matter to the judg- 
ment of men that the Constitution specifically says should be 
regulated by law. Furthermore, those familiar with the subject 
know that the situation presented here can be duplicated many 
times over the state at the present time. It will be difficult, after 
the policy is launched of dealing with such petitions upon their 
merits, to forestall a gradual taking over of a motor carrier 
operations by the railroads in the future, in my judgment. 

The present operating losses of the railway are referred to by 
the majority. There are other ways and means of reducing these 
losses without getting over on the highways. There is no certain- 
ty that there will not be a loss sustained in the motor bus opera- 
tions. But even if there be a loss, it does not follow that the rail- 
way can escape its obligations to render passenger service which 
it voluntarily assumed by reason of such loss. Milwaukee Elec- 
tric R. & Light Co. v. Wisconsin, 252 U. S. 100, 64 L. ed. 476, 40 


Sup. Ct. Rep. 306, 10 A.L.R. 892; Fort Smith Light & Traction 
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Co. v. Bourland, 267 U. S. 330, 69 L. ed. 631, P.U.R.1925C, 
604, 45 Sup. Ct. Rep. 249. A railway may be compelled to 
continue the service on a branch line although its operation in- 
volves a loss. Missouri P. R. Co. v. Kansas ex rel. Taylor, 216 
U. S. 262, 54 L. ed. 472, 30 Sup. Ct. Rep. 330; Chesapeake & 
O. R. Co. v. Public Service Commission, 242 U. 8. 603, 61 L. 
ed. 520, 37 Sup. Ct. Rep. 234. The majority cite the only ex- 
ception to the general rule in this respect (Mississippi R. Com- 
mission v. Mobile & O. R. Co. 244 U. S. 388, 61 L. ed. 1216, 
P.U.R.1917E, 791, 37 Sup. Ct. Rep. 602), but that case involved 
an order of a regulatory Commission restoring 6 passenger trains 
that had already been abandoned. The evidence of public neces- 
sity for such action was not at all clear, and the evidence sup- 
porting the order was inconclusive. But here, while averring 
the lack of public necessity for the operation of said passenger 
trains, the railway and transport company both allege a public 
necessity for the operation of the motor bus. If there be a pub- 
lic necessity for the operation of the motor bus, then it follows 
that some such necessity exists for passenger transportation. 
The difference in form merely represents a difference in the 
expense between the two modes of performing the service. But 
the railway is comparing the expense of operating a locomo- 
tive passenger train with the expense (that is, the estimated ex- 
pense) of operating a motor bus. It is possible for the railway 
to do what other railroads are doing, that is, to operate a modi- 
fied form of passenger train service on its own rails, such as the 
gas-electric train. The initial expense of inaugurating such serv- 
ice might conceivably be greater than the initial expense of put- 
ting a bus on the public highways, but it is exceedingly doubtful 
if depreciation would be anything like as heavy. Then, too, the 
state taxes the gross receipts of a motor bus at a much higher 
figure than it taxes the gross receipts from railroad passenger 
transportation. I am sympathetic with the efforts of some of the 
earriers to modify their service in such way that they can reduce 
their expenses and offer greater attractions in point of comfort 
to the travelling public, so long as they stay on their own rails. 
This has gone beyond the experimental stage; it can be done 


and is being done by other carriers. Why is that not proposed in 
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this case? Asa matter of fact, I do not think it is even necessary 
to secure the permission of the Commission to substitute a modi- 
fied form of passenger service for a locomotive train so long as an 
established service is not abandoned. 


A motor bus on the public highways is not an absolutely ade- 
quate substitute for a passenger train. A passenger train has 
greater capacity for the transportation of baggage, express, and 
mail than has a motor bus. Moreover, the public highways usual- 
ly do not exactly parallel the railway lines, and some stations 
and flag stops on the railways would have to be abandoned if 
motor busses are substituted for passenger trains. These objec- 
tions, however, cannot be offered to the gas-electric train or a self 
propelled vehicle of a similar kind operated on the rails of the 
rail carriers. 

Under all the circumstances, I think it better for the Commis- 
sion to refrain from granting this certificate until the legislature, 
acting in accordance with the constitutional declaration of pub- 
lic policy, has mapped out a course for the Commission to fol- 
low. According to my construction of the Alabama Motor Car- 
rier Act, the Commission has the discretion to do that. 


Note.—Automobiles. 


I. In general, 551. 

II. Regulation by the Commission, 552. 
III. Regulation by municipalities, 552. 
IV. Insurance, 553. 


I. In general. 


The practice of selling membership tickets in “auto travel clubs” 
constitutes a violation of the law (Public Utilities Act, § 79) where 
individuals are thereby unlawfully assisted in operating automobiles 
as common carriers without a certificate to carry on their business. 
California Transit Co. v. Auto Tours Continental Club (Cal.) 
Decision No. 19344, Case No. 2425, Feb. 6, 1928. 

The consolidation of “on demand” service with scheduled opera- 
tions will not be permitted until applicant for authority is prepared 
to establish such service upon a regular business, in which event 
further authority should be sought from the Commission. Re Mc- 
Connel (Cal.) Decision No. 19651, Application No. 12258, April 
21, 1928. 

A licensed motor utility not having sufficient equipment to take 
P.U.R.1928E. 
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care of peak demands and purporting to lease the equipment of 
private individuals operating their own cars in return for a per- 
centage of the revenues taken in, is fully responsible for their con- 
duct, and the payment of all taxes when due, and will be expected 
to assume and perform the duty of seeing that they do not at any 
time engage in any transportation business except for the licensed 
operator, and that the proceeds of such business are delivered to 
it. Re Glacier Route (Colo.) Application No. 909, Decision No. 
1749, May 10, 1928. 

Notwithstanding there had been evidence of violation of the rules 
and regulations governing the operation of motor vehicles as com- 
mon carriers in the past, the New Hampshire Commission decided 
not to revoke an operator’s license, in view of the fact that he had 
no knowledge of such violations, and did not approve of them, that 
his service was improving, and that he assured the Commission 
that busses would be lawfully and carefully operated in the future. 
Re Caplan, J-200, June 2, 1927. 


Il. Regulation by the Commission, 


Rules and regulations affecting transportation of persons and 
property by motor vehicle common carriers were adopted by the 
Arizona Corporation Commission. Re Motor Vehicle Common 
Carriers, Docket No. 3130-A-1800, Decision No. 4454, May 28, 
1928. 

A statute retaining jurisdiction to regulate motor carriers operat- 
ing under or by color of contract with cities or towns in the local 
governing bodies thereof, excludes from the jurisdiction of the Com- 
mission only carriers operating under color of contract or other 
operators whose service would compete with such carriers. Re 
Smith (Ind.) No. 835-M, April 14, 1928. 

A rule requiring the Commission’s consent to the operation of 
additional motor equipment by a carrier is for the protection of 
the public. Re Butte-Virginia City Freight Service (Mont.) Docket 
No. 37%, Report & Order No. 1506, April 16, 1928. 

The Commission has jurisdiction over the rates and service of 
companies operating busses as long as they are in operation, not- 
withstanding it has no authority to compel a bus company to con- 
tinue operation if it desires to go out of business. Re Wisconsin- 
Michigan Power Co. (Wis.) R-3508, May 3, 1928. 

III. Regulation by municipalities. 
The Indiana Commission found that § 8 of an ordinance adopt- 


ed by the city of Terre Haute (Feb. 24, 1927) known as Gen- 
eral Ordinance No. 5, providing that no bus should be operated so 
as to stop, receive, or discharge passengers upon public highways, 
P.U.R.1928E. 
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within said city, on which was located a street car track was un- 
reasonable and that it was an unlawful interference with a petition- 
ing bus company’s service to the public and was, therefore, void. 
Gregg v. Terre Haute No. 785-M, June 22, 1928. 


IV. Insurance, 


A call-and-demand operator was ordered without penalty to stop 
regular operations between fixed termini without a regular certifi- 
cate for such service. The Montana Board of Railroad Commis- 
sioners stated: “A call-and-demand license, whether it concerns 
persons or property, does not contemplate regular scheduled service, 
nor does the insurance policy placed with the Board to cover risks 
incident to call-and-demand service insure the risks attendant upon 
regular stage line service. Naturally, this difference in risk is re- 
flected in the amount of insurance premiums paid making it a mat- 
ter of economy for a bus operator to have to pay for the lesser risk, 
but the policy of the statute is to fully protect the public against 
loss or damage to person or property suffered while being trans- 
ported by any of the state’s licensed carriers, and it is patent that, 
if a bus operator furnishing regular passenger service has placed 
with the Board an insurance policy covering livery service only and 
he meets with an accident whereby a passenger is hurt, the injured 
party would have no recourse against the insurance company.” Re 
Courville, Dockets Nos. 93, 131, 371, Report & Order No. 1513, 
May 19, 1928. 
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RE MARTINSVILLE TELEPHONE COMPANY. 
[No. 8556.] 


Valuation — Agreement between parties — Rehearing. 
A motion for a rehearing of a telephone rate proceeding by a city 
was granted where the rates had been fixed by an agreed valuation 
without actual estimate. 


[October 6, 1928.] 


Peririon by a city for a rehearing of a telephone rate-making 
proceeding; granted. 

Appearances: B. G. Halstead, for petitioner; Ralph K. 
Lowder, City Attorney, for city of Martinsville. 


Harmon, Commissioner: This cause was heard on April 23, 


1928, and a new and amended schedule of rates was established 
P.U.R.1928E. 
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and made effective as of date of April 26, 1928, in Martinsville, 
Indiana. 

The order issued in said cause was carefully considered by 
the senior member of this Commission and the order under dis- 
cussion at this time was carefully prepared by him. 

Following the promulgation of said order on June 23, 1928, 
the city of Martinsville, by its mayor and common council, filed 
a petition for a rehearing, in which petition were set forth sepa- 
rate reasons why the rehearing should be granted. 

The motion for rehearing was set for argument in the city 
of Martinsville, at the city building, on August 9, 1928. At 
this time, by agreement of the parties, an amended petition was 
substituted for the original. This amended petition is in words 
and figures following, to-wit: 

“The city of Martinsville by its mayor and common council 
acting in its own behalf and in behalf of the citizens of Martins- 
ville, Indiana, hereby petitions the Public Service Commission 
of the state of Indiana, for a rehearing in the above entitled cause 
for the following reasons, to-wit: 

“(1) That the extra exchange line mileage rate of $1 per 
quarter mile or fraction thereof, for all individual or private 
branch trunk lines per month is unreasonable and excessive. 

“(2) That the practice of the Bell Telephone Company of 
charging the local company 5 per cent over the actual cost of 
supplies and services is objectionable and without justification. 

“(3) That the salary of $7 per week paid to the 6 student em- 
ployees is not stationary or permanent and should be adjusted 
for rate-making purposes. 

“(4) That the rate of depreciation amounting to 5 per cent on 
the depreciable property is excessive and unreasonable. 

“(5) In a Commission’s order made May 23, 1928, page 9, 
the first paragraph thereof, the order shows that the value of the 
property taken for rate-making purposes was the book cost. 
Section 12680 of Burns Revised Statutes of the state of Indiana, 
states clearly that the value of the property used and useful, 
giving weight to the reasonable cost of bringing the property to 
its then state of efficiency, shall be used in determining the rate 
base. 


P.U.R.1928E. 
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“The Commission’s order of April 23, 1928, in the above 
entitled cause is illegal, unlawful, and contrary to the laws of the 
state of Indiana. 

“(6) The rate on intereommunicating telephones was raised 
from $1 to $2.25. The Martinsville Telephone Company have 
practically nothing whatsoever to do with intercommunicating 
telephones. These telephones are not connected to the outside, 
and have no connection with the local telephone company. Many 
of them have been installed for a long period of years, and there 
has been no additional cost of any kind or character, relative to 
these kind of telephones. Hence the increase in intercommuni- 
cating telephones is unreasonable and unjust. 

“(7) The rates for the city of Martinsville in the above en- 
titled cause as established by the Commission’s order on April 
23, 1928, are excessive and unreasonable. 

“(8) Working capital was allowed in the Commission’s order 
of April 23, 1928, in the sum of $4,290.22, which is in excess 
of the usual and reasonable allowance for this item. Approxi- 
mately one month’s operating expenses (the usual allowance), 
exclusive of taxes and depreciation, should be in this case from 
$1800 to $2000. One reason being that the charges are received 
in advance of the services.” 

Without discussing the reasons set forth in said amended peti- 
tion in detail, enough question was raised in the mind of the 
hearing Commissioner to justify the granting of the petition 
herein. 

Without discussing reasons fully, the hearing Commissioner 
feels that the rates as fixed in the original hearing were induced 
very largely by an agreement which had been made between the 
telephone company and various members of this Commission. 

The Commissioner who heard the original case acted entirely 
on what he believed this agreement to be. He rendered what 
seemed to be a reasonable decision, but subsequent matters have 
come up which seem to make it necessary to review this decision. 

In a recent case held in the Federal Court for the Southern’ 
District of Indiana, in which the Bell Telephone Company was 
appearing, the Court, in effect, held that rates cannot be fixed 


by agreement but must be based on a valuation of the property 
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of the utility actually used and useful. For the reason that this 
was not done in the case referred to, a new hearing is ordered. 

In the Martinsville case the Commission felt, at the original 
hearing, and still feels, that if rates could be fixed on actual 
costs, as was done in the original order, about the best and most 
equitable method possible would be followed. This was very 
largely done. The city and the utility agreed on the rate base, 
determined as before stated on actual costs. No evidence was 
offered of fair value. Since this was not done, and both the 
utility and the city pa: ated in an agreement without fixing 
value, there seems to be no escape from the fact that a new hear- 
ing should be granted herein. 


Singleton, McCardle, McIntosh, Commissioners, concur. 





CONNECTICUT PUBLIC UTILITIES COMMISSION, 


CITY OF HARTFORD 
; v. 
NEW YORK, NEW HAVEN & HARTFORD RAILROAD 
COMPANY. 


[Docket No. 1087.] 


Crossings — Elimination — 24-hour protection, 

1. Primary reasons for the elimination of grade crossings in popu- 
lous centers having 24-hour gate protection were held to be because of 
the delay to highway traffic and the obstruction of city development 
rather than dangerous character of the crossings, p. 564. 

Service — Safety — Railroads. 

2. Public safety and adequate service are of primary importance 
in the rendition of public service and, although as between the two, 
the former is more important, they must be taken as interconnected 
elements in determining whether a railroad utility should be directed 
to use its funds for any particular improvement, p. 564. 


Commission — Power over managerial questions — Necessary im- 


provements. 

3. A utility may be presumed to know its own needs better than 
the Commission does and a statement by a railroad company that more 
necessary improvements must be delayed if a proposed separation of 
grades is ordered will be accepted as correct in the absence of a con- 
trary showing, p. 564. 

P.U.R.1928E. 
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Crossincs — Commission jurisdiction — Apportionment — Statutes. 

4. The heavy burden of expense placed upon a railroad company by 

state statute for the elimination of grade crossing made primarily neces- 

sary for the city’s development is a matter over which the Commission 

has no control other than to consider the amount involved in respect 

to the company’s financial condition and the necessity of other neces- 
sary improvements, p. 566. 


[September 21, 1928.] 


Morion by city to continue proceedings on a petition for the 
elimination of a grade crossing; case reopened for consideration 
of elimination plans during the ensuing year. 


By the Commission: The city of Hartford filed with the 
Commission on January 13, 1914, a petition alleging that the 
crossings at grade with the tracks of the New York, New Haven 
& Hartford Railroad Company at Windsor, Russell, Avon, and 
Canton streets in Hartford, constituted a dangerous condition 
and outlined in said petition a plan or scheme for the elimina- 
tion thereof and prayed that the Commission approve the altera- 
tions, changes and improvements set forth in the petition under 
the statutes made and provided therefor and to make such other 
orders in the premises as the Commission might determine. 

Hearings were had upon the petition in February 1914, to 
which the city and the railroad company were the chief parties 
in interest and at which evidence in support of and against the 
alleged dangerous condition at these crossings was produced and 
plans of elimination were presented by the city for the consid- 
eration of the railroad company and the Commission. The Com- 
mission found at that time from the evidence then presented, that 
said crossings were dangerous and that public safety required 
their elimination. As this finding was made more than fourteen 
years ago it should now and in future hearings be subject to 
review and modification if changed conditions warrant. Further 
proceedings on the petition as well as upon petitions of the city 
for elimination of other grade crossings in Hartford pending at 
that time were postponed indefinitely by an order of the Com- 
mission under date of April 29, 1914, upon application of the 
railroad company and hearing thereon with the city present, 


wherein it appeared that the financial condition of the company 
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did not warrant further procedure by the parties under the pend- 
ing petition. The city consented to the indefinite continuance 
and the Commission made its order of indefinite continuance 
based upon the agreement of the parties in interest and provided 
in the order that if the company’s financial condition should 
at any time appear to either the city, the railroad company, or 
the Commission to justify further procedure in the premises the 
matter would be assigned for a hearing by the Commission upon 
request of either the railroad company, the city of Hartford, or 
upon motion of the Commission. 

On January 19, 1928, the city of Hartford filed with the 
Commission a motion to reopen the hearing upon the elimination 
of the aforesaid crossings pursuant to the terms of the indefinite 
postponement. Said motion to reopen was heard by the Com- 
mission, after notice to the railroad company, in Hartford, on 
Tuesday, May 15, 1928. 

At the hearing on the motion the railroad company claimed 
its present financial condition would not warrant the expense 
that would be placed upon it by the elimination of the crossings 
and asked for a postponement of the hearing for three months 
in order to present a complete statement of its present financial 
condition, stating that the importance of the matter required a 
careful study by one of its vice presidents, and required the 
preparation of extensive and detailed data. The claims appear- 
ing reasonable, the Commission granted the request for adjourn- 
ment and continued the hearing to July 9, 1928, at which time 
the parties again appeared an‘ were at issue on the question of 
the financial ability of the railroad company to carry out the 
elimination of these crossings. 

The railroad company presented through its vice president, C. 
FE. Smith, a comprehensive review of the company’s financial 
condition since 1914, its financial obligations at the present time 
and in the immediate future with respect to necessary improve- 
ments of its properties, its present, past and prospective earnings 
and expenses of operation and its attitude with regard to the 
elimination of these particular crossings. The salient claims as 
culled from this statement are as follows: 

1. Since 1913 the-company has not earned a reasonable re- 
P.U.R.1928E. 
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turn on the fair value of its property devoted to the public 
service. 

2. Operation of the company during the period 1919 to 1923, 
inclusive, not only failed to produce a net income, but resulted 
in a total deficit of about $27,200,000 for the period and while 
the company has earned a net income commencing 1924, the 
zotal net income since then has about equalled the accumulated 
deficit for the period of 1919-1923. 

3. The operating revenues of the company from both freight 
and passenger service are decreasing and an increase in net in- 
come can only be effected by reducing operating expenses, which 
calls for the reinvestment of net income in the form of improve- 
ments to the property, so as to make it possible to carry more 
freight and passengers at less cost. 

4. In carrying out this policy, the company has expended be- 
tween 1912 and 1927, $40,000,000 for new equipment, $15,- 
000,000 for improvement of freight yards, $5,000,000 for re- 
placement of track structure, $2,000,000 for improved shop ma- 
chinery and $12,000,000 for miscellaneous improvements. Im- 
portant additional improvements to be made in the future are 
increasing the trackage between New Haven and Providence, 
Rhode Island, and double tracking the single line between New 
London and Worcester, in order to adequately accommodate traf- 
fic, the cost of both improvements being estimated to run into 
millions. 

5. During the last decade, the company has expended in the 
improvement of its properties in Hartford and East Hartford, 
$3,500,000. 

6. The company’s policy has always been the elimination of 
grade crossings at such times as the company could financially 
afford it, which policy has resulted in one-half of the highway 
crossings in Connecticut being separated crossings. 

7. The company desires to be relieved of the burden of ex- 
cessive grade crossing eliminations while it is re-establishing 
itself in a sound financial position, in order that it may devote 
as much of its funds as possible in the improvement of its phys- 
ical property and in furnishing New England industries with a 


quality of service that will enable them to compete successfully 
P.U.R.1928E. 
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with industries in other parts of the country. During the in- 
terim, public safety can be preserved by the maintenance of 
grade crossing watchmen, gates, visible and audible signals and 
modern highway signs, near the crossings. During recent years, 
the company has been developing and installing many of the 
last two protective devices. 

8. The traveling public should assume a much larger share 
of the cost of grade crossing elimination than in the past because 
train movements have been decreasing and railroad crossings 
have been protected at a great cost to the company, while high- 
way traffic has increased tremendously and the accidents oceur- 
ring at the crossings are chiefly due to the carelessness of users 
of the highway. 

9. The company is faced with large expenditures for grade 
crossing eliminations in other states wherein it operates, par- 
ticularly in Massachusetts, and many projects have been ordered 
by those states in past years, but held in abeyance on account of 
the company’s financial condition. 

10. The company has been ordered by the Interstate Com- 
merce Commission to equip with automatic train control its 
tracks between New Haven and Springfield, between New Haven 
and Auburn, Rhode Island, and between New Haven and New 
York, the cost of which will amount to several million dollars. 
The company was excused temporarily by the Commission from 
the installation of that device on its tracks between New Haven 
and New York, on account of the financial condition of the 
company. , 

11. The company has agreed to expend in Connecticut on 
grade crossing eliminations $600,000 during the years 1927 and 
1928 in co-operation with the State Highway Department in the 
improvement of trunk line and state aid roads and the elimina- 
tion of dangerous conditions at crossings thereon. 

12. The company is expending about $1,000,000 annually in 
grade crossing eliminations throughout its system as a result of 
which a number of grade crossings will be eliminated each year 
and the company should continue this work. An additional 
million dollars to eliminate the four crossings in question would 
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require the curtailment of other necessary improvements to the 
company’s property. 

13. The estimated cost of eliminating these four crossings 
would be at least $1,500,000 and might be $2,000,000. 

14. Based upon a traffie count covering the hours of 6 A. M. 
to 10 P. M. on July 2 and 3, 1928, taken at the four crossings 
in question and also at the intersection of Main and Pearl streets 
and Main and Morgan streets in Hartford, the delay to traffic at 
all the four crossings is considerably less than the delay at the 
two street intersections. 

15. From the records of the company, no accidents have oc- 
curred at Russell street in about twelve years; there has been 
only one fatality at Avon street crossing during that period, 
minor injuries to four trespassers and eight injuries to automo- 
biles by failure to stop upon signal; there has been no fatality 
at Canton street crossing during the same period and about 
twenty automobiles have been damaged by running into the 
crossing gates when down; at Windsor street crossing two tres- 
passers have been killed during the 12-year period, two more 
trespassers have been injured and about sixteen automobiles have 
been damaged by running into the crossing gates when down. 

16. A minimum period of from five to ten years will be re- 
quired before the company will have made sufficient financial 
progress to warrant undertaking the elimination of the crossings. 


Claims of the City. 


The claims of the city with respect to the elimination of these 
crossings may be summarized as follows: 

1. The crossings can be eliminated at a cost less than 
$1,500,000, the minimum estimate of the railroad company. 
However, no approximate amount of the cost was given by the 
city as its estimate. 

2. While the crossings may not be unusually dangerous in 
comparison with other crossings located in populous centers, the 
existence of the crossings unreasonably delays traffic over the 
streets involved, and Windsor street particularly. As examples 
of such delay the city stated that a delay to traffic on one occasion 


when the gates were down at the Windsor street crossing lasted 
P.U.R.1928E. 36 








562 CONNECTICUT PUBLIC UTILITIES COMMISSION. 


nine minutes, and that during a period of one hour’s observation 
a total delay of twenty-seven minutes to traffic occurred at the 
crossing. 

3. The elimination of the crossings is desirable not only to 
avoid delay to all kinds of highway traffic, including the city’s 
fire apparatus, but is also desirable in order to remove a hin- 
drance to the development of the city since the crossings obstruct 
a direct and natural outlet from Main street to points north of 
Hartford ; which additional outlet is necessary in order to relieve 
the present and increasing congestion on Main street now serving 
as a traffic route out of Hartford for points north. 

4. The elimination of these crossings would constitute for the 
railroad company reasonable excuse for postponing other elimi- 
nations in other states where such projects are now in abeyance 
on account of the company’s financial condition, and the eost 
could be financed by postponing some particular improvement 
to the company’s property in contemplation as stated above. 

With respect to the first claim of the city, it appears that the 
cost of eliminating the crossings under the city’s original plan 
was estimated in 1914 at about $535,000. The railroad com- 
pany stated at the present hearing that such plan is unfeasible 
because it provides for a 13 foot elevation in the track structure 
which would not be satisfactory from an operating standpoint. 
Whatever plan might be satisfactory to both parties and ap- 
proved by the Commission, it is a well known fact that the prices 
of construction, labor and materials have increased tremendously 
since 1914, adding greatly to the cost of elimination on any 
plan. With respect to unusual delays at the crossings as set forth 
in the second claim of the city, the railroad company conceded 
them as unreasonable and as extraordinary, and promised a cor- 
rection. With respect to the fourth claim of the city, the railroad 
company claimed that other states demand equal preference in 
the matter of priority of elimination and that the company 
knows of no planned improvement which could be delayed and 
the cost thereof devoted to the elimination of these particular 
crossings. The company conceded, however, that should the 
Commission order the elimination, it would have to raise the 
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money by postponing some contemplated and necessary improve- 
ment. 

The statute under which the original petition was brought is 
§ 3710 of the General Statutes (Revision of 1918), which has 
remained substantially the same since the original enactment in 
1889. With regard to the apportionment of the cost of elimina- 
tion, the statute provides that not more than one-fourth of the 
cost shall be apportioned against the city where the highway 
was laid out prior to the construction of the railroad intersecting 
it, and not more than one-half shall be apportioned to the city 
where the highway was laid out subsequent to the construction of 
the railroad intersecting the highway. No evidence was intro- 
duced at any of the hearings as to whether Windsor street was 
laid out prior or subsequent to the railroad tracks intersecting 
it, although the city claimed, and the railroad company denied, 
that Windsor street was laid out before the railroad was con- 
structed. No claims in that respect were made by either party 
relative to Avon, Russell, and Canton streets. Assuming all of 
the highways in question to have been laid out prior to the con- 
struction of the railroad, the maximum apportionment to the 
city under the present statute upon the minimum estimate of 
cost made by the railroad company, $1,500,000, would be one- 
fourth, or $375,000, and the balance to be borne by the railroad 
company would be three-fourths, or $1,125,000. If, in fact, 
Windsor street was laid out subsequent to the construction of the 
railroad, the maximum apportionment to the city would be 
greater, but it would not necessarily be 50 per cent of the total 
cost since conceivably Canton, Russell, and Avon streets, one or 
more of them, may have been laid out prior to the construction 
of the railroad, in which event less than 50 per cent of the cost 
might equitably be apportioned to the city. It seems probable 
that the apportionment to the railroad under any circumstances 
would approximate $1,000,000 under the present provisions of 
the statute. 

The question then is whether the financial condition of the 
railroad company upon the evidence submitted warrants the re- 
opening of the case at this time and placing upon the company 
P.U.R.1928E. 
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an expense of probably $1,000,000 in the elimination of these 
crossings. 

[1] Whenever crossings having 24-hour gate protection in 
populous centers are proposed to be eliminated the primary rea- 
son is because the crossings delay highway traffic and obstruct 
the natural development of the city concerned and not so much 
because the crossings are unusually dangerous. Obviously the 
cost of eliminating many such crossings would run into millions 
of dollars and constitute a burden that could probably never be 
borne in large part by the railroad company, and could only be 
borne by a distribution of the larger part of the cost upon the 
state or city, or both. The evidence submitted by the railroad 
company with regard to public safety at the four crossings and 
the greatly disproportionate increase of highway traffic to rail- 
road traffic in recent years and claims 2 and 3 advanced by the 
city for the elimination of the crossings, bear out this general 
statement. Accident records compiled by the Commission since 
1911 (substantially the same as the record submitted by the 
railroad company) do not establish the crossings as unusually 
dangerous. -Protection twenty-four hours in the day by gates or 
watchmen at the crossings should safeguard all but careless and 
reckless individuals. 

[2,3] Inasmuch as the crossings are not unusually dangerous 
due to 24-hour protection, public safety as a reason for the elimi- 
nation of the crossings, becomes of secondary importance com- 
pared with the reasons advanced by the city for elimination and 
stated above. The question at issue, therefore, narrows down 
to a determination of whether the railroad company should elimi- 
nate these crossings in preference to one or more of a series of 
necessary improvements to its property that would improve its 
general railroad service. Public safety and adequate service are 
of primary importance in the rendition of public service and, of 
course, as between the two, the former is more important, al- 
though they are more-or-less interconnected since adequate serv- 
ice connotes safety of operation. In this respect the numerous 
improvements planned by the company relate in large part to 
increasing the factor of public safety. The evidence clearly 


shows that the elimination of these crossings at this time cannot 
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be carried out without foregoing some necessary improvement. 
With respect to such improvements, affecting the company’s gen- 
eral railroad service, the company may be presumed to know its 
own needs better than the Commission does, and its statement, 
in the absence of a contrary showing should be accepted as rea- 
sonably correct. 

The four crossings are in close proximity to each other in a 
more or less congested portion of the city, and the elimination 
of any one would naturally involve the other crossings. 

The Commission is personally familiar with these crossings 
and with the volume of railroad and highway traffic passing over 
the same, and recognizes the desirability of their elimination as 
grade crossings, both in the interest of safety and civic improve- 
ment. 

Avon street crossing, on account of the steep grade from the 
west and the number of tracks in the highway, presents the 
physical appearance of being the most dangerous and the most 
difficult to safeguard as a grade crossing. 

The inclusion of the four crossings in one general scheme of 
elimination involves a large amount of engineering study and 
surveys to prepare proper economic plans and estimates for their 
elimination which will best accommodate highway travel and pro- 
vide for the city’s development, and at the same time least inter- 
fere with the proper operation and maintenance of the railroad 
company’s plant used for public transportation. To make such 
surveys and prepare such plans will necessarily take considerable 
time, as the importance of the undertaking and the amount of 
money involved make it extremely advisable to adopt the best 
possible plans under all the circumstances. The city prepared 
plans in 1914, as detailed in its petition, which met with serious 
opposition at that time from the railroad company on account of 
the physical difficulties created for proper railroad operation. 
The railroad company has submitted no plans. 

Assuming the reasonable necessity for the elimination of these 
crossings and the considerable time required in preparing proper 
plans which would have to be approved by the Commission, it 
would seem desirable that if financial arrangements could be 


made between the company and the city, or when the company’s 
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financial condition warrants the expenditure necessary for the 
elimination of these crossings, the work should be promptly un- 
dertaken without having to endure the long delay necessary to 
prepare plans. 

[4] The heavy burden of expense placed on the railroad com- 
pany by the statute in the elimination of city street crossings, 
made primarily necessary for the city’s development, is a matter 
over which this Commission has no control, other than to take 
it into consideration, together with consideration of the total 
amount involved in determining whether the financial condition 
of the company and its general financial obligations in other 
grade crossing eliminations, warrant the expenditure at the 
time. 

We do not believe that an order of elimination should issue 
at this time, but we do believe that consideration should be given 
to the preparation of plans during the ensuing year. 

Wherefore, the case is reopened for the sole purpose at this 
time, of considering elimination plans and estimates and such 
matters and motions as may be incident thereto. 

We hereby determine and direct that notice of the foregoing 
be given to the interested parties by Henry F. Billings, Secretary 
of the Commission, by forwarding by registered mail, true and 
attested copies thereof, addressed one to the mayor and board of 
aldermen of the city of Hartford, Hartford, Connecticut, and 
one to Arthur E. Clark, secretary, the New York, New Haven & 
Hartford Railroad Company, New Haven, Connecticut, on or 
before the 29th day of September 1928, and due return make 
hereon. 


Note.—Crossings. 


I. Regulation by the Commission or state, 566. 
II. Regulation by local authorities, 568. 
III. Grade separation and crossing elimination: 
a. Apportionment of expense, 569. 
b. Degree of danger, 571. 
ec. Other considerations in crossing elimination, 572, 
IV. Establishment of grade crossings, 574. 
V. Protection of existing crossings, 576. 


I. Regulation by the Commission or state, 


The Commission has no jurisdiction to order a grade crossing to 
P.U.R.1928E. 
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be eliminated except by causing the grade of the highway and the 
railroad to be separated, and a petition asking only that a crossing 
be vacated and abandoned cannot be entertained notwithstanding a 
contemplated consolidation of crossings at another point. Board of 
County Comrs. of Clark County v. Baltimore & O. R. Co. (Ind.) 
No. 9007, Dec. 16, 1927. 

The fact that a grade crossing is of a hazardous character and 
requires protection should never be determined by a requirement 
that a sufficient number of accidents must first occur or human 
lives be lost, where the Commission is given by law (§ 10459, Re- 
vised Statutes of Missouri 1919) exclusive power over the protec- 
tion of grade crossings. State Highway Commission v. Wabash R. 
Co. (Mo.) Case No. 5466, Dec. 6, 1927. 

The petition of a township committee, in Re Gloucester Town- 
ship, April 10, 1928, for the establishment of a crossing that would 
involve the closing of a private crossing, was refused, where no 
testimony was offered from which it could be inferred that the pub- 
lic had rights in the private crossing, because of the fact that the 
closing of a private crossing does not come within the scope of 
the statute defining the powers of the Board. The New Jersey 
Board of Public Utility Commissioners stated: “Section 21 of the 
Act Creating the Board of Public Utility Commissioners defining 
the authority of the Board in the matter of grade crossings presup- 
poses the existence of a highway over the right of way of the rail- 
road.” 

The Commission has power to order the construction of an under- 
pass, where a state highway crosses a railroad at an acute angle, 
without permitting the construction of a 6 degree curve in the 
highway to allow the road to pass under the tracks more nearly 
at right angles, in view of the added danger of a curve between 
the walls of a cut. Lehigh Valley R. Co. v. Public Utility Comrs. 
—N. J. L. —, 137 Atl. 442, May 17, 1927. 

The Commission may order the closing of a grade crossing near 
an underpass at the crossing of a state highway and the diversion 
of traffic to the highway. Ibid. 

The Commission may reasonably require an underpass 66 feet 
wide, with space for sidewalks, where this is the settled future width 
of the road. Ibid. 

A railroad, in accepting a franchise from the state giving it the 
right to operate over its highways, has agreed to submit to the reg- 
ulations and burdens imposed by the state in so far as they relate 
to the safety of the public where its tracks cross the highways at 
grade. Re Baltimore & O. R. Co. (Ohio) Cause No. 5005, May 15, 


1928. 
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Under the provisions of the Public Service Company Law giving 
a Commission power to apportion the expense of crossings, the Com- 
mission can allocate the cost of effectuating a crossing plan to make 
adequate and safe an old highway bridge over railroad tracks, un- 
restricted by fixed standards in effect prior to the Public Service 
Company Law, whether such standards be general as in the statute 
(Act of June 7, 1901, P. L. 531) providing for equal participation 
between the railroad company and the municipality, or specific as 
in the case of contract ordinances, or court decrees. Sharpsville v. 
Pennsylvania Co. (Pa.) Complaint Docket No. 5009, March 9, 
1926. 

Under the provisions of the Public Service Company Law giving 
the Commission power to apportion the expense of crossings, a mu- 
nicipality can be required to bear a part of the expense of recon- 
structing an old highway bridge over railroad tracks. Ibid. 

In Re Legislative Joint Resolution No. 59, R-3447, Feb. 13, 1928, 
the legislature of the state of Wisconsin enacted a resolution direct- 
ing the State Commission to cause the removal of the center abut- 
ment under a railroad viaduct on a certain highway that had re- 
sulted in a highly dangerous traffic condition. An objection was 
offered on behalf of the railroad company to the jurisdiction of the 
Commission to proceed in the hearing on the ground that the joint 
resolution was without force and effect. The Commission found 
that it had nd option under the mandate of the resolution but to 
order the removal of the center pier and the expense of the change 
was accordingly apportioned between the railroad, the county and 
the village. 


II. Regulation by local authorities. 


A notice and hearing by a city board in 1927 as to the necessity 
of the laying out of certain streets which had already been laid out 
in 1911 without notice or hearing to the railroad which they crossed, 
was held not to be a compliance with the statutory (Railroad Law, 
§ 90) requirement providing for prompt notice by the local author- 
ities of its intention to lay out and the granting of opportunity to 
the railroads to be heard, and the Commission was consequently 
without jurisdiction to entertain the application for apportionment. 
Re New York (N. Y.) Case No. 2865, Feb. 28, 1928. 

The Commission cannot make a determination as to the method 
by which a new street or a new portion of a street shall cross a 
steam surface railroad until local authorities have determined that 
such street is necessary and a hearing has been afforded after due 
notice to the railroad company in compliance with the Railroad 


Law (§ 90). Ibid. 
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111. Grade separation and crossing elimination, 


a. Apportionment of expense. 


Where it was not essentially the relief from the hazard of cross- 
ing railroad tracks at grade which necessitated the construction of 
a pedestrian subway, but the fact that owing to the creation of an 
artificial barrier by a railroad for its sole benefit, the pedestrian 
traffic in order to accomplish a crossing, must either use the hazard- 
ous vehicular roadways of the present subway or climb over the 
barrier, the cost of constructing the pedestrian highway was as- 
sessed 25 per cent to a city and 75 per cent to the carrier. Re 
Marysville (Cal.) Decision No. 19113, Application No. 14132, Dec. 
10, 1927. 

In Re San Luis Obispo, Decision No. 19060, Application No. 
14178, Nov. 30, 1927, the California Commission, in granting au- 
thority to a county to construct an overhead crossing, inserted the 
condition that no portion of the cost assessed to the county for 
the construction or maintenance thereof should be assessed by the 
county, in any manner whatsoever, to the operative property of the 
carrier involved. 

The contention was made by the Connecticut Highway Commis- 
sioner that an apportionment of expense between the parties inter- 
ested in the elimination of a grade crossing should be upon the 
percentage basis rather than a flat sum because of previous experi- 
ence in the elimination of dangerous conditions where the actual 
cost exceeded considerably the cost estimated by a railroad company. 
The Connecticut Commission thought, however, that a fixed amount 
should be assessed where the approved plan involved considerable 
highway work not directly connected with the grade elimination. 
The Commission stated: “Where it is possible to determine the 
approximate cost of ‘the removal, change or relocation of such cross- 
ing, highway, road, tracks, pipes, wires, poles, or other fixtures or 
tree or building or other structure, as may be necessary to eliminate 
such dangerous conditions ;’ it would seem unwise to adopt percent- 
ages on a considerable amount of work not necessarily connected 
with the elimination.” Re New York, N. H. & H. R. Co. Docket 
No. 5070, July 16, 1928. 

The Connecticut Commission commenting upon the relative pro- 
portion of expense to be borne by parties in the elimination of grade 
crossings stated: “Where a strictly utilitarian plan is considered 
for apportionment purposes as in this case, an amount approximately 
one-half the cost of such plan may reasonably represent what the 
railroad company should pay as its portion on the approved plan, 
taking into consideration all the facts presented.” Ibid. 

No portion of the expense incident to the elimination of a grade 
P.U.R.1928E. 
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crossing can be apportioned to the Federal Government, where a law 
of the state places all Federal Aid funds into the state “Road Fund” 
before disbursement, thereby eliminating the Federal Government 
as a direct party to any such proceedings. Department of Public 
Works and Buildings, Division of Highways v. Chicago, R. I. & P. 
R. Co. (Ill.) No. 15278, Nov. 23, 1927. 

In Re Board of Estimate and Apportionment, Case No. 2666, 
March 21, 1928, the New York Transit Commission held that an 
18-foot clearance was a reasonable one for the New York Central 
Railroad and that the cost of eliminating the crossing with such a 
clearance should be apportioned, notwithstanding an objection by 
the city of New York that a 164-foot clearance was customary and 
sufficient, and that the cost of any additional clearance should be 
borne by the railroad alone. Chairman Gilchrist said: “The prin- 
ciple which has customarily actuated the Commission in allowing 
the inclusion of amounts in joint grade crossing accounts has been 
that the railroad company is entitled to reasonable replacements of 
all its facilities enjoyed prior to the elimination work and which 
have been disturbed or destroyed by the new construction. It 
follows that this replacement should be a charge against the joint 
account, or otherwise the railroad company would be compelled to 
bear more than its statutory one-half of the cost. Similarly, any 
new or expanded facilities constructed in conjunction with the elim- 
ination are considered as additions and betterments to the railroad 
and excluded from the joint account. Otherwise the railroad com- 
pany would be benefited by state or municipal aid for improvements 
not properly falling within the strict sense of the grade crossing 
elimination and for which the state has never assumed any of the 
liability. . . . Prior to the construction of the highway bridge 
there was no obstruction at this point limiting the height at which 
freight loads could be brought in. The 18-foot clearance is expected 
to furnish a clearance which will reasonably permit the continuance 
of the former facilities enjoyed by the railroad company. It will 
not increase them in any way. If the railroad should be required 
to pay for this additional clearance, it would be bearing a larger 
proportion of the cost than the statute requires and I recommend 
that the Commission approve the accounting filed by the railroad 
company and apportion the cost accordingly.” 

In the absence of statute the Oklahoma Corporation Commission 
adopts the following theory in apportioning the expense of a grade 
separation between the railroad and the highway authorities: “The 
Commission is of the opinion that the overhead crossing should be 
located on the alternate route, and at the point indicated in plain- 
tiffs exhibit herein, and that the cost of constructing the same 


should be prorated on a fifty-fifty basis between complainant and 
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defendant, after deducting from said cost the amount which would 
be required to build the highway on the section line across said 
right of way if the railroad right of way was not there. This is on 
the theory that if no railroad is there the State Highway Commis- 
sion would have to expend that amount of money in the construction 
of said road, and that the railroad company should not be forced to 
pay any part of such sum, but should pay one half of the excess 
amount expended in building grade separation from break of grade 
to break of grade.” County Commissioners v. MKT R. Co. Cause 
No. 8483, Order No. 4427, Sept. 4, 1928. 


b. Degree of danger. 


The New Mexico Commission has intimated that serious consid- 
eration should be given to foot passengers in the construction of 
viaducts over grade separation, stating: “The Commission advises 
that the approaches to the said foot viaduct across the tracks should 
be so altered and lengthened as to make said approaches accessible 
to all foot passengers who desire to use said bridge, as the Commis- 
sion finds that the viaduct in its present condition is not safe for 
pedestrians desiring to use the same on account of said steep ap- 
proaches and long, arduous stairways.” Re Atchison, T. & S. F. 
R. Co. Docket No. 43, Sept. 1, 1928. . 

The legislature in providing for an appeal to the Commission on 
the question of the separation of grades did so with a view not only 
to avoiding highway and railroad accidents but also to prevent 
the placing of undue burdens on common carriers and the public. 
Re Baltimore & O. R. Co. (Ohio) Cause No. 5005, May 15, 1928. 

The interest and safety of the citizens of a state are of paramount 
interest in the consideration of what an ordinary, prudent, and rea- 
sonable driver would do where the statute controlling the protection 
and elimination of grade crossings arises from that section of the 
General Code protecting, by police regulations, the traveling public. 
Tbid. 

The rules of negligence, which are applied by a court in personal 
injury and damage cases such as whether drivers stop, look, and 
listen at a particular grade crossing, cannot be considered as govern- 
ing factors in determining the advisability of a grade separation 
where the empowering statute is primarily for the protection of the 
traveling public and the cost is shared by the railroad and the public. 
Ibid. ‘ 

Necessity and expediency are used as a rule of measure of the 
hazard which grade crossings present, regardless of negligence, reck- 
lessness, prudence, or care and the ensuing financial burden to the 
utility, having due regard for the service which must be rendereu 


and its cost. Ibid. 
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A separation of grades will be ordered wherever a crossing is 
found to be hazardous enough to warrant such an order, even though 
other crossings within the state are equally dangerous or even more 
so. Ibid. 


c. Other considerations in crossing elimination, 


It ‘was considered fair and reasonable that a railroad company 
should assume 60 per cent of the actual expense of an overcrossing 
project where it was benefited to the extent of being relieved from 
crossings, watchmen’s wages, accident suits, and the extraordinary 
care of train movements through territory served by nearby cross- 
ings, the bulk of traffic from which will be deflected to the main 
road structures ; as well as the indirect advantages of free clearance, 
creek channelling and purchase of new right of way for roads by 
the highway department to avoid a number of crossings with the 
carrier’s tracks. Department of Public Works and Buildings, 
Division of Highways v. Chicago, R. I. & P. R. Co. (Ill.) No. 
15278, Nov. 23, 1927. 

An alleged oral agreement of seventeen years standing between 
a railroad and a property owner having land on both sides of the 
tracks, that a bridge be kept open for passage purposes, was not ac- 
cepted by the Commission gn application to substitute a culvert for 
the bridge, where it was denied by the carrier and supported only 
by other personal testimony. Illinois C. R. Co. v. Meyer (Iowa) 
Docket A-4238, April 18, 1928. 

A proposal to substitute for a railroad bridge needing replace- 
ment, a concrete culvert 60 by 65 inches, was modified by an order to 
use a concrete box 6 feet by 6 feet in view of the difficulty which 
horses and other live stock of an owner having land on either side 
of the track might have in passing through the proposed culvert. 
Ibid. 

In ordering a separation of grades, the Missouri Commission dis- 
approved of a proposed plan on the ground that it lacked economical 
design and that some of the costs were excessive. The Commission 
stated: “The Commission is of the opinion and it suggests, in the 
interest of economy and good practice, that said viaduct and ap- 
proaches be designed with a 20-foot roadway and economical ar- 
rangement of sidewalks; that the roadways be flared as much as pos- 
sible at the intersection with streets; that the viaduct piers and 
abutments be designed for the present needs of the railroad company 
and the central span of said viaduct be reduced to the minimum re- 
quired by this Commission for safe horizontal clearance.” Jackson 
County v. Missouri P. R. Co. Case No. 5529, June 7, 1928. 

In ordering a separation of grades at a crossing the Missouri Com- 


mission commented upon the amount of grade to be permitted as 
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follows: “Heavy grades are not desirable on trafficways and espe- 
cially on viaducts and are held as low as possible by all good de- 
signers. The highway department of this state in its program of 
road building considers a grade of 6 per cent the maximum for 
safety. The Commission believes that in this case a grade of 7 per 
cent should not be exceeded.” Ibid. 

Consideration of light and sun to adjoining property through the 
elimination of grade crossing was indicated in the opinion of Chair- 
man Gilchrist of the New York Transit Commission by the follow- 
ing statements: “Before coming to a decision I made a thorough 
personal inspection of the section and attempted to picture the rail- 
road on the embankment as planned and the effect of such an eleva- 
tion upon the neighborhood. The railroad runs in a general east 
and west direction. My inspection was made in the middle of the 
afternoon and the rays of the sun were paralleling the tracks. Ob- 
viously an embankment would not affect the light for the people 
dwelling on the south side of the railroad. My observations indi- 
cated that early in the morning the land to the north of the tracks 
might be somewhat affected. It happens, however, that for a consid- 
erable distance the north side of the tracks is lined by coal yards 
and other industrial enterprises to which direct sunlight is not an 
essential. Some of the dwellings on the north side are on slight 
embankments which would overcome any possible handicap to them.” 
Re Long Island R. Co, Case No. 2899, April 10, 1928. 

A petition of a township asking the elimination of a grade cross- 
ing involving the purchase by a railroad of right of way for a road 
parallel to its track to connect the road, thus cut off, with another 
grade crossing further on, was refused, and the carrier was requested 
to purchase right of way parallel to its track for a short distance in 
another direction to connect the roadway with an overhead structure 
recently erected, establishing another grade crossing in the im- 
mediate vicinity thereof to take care of rural traffic too wide to use 
the overpass. Township Board of Clermont Township v. Chicago, 
M. & St. P. R. Co. (N. D.) Case No. 2841, Nov. 19, 1927. 

A railroad should be required to furnish a private grade crossing 
of sufficient width over which an occasional piece of wide machinery, 
such as binders, headers, and harvesters can be handled, such crossing 
to be fenced and supplied with gates and located in the vicinity of 
overhead structure too narrow to handle such traffic. Ibid. 

The supreme court of Pennsylvania has held that a county is 
liable for damages resulting to a private property owner from a 
separation of grades by means of a traffic bridge and more par- 
ticularly by the approaches thereto, since the approaches are part 
of the bridge and in apportioning the cost and assessing damages 
the entire project must be considered. Westmoreland Chemical & 
P.U.R.1928E. 
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Color Co. v. Public Service Commission, — Pa. —, 142 Atl. 867, 
May 7, 1928. 

It was held by the supreme court of Pennsylvania that neither 
the state, the county, nor the Public Service Commission would ordi- 
narily be liable for consequential or other damages in the absence 
of legislation so providing, resulting from a separation of grades to 
eliminate a grade crossing. Ibid. 

In determining the damages accruing to property owners by rea- 
son of a separation of grade on a Pennsylvania highway, there were 
several contentions of merchants that their property was damaged by 
reason of ioss of business and the impairment of livelihood, notwith- 
standing the admission that no actual damages had been sustained 
as a matter of fact, and that the property would bring in the market 
as much money after as before the grade crossing was closed. The 
Pennsylvania Commission stated, in answer to one claim: “Ob- 
viously market value cannot rest upon loss of business. The claim- 
ant in assuming a diminution of the value of his property because 
of a diminution in his gross sales or in employing the per cent that 
his sales had fallen off, as the rod to measure shrinkage in market 
value of his realty, proceeded on an unsound basis and one not 
countenanced by law.” A similar disposition was made of other such 
claims. Re Wood, Application Docket Nos. 17650-17659, 17838, 
17866, 17918, June 12, 1928. 


IV. Establishment of grade crossings. 


An application for the establishment of a grade crossing was re- 
fused by the California Commission, in Re Berkeley, Decision No. 
19606, Application No. 14190, April 13, 1928, where the most 
feasible solution of the traffic problem was the opening of a connect- 
ing street diverting traffic to an existing crossing where the opening 
of an additional grade crossing was not justified by public con- 
venience and necessity. 

When a proposed crossing is two blocks from an existing crossing 
an alternate route is available to detour traffic during a few days 
of the year of a county fair, the crossing would be comparatively 
hazardous, expensive to construct, and serve a useful purpose for 
only a few days during each year,—authorization to construct will 
be denied. Re Board of Supervisors of Kern County (Cal.) Deci- 
sion No. 19179, Application No. 14045, Dec. 23, 1927. 

A temporary grade crossing of a railroad by a potentially im- 
portant highway will not be authorized where the evidence shows 
that when such highway is opened across the railroad the grades 
should be separated. Re Burbank (Cal.) Decision No. 19106, Ap- 
plication No. 13920, Dec. 8, 1927. 

While in general the Commission is of the opinion that where 
P.U.R.1928E. 
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private owners subdivide land holdings which require additional 
private crossings under § 485a of the California Code, an attempt 
should be made to consolidate the use of such crossings between two 
owners where reasonably possible. Re Condos, Decision No. 19387, 
Application No. 14257, Feb. 20, 1928. 

In apportioning the expense of construction of grade crossings, 
where it is shown that existing facilities of the carriers involved are 
ample for years to come, the costs of installing additional facilities 
for distant future use should be paid for by the owning company de- 
siring such facilities. Re Los Angeles (Cal.) Decision No. 19049, 
Application No. 1373%, Nov. 19, 1927. 

Where carriers objected to the opening of a proposed crossing by 
a city, upon the ground that flood waters which would be diverted 
and carried by the improvement contemplated might damage certain 
railroad fills some distance from the crossing, the California Com- 
mission authorized the proposal of the city subject to conditions 
properly protecting the carriers in that respect. In Re Pomona, 
Decision No. 19576, Application No. 14107, April 9, 1928. 

Authorization was granted to a county to construct a grade cross- 
ing on condition that no portion of the cost assessed to the county 
for the construction or maintenance thereof should be assessed by the 
county, in any manner whatsoever, to the operative property of the 
railroad involved. Re San Bernardino (Cal.) Decision No. 19076, 
Application No. 14157, Dec. 2, 1927. 

The California Commission has held that while it is customary, 
before acting upon applications to construct tracks across city 
streets or roads, to require a franchise from the political subdivision 
having jurisdiction, this requirement being merely as evidence of 
consent of the local governing body to the proposed construction, 
evidence of such consent having been introduced otherwise, for the 
purposes of the Commission, a franchise from the city is not nec- 
essary. Re Southern P. Co. Decision No. 19543, Application No. 
14200, April 2, 1928. 

The Colorado Commission refused permission to establish a grade 
crossing over railroad tracks approximately 1800 feet from another 
existing crossing in view of the fact that two crossings in such close 
proximity was a distinct hazard, since enginemen would not be able 
to give close attention to two crossings. It was shown that the cost 
of maintenance of the additional crossing was not warranted by any 
possible slight convenience that might be provided for a few people. 
The Commission further stated: “After a careful consideration of 
all the evidence the Commission finds that every grade crossing in- 
stalled is an additional hazard to the safety of the traveling public, 
regardless of the diversion of part of the traffic from another cross- 


ing, because of all the elements that may contribute to an accident 
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at a grade crossing.” Re Board of County Comrs. Application No. 
. 914, Decision No. 1813, June 9, 1928. 

The adoption of a new city map (1911) shifting the position 
of certain streets from twenty to twenty-five feet respectively from 
that on a former map (1901) was held to be a laying out of either 
new streets or new portions of streets and in either case sufficient to 
raise the question whether sufficient notice was given to the railroad 
companies in compliance with the Railroad Law (§ 90). Re New 
York, Case No. 2865, Feb. 28, 1928. 


V. Protection of existing crossings, 


The Connecticut Public Utilities Commission, in commenting 
upon the degree of danger necessary to require separation of grades, 
stated: “The elimination of danger at all railroad-highway grade 
crossings by the separation of grades is not physically or financially 
possible except by a slow and gradual process. The reduction of 
danger at such grade crossings by the installation of modern protec- 
tive devices, such as flash light signals either automatically or man- 
ually controlled, is more immediate and expeditious during the 
necessarily slow process of elimination.” Re State Highway Comr. 
Docket No. 5042, May 17, 1928. 

Permission to install swinging gates at crossings of main tracks 
in order partially to eliminate the stopping of trains has been denied 
by the Minnesota Commission, in Re Chicago, St. P. M. & O. R. Co. 
A-4104, A-4105, Feb. 8, 1928. The Commission said that while it 
is true that an accident may occur at railroad junctions or crossings 
with any form of protection, through occasional failure of the ap- 
paratus or more often through so-called man failure, it is imperative 
that every precaution for safety be exercised. The statute requires 
the installation of an interlocking plant or other device approved 
by the Commission before the full stop is waived; and after fully 
considering the petition and the evidence in support thereof, it was 
found that the swinging gate system and the partial stop plan as 
proposed by the railroads would not provide sufficiently adequate 
safety to warrant approval. 

A red prism light, together with distinctive signs warning the 
highway traveler that he is approaching a railroad and that the 
highway might be blocked, placed along the highway at suitable 
places on each side of a proposed crossing was thought to be adequate 
protection, where the estimated density of traffic was 400 vehicles 
per 24 hours, and where, owing to curves in the highway in ap- 
proaches on either side of the crossing, automobiles would not throw 
their lights on a train blocking the highway. State Highway Com- 
mission v. Wabash R. Co. (Mo.) Case No. 5466, Dec. 6, 1927. 

A petition by a railroad, in Re Boston & M. R. Co. D-1085, April 
P.U.R.1928E. 
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20, 1927, to abolish protection at a crossing over which there were 
thirty train movements daily, and the highway travel, including 
unattended children under nine years of age is considerable, was 
denied. The New Hampshire Commission stated that a less expen- 
sive form of crossing protection is often permitted, but only in rare 
cases should crossing protection be abandoned, as modern highway 
travel calls for an increase rather than a decrease in railroad cross- 
ing protection. 

In Collette v. Boston & M. R. Co. No. 2129, — N. H. —, 140 
Atl. 176, Jan. 3, 1928, one question in issue was the public or 
private character of the road where a crossing existed. The supreme 
court of New Hampshire said that if the crossing were on a highway 
and if it might be assumed that the cross-arm sign in general use 
would have been prescribed by the Public Service Commission (P. 
L. Chap. 249, § 14), its location on either side of the road and on 
either side of the crossing would appear to be a full compliance with 
the statute. 

The New Hampshire Commission held that a statute requiring a 
street railway to contribute towards the expense of highway crossing 
protection where its tracks cross those of a steam railroad, has no 
application to a street railway which is permanently operating motor 
busses in place of street cars which it has abandoned. Re Keene 
Electric R. Co. D-1076, Order No. 1885, Feb. 16, 1927. 

Expediency is equally as important as necessity in determining 
whether or not a grade crossing should be eliminated. Re Baltimore 
& O. R. Co. (Ohio) Cause No. 5005, May 15, 1928. 





INDIANA PUBLIC SERVICE COMMISSION, 


CITY OF HAMMOND 
v. 
HAMMOND, WHITING & EAST CHICAGO RAILWAY 
COMPANY et al. 


[No. 9497.] 


Street railways — Repaving ordinance — Poverty. 

1. Financial embarrassment of a street railway company was held 
to be no defense to an ordinance declared reasonable by the Commis- 
sion which required the company to raise its tracks to conform with a 
new level in a street which was to be repaved by the city, p. 582. 

Franchises — Indeterminate permit — Failure to obey ordinance. 
2. A street railway was ordered to obey a city ordinance requiring 
P.U.R.1928E. ; 37 
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it to raise its tracks to conform with the proposed level in the repaving 
of a street within fifteen days or have its indeterminate permit re- 
voked, p. 583. 

[September 21, 1928.] 

Comptarnt of a city against failure of a street railway com- 
pany to obey an ordinance; company ordered to obey within 
fifteen days. 

Appearances: Gerald Gillett, City Attorney, for city of Ham- 
mond; Crumpacher & Friedrich, Attorneys, for Hammond, 
Whiting & East Chicago Railway Company. 


Ellis, Commissioner: On August 25, 1928, the city of Ham- 
mond, Indiana, a municipal corporation, filed with the Public 
Service Commission of Indiana a complaint against the Ham- 
mond, Whiting & East Chicago Railway Company and the Chi- 
cago Title & Trust Company, trustee, which, omitting caption 
and signature, is as follows: 

“Comes now the city of Hammond, Indiana, a municipal cor- 
poration, and represents and shows to the Public Service Com- 
mission of Indiana as follows: 

“That the complainant city of Hammond, Indiana, is a mu- 
nicipal corporation, duly organized and existing, and that it has 
been so organized and existing in excess of thirty-five years. 

“That the defendant Hammond, Whiting & East Chicago 
Electric Railway Company is a corporation duly organized and 
existing under the laws of the state of Indiana as an electric 
street railway company, and that such defendant as such electric 
street railway company has been operating an electric street 
railway over certain public streets in the city of Hammond, 
Indiana, since the first day of March, 1904, and for a long time 
prior thereto. 

“That the defendant Chicago Title & Trust Company, trustee, 
is an Illinois corporation, with its principal office at 69 West 
Washington street, in the city of Chicago, Lllinois; that said 
Chicago Title & Trust Company, trustee, is a trustee under a 
certain indenture of trust whereby it acquired certain rights in 
the physical properties of the Hammond, Whiting & East Chi- 
cago Electric Railway Company ; that this complainant does not 


have a copy of said indenture of trust and cannot set forth the 
P.U.R.1928E. 
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contents of said trust more fully than it has done, but complain- 
ant charges that said Chicago Title & Trust Company, trustee 
is an interested party in this proceeding. 

“That on the first day of March, 1904, said electric street 
railway company, by Ordinance No. 2094 of the city of Ham- 
mond, Indiana, was given certain rights with respect to the 
operation of a street railway over certain public streets in the 
city of Hammond, Indiana, and that by said ordinance said 
street railway company was given authority to operate a street 
railway particularly on Hohman street from Conkey avenue 
northward to Gostlin street, in said city; that Hohman street, 
during all of said time, has been and now is a public street in 
the city of Hammond, Indiana, and heavily traveled by vehicles 
and pedestrians, and is the principal artery or highway through 
Hammond, Indiana, between the southernmost limits of said 
city and the Chicago city limits on the north. 

“That thereafter and pursuant to said ordinance said street 
railway company proceeded to operate a street railway from 
said Conkey avenue northward to Gostlin street over Hohman 
street, thence west on Gostlin street to Sheffield avenue and 
thence to the Illinois state line, where the tracks of said com- 
pany join with certain street railway tracks in the city of Chi- 
cago, Illinois, and in the state of Illinois, furnishing transit 
from the city .£ Hammond, Indiana, thereafter into the city of 
Chicago. 

“That said street railway continued to operate an electric 
street railway over said Hohman street as herein referred to 
continuously thereafter, and is now so operating said electric 
street railway; that complainant does not specifically mention 
the other streets over which said street railway company operates, 
for the reason that at this time the question of the action of the 
street railway company on such other streets is not pertinent to 
the present complaint. 

“That thereafter and on June 15, 1921, said Hammond, 
Whiting & East Chicago Electric Railway Company surrendered 
its franchise from the city of Hammond, Indiana, and there- 
after and is now operating said street railway company in the 


city of Hammond, Indiana, and particularly over said Hohman 
P.U.R.1928E. 
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street, as herein referred to, under authority of an indeterminate 
permit issued to it by the Public Service Commission of Indiana. 

“That the Board of Commissioners of Lake county, Indiana, 
have executed with the Public Construction Company, a road 
contractor, a certain contract for the pavement of said Hohman 
street, particularly that portion of Hohman street between Hoff- 
man street on the South and Gostlin street on the north, two 
intersecting streets intersecting said Hohman street at right 
angles. 

“That said contract not only has been let, but that the pave- 
ment on either side of the railway tracks of the street railway 
company herein referred to has been actually installed, but 
that said contractor is unable to proceed to pave that portion 
of the street embraced withia the right of way of the street 
railway company and occupied by its tracks for the reason that 
the tracks of said street railway company have not been raised 
to the present grade as established by said improvement pro- 
ceeding. 

“That after a portion of the said improvement was in, as 
hereinbefore recited, namely the concrete strips on either side 
of said street railway company’s tracks, the said street railway 
company was requested to raise the grade of its tracks to con- 
form to the present grade of Hohman street as established by 
said improvement proceeding, but that said street railway com- 
pany declined and refused to raise its tracks to conform with 
said grade. 

“That as a result the contractor has been unable to proceed 
with the improvement in the center of said street and the center 
of said street is not paved and not available for traffic, with the 
result that Hohman street, between said Hoffman street and 
Gostlin street, has been closed to traffic and traffic has been 
diverted around that portion of the street. 

“That on August 3d, 1928 the Board of Public Works of the 
city of Hammond, Indiana, adopted the following resolution 
with respect to the matter of the raising of the tracks of said 
street railway company to conform with the grade of said street, 
as follows: [Resolution and ordinance omitted. | 


“That the necessity of the raising of said street car tracks to 
P.U.R.1928E. 
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conform to the present grade of said Hohman street is fully set 
forth both in the resolution of the board of public works of the 
city of Hammond, Indiana, and in the ordinance adopted by 
the common council of the city of Hammond, Indiana. 

“That the requisite time has expired as fixed by said ordi- 
nance, but that the said street railway company has declined 
and refused to take any steps toward compliance with the terms 
of said resolution or ordinance, and complainant charges that 
it will take no steps in the future to comply with the terms of 
said ordinance in any way unless coerced so to do by the order 
of this Commission. 

“That the city of Hammond, Indiana, through its legislative 
body, the said common council of said city, has determined the 
duty of the street railway company with respect to the matter 
of the condition of its tracks, and that under the law said de- 
termination is in force and is prima facie reasonable; that the 
conformation of said railway tracks to the grade of said street 
is reasonable and necessary in the interest of the public, and 
that great urgency exists with respect to the matter of the rais- 
ing of said tracks. 

“That, as hereinbefore charged, said street railway company 
and its trustee hereinbefore named, willfully decline and refuse 
to comply with said ordinance and to raise their tracks as in said 
ordinance and resolution provided for. 

“That this Commission should determine the reasonableness 
and validity of said action by the city of Hammond, Indiana, 
with respect to said street railway company, and that, upon the 
determination of the reasonableness and validity of said action, 
an appropriate order should be made in the situation coercing 
said street railway company and its trustee to comply forth- 
with with the terms of said ordinance. 

“Wherefore, complainant city of Hammond, Indiana, a mu- 
nicipal corporation, complains of the defendants Hammond, 
Whiting & East Chicago Electric Railway Company and Chicago 
Title & Trust Company, trustee, and prays that the Public Serv- 
ice Commission of Indiana shall determine said ordinance of 
the city of Hammond, and the action of the board of public 


works of Hammond, Indiana, to be reasonable and just in the 
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circumstances and valid, and that an appropriate order issue 
in the situation commanding and directing the said two defend- 
ants forthwith to comply with the terms of said ordinance, and 
providing that upon a noncompliance with the order of this Com- 
mission the indeterminate permit of said railway company shall 
be revoked and rescinded and held for naught, and this com- 
plainant asks all other relief in the premises which may seem 
to the Commission just and meet.” 

Pursuant to notice to interested parties and legal publica- 
tion, a bearing was held on said petition on September 13, 1928, 
at Indianapolis, Indiana. At the time of the hearing the re- 
spondent, Hammond, Whiting & East Chicago Railway Com- 
pany filed its answer. 

The evidence showed that Hohman street is one of the prin- 
cipal streets of the city of Hammond; that the averments of the 
petition in regard to the paving of said street are true. That 
the paving of a portion of the center of said street cannot be 
completed because the tracks of the respondent, Hammond, 
Whiting & East Chicago Railway Company, are below the grade 
of the proposed pavement. That the city of Hammond, by Ordi- 
nance No. 2094, has required said respondent, Hammond, Whit- 
ing & East Chicago Railway Company, to raise its tracks. That 
respondent, Hammond, Whiting & East Chicago Railway Com- 
pany, has refused to comply with the terms of said ordinance, 
pleading its financial inability to carry out the work necessary 
to meet the provisions of the ordinance. The situation, as shown 
by the evidence, briefly is this: One of the principal streets 
of the city of Hammond, which is the logical outlet for traffic 
into the adjacent city of Chicago, Illinois, is now closed to traffic 
between Hoffman street on the south and Gostlin street on the 
north, because the pavement on either side of the car tracks is 
laid and the work of completing the pavement between the tracks 
cannot be carried out because of the refusal of the respondent 
to raise its tracks to the grade of the new pavement. 

[1] Business houses and residences situated along the portion 
of Hohman street in question cannot be reached by vehicle traffic. 
Great public inconvenience is being caused and such incon- 


venience will continue until this situation is remedied. Unless 
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some immediate action is taken it appears that the situation is 
liable to continue during the coming winter season. The only 
defense made by the respondent was its financial inability to 
raise its tracks. The only estimate as to the cost of raising the 
tracks was made by the respondent and includes the rehabilita- 
tion of the tracks. If such estimate is correct, the cost of raising 
the tracks or of raising and rehabilitating the tracks is not a 
large item when considered in connection with the great public 
inconvenience being caused by existing conditions. 

The respondent surrendered its franchise from the city of 
Hammond, June 15, 1921, and is now operating under authority 
of an indeterminate permit issued to it by the Public Service 
Commission of Indiana. 

The Commission is of the opinion that the plea of the re- 
spondent of its financial inability to carry out the work neces- 
sary to raise its tracks should not be controlling in this cause. 
The Commission is of the opinion that the ordinance of the city 
of Hammond heretofore mentioned in this order and the re- 
quirements thereof are reasonable. The Commission is further 
of the opinion that the evidence in this cause warrants the 
revocation of the indeterminate permit of the respondent unless 
immediate action is taken to raise the tracks along the portion 
of Hohman street heretofore referred to. 

Certain reference was made at the hearing and the introduc- 
tion of certain evidence was permitted by the Commission in 
regard to the condition of the tracks of the respondent on other 
streets of the city of Hammond for the purpose only of having 
the entire situation before the Commission. Since the matters 
involved in connection with these streets are not formally before 
the Commission, no action will be taken in regard thereto. 

[2] It is therefore ordered by the Public Service Commission 
if Indiana, that the respondent, Hammond, Whiting & East 
Chicago Railway Company, shall, within a period of fifteen 
days from the effective date of this order, begin work in con- 
nection with the raising of its tracks on Hohman street, as re- 
quired by Ordinance No. 2094 of the city of Hammond, Indiana ; 
provided, that in the event such work has not been begun within 


fifteen days after the effective date of this order and completed 
P.U.R.1928E. 
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within a reasonable time thereafter, that an order will be entered 
by the Public Service Commission of Indiana revoking the in- 
determinate permit of respondent, Hammond, Whiting & East 
Chicago Railway Company. 

Singleton, McCardle, Harmon, McIntosh, Commissioners, 


concur, 





UNITED STATES DISTRICT COURT, SOUTHERN DISTRICT OF 
CALIFORNIA, SOUTHERN DIVISION. 


LOS ANGELES RAILWAY CORPORATION 
v. 
RAILROAD COMMISSION OF STATE OF CALI- 
FORNIA. 
[In Equity N-115 J.] 
(— F. (2d) —.) 


Pleadings — Motions to strike — Constitutional complaint. 

1. Motions to strike unnecessary or objectionable allegations in a 
complaint, which on the whole gives to the court an understanding of 
the material facts and conditions upon which the plaintiff rests its 
contention of infringement of its constitutional rights, will be over- 
ruled, p. 589. 

Courts — Federal courts — Jurisdiction, 

2. The duty of the United States Court is to take jurisdiction of 
any case where the facts show that such court has jurisdiction where 
the plaintiff has neglected to sue in the Federal tribunal, p. 590. 

Constitutional law — Due process — Unlawful state regulation. 

3. A State Commission exercising its powers of regulation in such 
an unreasonable manner as to prevent a carrier from obtaining a fair 
return upon its property devoted to public service, is acting contrary 
to the due process provision of the 14th Amendment to the Constitu- 
tion, and such action is accordingly void, p. 590. 

Injunction — Exhaustion of state remedies — Federal Court. 

4. It is the duty of the Federal Court to issue an injunction against 
the State Commission where there is a clear showing that rates ordered 
by the latter are confiscatory, notwithstanding the fact that a state 
statute allows an appeal to the supreme court of the state from the 
order of the State Commission, p. 590. 

Rates — Constitutional provision — Municipal control. 

5. A constitutional provision expressly reserving to a State Com- 

mission from the time of its creation, the entire control over rates uf 
P.U.R.1928E, 
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public utilities, operates to divest municipalities of all such powers 
previously exercised to control rates or to contract with respect thereto, 
p- 592. 
Injunction — Federal jurisdiction — Contractual relations. 

6. The Federal Court has power to issue an injunction against a 
State Commission’s orders regulating the rates of a utility having a 
franchise with a city where the contractual relationship between the 
city and the utility had been terminated by provision of the State Con- 
stitution granting the Commission the entire control over utility rates, 
thereby superseding the right of the city in this respect, p. 592. 


Constitutional law — Due process — Contractual rates — Federal 
Court. 

7. The Federal Court has jurisdiction to declare confiscatory and 
unconstitutional an order of a State Commission which has actually 
exercised its superior regulatory powers in setting aside a rate fixed 
by contract between a utility and a municipality, p. 594. 


Valuation — Bus property — Street railways. 

8. There is no discrimination in the inclusion of unprofitable bus 
operation in estimates of valuation of railway properties in a complaint 
against a valuation order of a State Commission also including such 
properties, p. 600. 


[September 10, 1928.] 


AppiicaTion of a street railway company in the United 
States District Court for an interlocutory injunction restrain- 
ing the Railroad Commission from denying increased rates; 
granted. 

Before Hunt, Circuit Judge, and James and Sawtelle, Dis- 
trict Judges. 


By the Court: Plaintiff’s electric car tracks occupy public 
streets in Los Angeles’under franchises granted by the city, and 
county, of Los Angeles. Its bus lines are operated under permits 
granted by the county. In some of the franchises for electric 
lines there are provisions that the rate of fare shall not exceed 
five cents except under a proper showing before a competent 
authority having jurisdiction over rates of fare that such greater 
rate is justified; in others there are clauses that the rate of fare 
for any distance one way shall not exceed five cents for one 
passenger. A franchise ordinance adopted in December, 1924, 
provides, among other matters, that the grantee may operate 
in accordance with and limited only by the statutes of California 


applicable thereto, that the rate of fare for any distance shall 
P.U.R.1928E. 
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not exceed five cents for one passenger, that there shall be trans- 
fers and that the franchise is granted upon each and every con- 
dition set forth in the instrument and that a failure to comply 
with each and any of the conditions of the franchise would 
work an immediate forfeiture of all the rights granted. From 
and after 1910 plaintiff had charged a basis fare of 5 cents for 
a continuous ride in the same general direction. Free transfers 
with half fares to school children and students on the electric 
lines, and 10 cents on motor bus lines are the only rates now 
charged and collected. In 1918 the plaintiff requested the Rail- 
road Commission to make an investigation of its service and con- 
dition with a view to stabilization of its financial affairs. In 
May, 1921, the Commission issued a permissive order (19 Cal. 
R. C. R. 980, P.U.R.1922A, 66) authorizing the plaintiff with- 
in thirty days to increase its basic fare to 6 cents; but by advice 
of Henry E. Huntington, who at that time owned all of the 
stock of the company except a few qualifying shares, the au- 
thorized inerease was not adopted, for the reason that Hunting- 
ton believed the company should be put in a reasonably satis- 
factory financial condition as had been recommended by the 
Railroad Commission of the state. As of September 30, 1926, 
there had been issued 200,000 shares of common stock of a total 
par value of $20,000,000, upon which dividends in bonds only, 
in the sum of $1,500,000, and not more, had been paid since 
1911, the last payment having been made in December, 1913. 
Plaintiff alleges that the plan advised was impossible and that 
plaintiff at the time of the filing of the bill herein was indebted 
to the estate of Huntington in a sum exceeding $8,000,000 ; that 
its financial condition grew worse until November, 1926, when 
it applied to the Commission for permission to establish a basis 
fare of 7 cents with 4 single fare tokens for 25 cents and with 
free transfers and half fares for school children and students. 
In asking for the increase the company set up that the cost of 
money was not less than six and one half per cent, which was 
greater than the return possible for it to earn under the basic 
5-cent fare, and that under the proposed increased fare the an- 
nual return would be less than seven per cent per annum. Hear- 


ings were had by the Commission, and about May 17, 1928, the 
P.U.R.1928E. 





XUM 





XUM 


LOS ANGELES RY. CORP. v. RAILROAD COMMISSION. 587 


company requested permission to put in effect, temporarily, a 
basic rate of 6 cents, pending the final outcome of the investiga- 
tion into the merits of the application it had filed. In its last 
referred to application the company averred that it was confront- 
ed with an emergency in that it could not proceed with capital 
expenditures urgently needed, for the reason that it could not 
issue the necessary securities without the consent of the Com- 
mission, and that such consent could not be had until there could 
be a showing of adequate earnings which, in turn, could not be 
presented until the rate of fare was raised and that unless the 
rate was increased there would be a loss of a minimum of two 
million dollars during the year 1927. On June 20, 1927, the 
application was denied, the opinion of the Commission being 
that to what extent the company was being damaged by con- 
tinuing the 5-cent fare depended upon a determination of the 
major issues involved in original applications. After further 
hearings the Commission, on March 26, 1928, made an order 
(Decision No. 19521, P.U.R.1928D, 75) denying the right to 
increase fares, and finding among other things, that the basic 
fare of 5 cents was just and reasonable. Rehearing was denied 
and the order (Decision No. 19521, supra) stands. 

As part of the evidence presented by plaintiff to the Commis- 
sion in the course of its investigation, was a detailed joint report 
on the valuation and financial and other conditions of the plain- 
tiff’s property in 1923, 1924, and 1925, made by the engineer 
of the Railroad Commission, the engineer of the Board of Pub- 
lic Utilities of the city of Los Angeles, and the consulting en- 
gineer of plaintiff company. The report contained values of the 
plaintiff’s property as of December 31, 1924, on bases for cer- 
tain elements of value, provided, so the report stated, it was 
lawful to include such elements in a valuation. The agreed fig- 
ures were: Reproduction cost new, $54,256,795; reproduction 
cost new less depreciation, $39,998,891; historical reproduction 
cost, $41,678,050. These tabulations carried to December 31, 
1926, make total reproduction cost new, $58,796,027 ; reproduc- 
tion cost new less depreciation, $39,774,264; historical repro- 
duction cost, $44,695,098. The totals just given do not include 
amounts for working capital or intangible items. Plaintiff avers 
P.U.R.1928E. 
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that the report demonstrated that under existing rates its prop- 
erty during the years 1926 and 1927 had been confiscated to the 
extent of approximately $4,700,000, and that at the time of the 
filing of this suit was being confiscated by reason of the exist- 
ence of the 5-cent fare in a sum of not less than $7,000 per day, 
and that unless the fares are increased the property will continue 
to be confiscated in an ever-increasing amount. Plaintiff prays 
for an order enjoining the enforcement of the decision and order 
of the Commission and thereby continuing the violation of its 
rights under the Constitution of the United States. 

By motion to dismiss the Commission raised the question of 
the jurisdiction of the Federal court, and whether or not the 
complaint stated grounds for equitable relief. There was also 
a motion to strike a number of allegations in the complaint, on 
the ground that they were redundant and merely evidentiary. 
At the hearing before us it was suggested that inasmuch as the 
motions involved the legal questions determinative of the whole 
case, the answers which counsel for the Railroad Commission 
and for the city of Los Angeles stated they had prepared, might 
be filed at once, and thus the merits of the controversy could be 
better presented to the court for final disposition. Accordingly, 
the Commission and the city filed separate answers and after 
argument the matter was submitted. 

The answer of the Railroad Commission pleaded that the 
reason why the railway company did not avail itself of the right 
to increase the fare to 6 cents was that it was earning at that 
time a greater return upon the fair valuation of its property 
than was reasonable or fair; denied all material allegations of 
confiscation, present or probable; denied that the value of the 
property of plaintiff is in excess of $42,000,000 or that it was 
ever agreed that the alleged joint report as to valuations should 
control as a proper estimate; alleged that 64 per cent upon the 
value of $43,000,000 is a fair return; averred that the orders 
of the Railroad Commission were all in accordance With the 
evidence before the Board, and that the financial condition of 
plaintiff arises from an improper and unwise policy with respect 
to the proportion of bonds to stock now outstanding on the sys- 


tem and its subsidiaries; alleged that in making up its valuation 
P.U.R.1928E. 
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figures the railway company has included properties devoted 
solely to auto bus service as distinguished from street car serv- 
ice ; that the bus fares are upon a higher and greater plane than 
the street car fares and that an increase in the street car fares 
without an existing increase in bus fares would create an unfair 
discrimination as between plaintiff’s patrons and classes of 
patrons; that plaintiff’s system to a larger degree is antiquated 
in the various respects pointed out in the answer. 

The answer of the city of Los Angeles, intervener, as party 
defendant, is in most material respects substqntially like the 
answer filed by the Railroad Commission. It also pleaded the 
terms and conditions of franchises granted to the plaintiff, by 
some of which the rate of fare for any distance one way should 
not exceed five cents for one passenger, and alleged that a cer- 
tain number of the franchises provide that the rates of fare shall 
not exceed 2} cents per mile for any distance, provided that no 
fare be less than five cents; that a certain number of franchises 
limit the fare to 10 cents with power in the board of supervisors 
to establish at any time a fare not exceeding ten cents and not 
less than five; that one franchise provided that the rate should 
not exceed three cents per mile; that all the franchises granted. 
by the city were granted in accordance with the provisions of 
the Constitution of California and the general laws of that state 
and the charter of the city of Los Angeles and ordinances duly 
passed; that subsequent to March 2, 1920, certain franchises 
contained limitations providing a change in cost of five cents 
except where such change might be made by consent of an au- 
thority with power to make a change. 

[1] We can dismiss the several motions to strike portions of 
the complaint by saying that while, doubtless, there are some 
allegations of unnecessary facts and some averments which, con- 
strued strictly, may be objectionable as merely evidential, never- 
theless, the whole complaint gives to the court an understanding 
of the material facts and conditions upon which the plaintiff rests 
its contention that by requiring operation under the present fares 
its constitutional rights have been and are being, and unless re- 
lief be given, will continue to be invaded and infringed. We, 


therefore, overrule the motions to strike, and pass to the more 
P.U.R.1928E. 
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important grounds included in the motions to dismiss, and the 
answers. 

[2] Upon the jurisdiction of the Federal Court, it is enough 
to say that when the facts show that a court of the United States 
has jurisdiction, the duty of the court is to take jurisdiction, and 
where one has a case within the jurisdiction of the Federal 
tribunal, his right to choose a Federal Court cannot properly 
be denied. (Willcox v. Consolidated Gas Co. 212 U. S. 19, 53 
L. ed. 382, 29 Sup. Ct. Rep. 192, 48 L.R.A.(N.S.) 1134, 15 
Ann. Cas. 1034). 

[3] No one at this day will dispute the power of a state to 
regulate the conduct of railways within the borders of the state, 
acting through a Board or Commission whose duty it is to ac- 
complish such regulation; but in the recognition of such power 
of regulation by the state over common carriers and in accord 
with the scope of such power, the Supreme Court has distinctly 
laid down the rule that the property of the railways is under 
the protection of the fundamental guaranties of the Constitu- 
tion, and is, therefore, justly entitled to the protection of the 
law, and there is no power under which such property ean be 
taken from its owner without just compensation or without due 
process of law. (Wisconsin M. & P. R. Co. v. Jacobson, 179 
U. S. 287, 45 L. ed. 194, 21 Sup. Ct. Rep. 115). And closely 
applicable to the case under consideration is the principle that 
if the power of regulation by a State Commission is exercised 
in such an unreasonable manner as to prevent the carrier from 
obtaining a fair return upon the property invested in the public 
service, it passes beyond lawful bounds, and the action in the 
exercise of the power is void because repugnant to the due process 
of law provision of the 14th Amendment to the Constitution. 
(Mississippi R. Commission v. Mobile & O. R. Co. 244 U. S. 
388, 61 L. ed. 1216, P.U.R.1917E, 791, 37 Sup. Ct. Rep. 
602.) 

[4] Section 67 of the California Public Utilities Act pro- 
vides that within thirty days after petition for rehearing is de- 
nied by the Railroad Commission, the applicant may apply to 
the Supreme Court of the state for a writ of review, but that 


in the Supreme Court the case shall be heard upon the record of 
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the Commission, and the review can go no further than to deter- 
mine whether the Commission has regularly pursued its author- 
ity, including a determination whether the order violates any 
right of the petitioner under the Constitution of the United 
States or of the state of California. The statutes makes the 
findings and conclusions of the Commission on questions of fact 
final and not subject to review, and requires that upon the hear- 
ing the Supreme Court shall enter judgment either affirming or 
setting aside the order of decision of the Commission. That the 
review contemplated by the statute is judicial in its character 
has been determined by the supreme court of the state in Pacific 
Teleph. & Teleg. Co. v. Eshleman, 166 Cal. 640, 137 Pac. 1119, 
50 L.R.A.(N.S.) 652, Ann. Cas. 1915C, 822, and Napa Valley 
Electric Co. v. Railroad Commission, 257 Fed. 197, P.U.R. 
1919E, 471, and the same case in 251 U. S. 366, 64 L. ed. 310, 
P.U.R.1920C, 849, 40 Sup. Ct. Rep. 174. It, therefore, seems 
certain that if the plaintiff in the present action had sought re- 
view of the order of the Commission before the supreme court 
of the state and that court had annulled the order of the Com- 
mission, plaintiff would have been obliged either to proceed anew 
before the Commission or to seek a writ of error to the Supreme 
Court of the United States, in which event, were plaintiff suc- 
cessful, it would have been obliged again to proceed before the 
Commission. But such procedure was not the only avenue 
through which relief might be sought, for when the Commis- 
sion made the order denying plaintiff’s right to increase its 
fares, the proceeding being judicial, the company could resort 
to any court having jurisdiction to afford relief. (Prendergast 
v. New York Teleph. Co. 262 U. 8S. 43, 67 L. ed. 853, P.U.R. 
1923C, 719, 43 Sup. Ct. Rep. 466). In Minnesota R. & Ware- 
house Commission v. Duluth Street R. Co. 273 U. S. 625, 71 
L. ed. 807, P.U.R.1927B, 712, 715, 47 Sup. Ct. Rep. 489, the 
Court considered the one question whether the street railroad 
company had the right to go into the Federal Court when it did, 
and whether its suit was premature because of the state statute 
allowing an appeal to the supreme court of the state from the 
order of the State Commission, and held that it should be re- 


membered that the requirement that state remedies he exhausted 
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“is not a fundamental principle of substantive law but merely 
a requirement of convenience or comity.” It follows that if 
there is a clear showing that the rates to which the company is 
confined are confiscatory, the duty of the Federal Court is to 
issue injunction. 

[5, 6] The city would avoid the applicability of these general 
principles by contending that although admitting the franchise 
rates are subject to change by the State Railroad Commission, 
nevertheless the franchises are contracts between the parties, 
and that, therefore, no substantial Federal question is presented 
and the Federal Court is without jurisdiction to grant plaintiff 
the injunctive relief it asks. Briefly answering this contention, 
we think it may well be doubted whether the state of California 
ever delegated power to the city to contract with a public utility 
on the subject of rates so as to restrict future regulation. Since 
the adoption of Article XII, § 23 of the Constitution of the 
state on November 3, 1914, the entire control over rates of pub- 
lie utilities has been expressly reserved to the Railroad Com- 
mission from the time of the creation of that Commission. By 
that constitutional provision municipalities were divested of all 
power over rates. That article provided that from the time of 
the passage by the legislature of laws conferring power upon the 
Railroad Commission respecting public utilities, all powers re- 
specting such utilities vesting in boards of supervisors or munic- 
ipal councils of the several cities in the state should cease so 
far as such powers might conflict with the powers conferred upon 
the Railroad Commission; provided that the section should not 
affect such powers of control over public utilities as relate to 
the making and enforcement of local and police regulations 
“other than the fixing of rates vested in a city;” and provided, 
further, that where any such city shall have elected to continue 
any of its powers to make and enforce such local regulations 
other than the fixing of rates, it might thereafter by a vote of 
its qualified electors surrender such powers to the Railroad Com- 
mission ; and provided, further, that the section of the Constitu- 
tion referred to should not affect the right of any city to grant 
franchises for public utilities upon the terms and conditions and 


in the manner prescribed by law. Section 497 of the Civil Code 
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of California of 1891, page 121, provides that authority to lay 
railroad tracks through streets of a city could be obtained for 
a term of years not exceeding fifty, from the council under such 
restrictions and limitations and upon such terms as the city may 
provide. By the Franchise Act of 1893 (California Statute 
1893, p. 288), a franchise to construct or operate railroads upon 
any public street of a city or to exercise any other privilege 
proposed to be granted by the common council shall be granted 
upon the conditions of that act and not otherwise. We perceive 
no provision in that act by which power is given to the city over 
rates to be included in any franchise granted. The statute of 
1901, page 265, and its amendments provided that municipali- 
ties could grant franchises upon the conditions in the act pro- 
vided and not otherwise, but there weregno words expressly dele- 
gating power to a city to fix rates by contract, and as said by 
the Supreme Court in Home Teleph. & Teleg. Co. v. Los Angeles, 
211 U. S. 265, 275, 53 L. ed. 176, 29 Sup. Ct. Rep. 50, the 
first section of the act contained “an emphatic caution against 
reading into the act any conditions” not clearly expressed in 
the act itself. No decisions of the supreme court of the state 
directly decide the question, and we pass it, merely saying that 
we are inclined to the view that in the absence of an express 
grant to the city of power to fix binding rates in franchises, no 
such power exists; nor can it be implied under the language 
of the act of 1901, or other statutes called to our attention. 
(Stanislaus County v. San Joaquin & K. River, Canal & Irrig. 
Co. 192 U. S. 201, 48 L. ed. 406, 24 Sup. Ct. Rep. 241; San 
Antonio v. San Antonio Pub. Service Co. 255 U. S. 547, 65 L. 
ed. 777, P.U.R.1921D, 412, 41 Sup. Ct. Rep. 428; San Fran- 
eisco-Oakland Terminal R. Co. v. Alameda, 226 Fed. 889; 
Knoxville Gas Co. v. Knoxville, 261 Fed. 283, P.U.R.1920B, 
901). It is perfectly clear, we think, that at least since the 
adoption of the constitutional provision heretofore cited, any 
provision with respect to rates in franchises granted since 1914 
could not be considered as binding contracts of inviolable nature. 

“Denney v. Pacific Teleph. & Teleg. Co. — U. S. —, 72 L. 


ed. —, P.U.R.1928C, 408, 48 Sup. Ct. Rep. 223 (decided Feb. 
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20, 1928) involved an order of the Department of Public Works 
of Washington finding that existing rates charged by the tele- 
phone company were just, fair, and reasonable and that certain 
proposed increased rates were unjust, unfair, and unreasonable 
and that the application for increased rates should be denied. 
The Court stated that the Department of Public Works had made 
its investigation without regard to the franchise rates which 
designated maximum permissible rates, thus disregarding the 
contention that the franchise rates were contractual and, there- 
fore, could not be confiscatory in a constitutional sense. The 
Court affirmed the view of the supreme court of the state, that 
the questions presented were unaffected by the franchise rates, 
and held that the public body had the power to fix reasonable and 
compensatory rates irre$pective of any previous municipal ac- 
tion.” 

[7] We prefer to rest our decision upon the ground that even 
upon the assumption that the city had power to fix the utility 
rate by contract and that the rate provisions contained in the 
franchises granted to plaintiff did constitute contracts, never- 
theless, the-rates specified in the provisions of the franchises 
have been changed by the exercise of the police power of the 
state. It appears that in 1921 the Commission granted plaintiff 
company authority to increase its rates over the basic 5-cent 
fare which was then in force. There were in force and effect 
at that time 102 out of 116 franchises granted to plaintiff or 
its predecessors. Since May, 1921, fourteen other franchises 
have been granted. When the Commission in 1921 made its 
order changing the basic 5-cent fare, it authorized plaintiff to file 
with the Commission and put into effect thirty days from the 
date of the order, a schedule of rates increasing the then-present 
basie fare of 5 cents to 6 cents, and directed that tickets or tokens 
be put on sale. That plaintiff company did not avail itself of 
the right to the increase does not affect the fact that the Com- 
mission exercised its exclusive jurisdiction to regulate rates by 
making and finding that the rates provided for in the franchise 


granted to plaintiff were inadequate, and that the 6-cent fare 
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authorized was a just rate. The Commission in its decision 
said: 

“Tf adequate street railway service is to be given in Los 
Angeles, there appears to be no possibility for the company to 
secure the necessary revenue under a continuation of the flat 
5-cent fare. An increase in the fare in some form, we are satis- 
fied, should be authorized if street railway service is not to 
suffer and great injury is not to result to the development of 
the city.” (19 Cal. R. C. R. 980, 999, P.U.R.1922A, 66, 90). 

The order authorized the company to put into effect within 
thirty days from the date of the order a schedule of rates in- 
creasing the basic 5-cent fare to 6 cents, provided that tickets 
or tokens be put on sale at the company’s offices, on the com- 
pany’s cars, and at such points as the company may select, in 
blocks of 10 tickets or tokens at a total cost of 50 cents for each 
block; and provided further that the single 6-cent fare, as also 
the reduced rate ticket or token fare, shall retain transfer privi- 
leges as then in existence. 

Furthermore, we are of opinion that the proceeding before 
the Railroad Commission (Application No. 13323, P.U.R. 
1928D, 75) out of which the present suit grew, must be heid 
to have been a complete exercise by the Commission of its power 
over the rate specified in the franchises granted to plaintiff. 
How could it be otherwise? The Commission feceived and con- 
sidered original and supplemental applications for an increase 
made by plaintiff. It carried on an extensive investigation last- 
ing from November, 1926, until March, 1928, when it made 
its finding that the 5-cent fare allowed to plaintiff was not an 
unreasonable return, and that under that rate and the method 
of operation for the year ending December 31, 1927, the re- 
turn was approximately 4.9 per cent. The finding of the Com- 
mission rested upon detailed figures concerning the valuation of 
plaintiff’s property. The practical result of the conclusion and 
order of the Commission was to prevent the company from ob- 
taining a fair return upon its property invested in the public 
service. Its order was none the less effective in denying per- 


mission to raise an existing rate inasmuch as the necessary effect 
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was to enforce the existing rate, which would effect confiscation 
of plaintiff’s property. (Mississippi R. Commission v. Mobile 
& O. R. Co. 244 U. S. 388, 61 L. ed. 1216, P.U.R.1917E, 791, 
37 Sup. Ct. Rep. 602). 

We, therefore, hold that the denial of permission to raise the 
existing rate, followed as it was and is by the necessary effect 
of enforcing the rate, was an exercise of jurisdiction and that 
a situation was created wherein the power of the Federal Court 
to enjoin, if confiscation is effected by the order, is ample. 

Let us briefly look at the facts as set forth in the pleadings 
and the exhibits made parts thereof, which included the evidence 
before the Commission. 

We accept as a criterion the rule approved in Smyth v. Ames, 
169 U. S. 466, 546, 42 L. ed. 819, 18 Sup. Ct. Rep. 418, that 
the basis of all calculations as to the reasonableness of rates to 
be charged by a carrier such as plaintiff is, must be the fair 
value of the property being used by it for the convenience of 
the public, and that in finding such value, among the principal 
proper elements to be considered are “original cost of construc- 
tion, the amount expended in permanent improvements, the 
amount and market value of its bonds and stock, the present, as 
compared with the original cost of construction, the probable 
earning capacity of the property under particular rates pre- 
scribed by statute, and the sum required to meet operating ex- 
penses.” These elements together with amounts to pay taxes 
and proper operating charges and any going concern value that 
there may be, are essential to be considered in arriving at a con- 
clusion upon the all important question whether the carrier is 
enjoying a fair return upon the value of the property employed 
by it for public convenience. What, therefore, was established 
as the reasonable value at the time of the investigation by the 
Commission, and what may be taken to be such value for a 
reasonable time in the immediate future? (San Diego Land & 
Town Co. v. Jasper, 189 U. 8. 439, 47 L. ed. 892, 23 Sup. Ct. 
Rep. 571; McCardle v. Indianapolis Water Co. 272 U. S. 400, 
71 L. ed. 154, P.U.R.1927A, 15, 47 Sup. Ct. Rep. 144.) 


Expert evidence in plaintiff’s behalf, based in large part upon 
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the inventory and values made by concurrent action heretofore 
mentioned in 1923 and 1925, computed the total values as of 
December 31, 1926, and December 31, 1927, as follows: 


For 1926 

Reproduction cost new less depreciation, straight-line basis, 
$45,217,653; Reproduction cost new less depreciation, 70 per 
cent condition, $46,129,344; Historical reproduction cost, $49,- 
240,186. 


For 1927 

Reproduction cost new less depreciation, straight-line basis, 
$46,231,320; reproduction cost new less depreciation condition 
70 per cent, $47,137,864; historical reproduction cost, $50,435,- 
823. Items included in the valuations are operative physical 
property, capital expenditures called for during the eighteen 
months following the dates of the valuations working capital, 
and a going value. The defendant Commission filed an affidavit 
made by one of the engineers (Cooper) who had had long and 
varied experience in making valuations of public utilities and 
had participated in the so-called joint report of valuations from 
1923 to 1925, which was before the Commission in the rate pro- 
ceeding respecting rates of the plaintiff carrier (Application 
No. 13323, P.U.R.1928D, 75). His computations vary from 
those made by plaintiff’s witnesses. He puts the value at $41,- 
914,052 and included allowance for material, supplies, and 
future capital expenditures, based upon historical reproduction 
cost, which included estimated market value of the land as of 
the date of the valuation, plus the estimated cost of the other 
physical property at the time of the installation of the various 
items, plus overhead expenditures for engineering, law, interest, 
aud similar charges. In his estimate he took $42,000,000 as 
the highest figure to be accepted as a rate basis, and calculated 
the net income and per cent return derived from the operation 
of plaintiffs street railway and bus system from 1922 to 1926 


as follows: 
P.U.R.1928E, 
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Years . Net Income. Per Cent Return. 
a bathe seanqueneves Scscestscces GREE 9.7 
IDES wecvek eecescece revere rrr TT TTT 3,278,232 9.4 
BEE SRSUSA HEHE 0 HKG Kd ORES SE ROCKER ORK 2,879,307 7.4 
BOE o0ba00een6nenbesecegbenveesen eececce 2,090,910 5.2 
DE 6b 6d dens npecdeendaescensecseceseus 1,910,466 4.6 


It is true that during the argument plaintiff vigorously con- 
tended that the Commission failed to give due weight to the 
evidence before it as to depreciation of plaintiff’s various prop- 
erties, and that it adopted an arbitrary historical reproduction 
cost estimate as of December 31, 1926, wherein there was no 
inclusion of allowances for working capital, going concern, devel- 
opment cost, or adequate allowances for interest during a reason- 
able construction period—contentions which appear to be jus- 
tified, at least in part, by the evidence of Mr. Cooper produced 
before the Commission, to the effect that in his grand totals he 
had not included working capital, going concern value, nor ad- 
ditional capital required, but had merely covered physical prop- 
erties as of December 31, 1926. But, in denying plaintiff’s 
petition for rehearing the Commission expressly stated that in 
reaching its conclusion as to a fair rate basis figure it had con- 
sidered all the evidence and claims of value and had made a 
fair allowance for “claimed intangible elements of value in the 
light of all the surrounding circumstances,” and added that a 
fair allowance for reproduction costs new less depreciation would 
“with fair allowance for all intangible items” amount to a sum 
less than that found as a rate basis. It is to be regretted that 
the Commission did not go into particulars in its reference to 
the wide variation in the estimates before it pertaining to the 
intangible items. However that may be, we need not enter into 
a detailed inquiry whether or not the Commission included all 
of the items which Mr. Cooper says he did not consider, or any 
of them, as among the elements of value, or whether such items 
or any of them were essential in arriving at a fair value of 
the property, for the theory upon which the defendant rests its 
contentions is that the Commission did consider all of the proper 
factors in exercising its judgment as to the fair value of the 
property for rate-making purposes. With that understanding, 


we stated to counsel upon the argument our general view that 
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the analysis of facts and figures made by plaintiff was not suf- 
ficiently persuasive to compel a conclusion that the Commission 
had erred by omitting to give consideration and due weight to 
the factors which fundamentally entered into an ascertainment 
of the value of the property. Since the case has been submitted 
and we have studied the record we now hold that the findings 
of the Commission fixing the rate basis at $42,000,000 must 
stand. These findings were in effect that the financial results 
of the operating of plaintiff’s property under the operating 
methods in use for the year 1927, based upon the estimates 
which were before the Commission were as follows: Total oper- 
ating revenues $13,254,000; total operating expenses including 
depreciation computed on 5 per cent sinking-fund basis and 
taxes, $11,185,739, leaving net income available for return, 
$2,070,261. It also found that the rate of return under the 
fares and methods of operation of the year 1927 was approxi- 
mately four and nine tenths per cent. Now, if we take operating 
expense allowance for depreciation as made by the engineers of 
the Commission, computed on the same basis as the computa- 
tion for the deduction of accrued depreciation from the value 
of the property, the following table illustrates the fare required 
to produce sufficient revenue to meet total cost of service, includ- 
ing return of not exceeding eight per cent on the value of opera- 
tive property as fixed by the Commission for any one year next 


after the rates go into effect: 


(a) Minimum operating expenses, exclusive of depreciation and 

taxes, for first year after new rate takes effect ......... $10,274,760 
(b) Operating expenses of depreciation as estimated by Commis- 

sion’s chief engineer, A. C. Mott, and assistant engineer, 


ee re ey eae ene a ee ele 1,556,917 
kB nen Serene Ayer EST reer eer none ey ee nee re nes 1,299,686 
(d) Total operating expense, not including return (items a, b, 

DUPE: si Vase ais enbiesdeanbaks de eeerenkes an Veaw eas 13,061,363 
(e) Total cost of service, including 8 per cent return ......... 16,421,363 
(f) Gross revenue estimated to be produced by straight 7-cent 

fare, without reduced tickets or tokens ............. .. 16,031,171 
(g) Straight 7-cent fare will produce net income available fo 

ke oe ECE ere ee 2,969,808 
(h) Plaintiff's estimated income other than for transportation 130,000 
(i) Total net income available for return under straight 7- 

aM Mi kt ee, ORO eee eee 3,099,808 
(j) Total net income under straight 7-cent fare will fall short 

of producing full 8 per cent return on $42,000,000 by .... 260,192 
(k) The total net income available for return under straight 7- 

cent fare (i) is equal to a rate of return ....ee.eeeeeee 7.389% 
P.U.R.1928E. 
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Obviously, by use of tokens as applied for by plaintiff in its 
application, the net income available for return will be con- 
siderably less. 

[8] We do not believe there is merit in the suggestion that 
there is discrimination asked, in that the estimates of value in- 
cluded in plaintiff’s statements comprehend bus operations which 
showed a loss for the year 1926. The complaint treats the plain- 
tiff’s public utility as a “street railroad corporation” operating 
a “unified passenger transportation system” consisting of double 
and single track railway and motor bus lines, ete., and in the 
rate base of $42,000,000 in the Commission’s decision and order 
there was included all of the property of the plaintiff company 
devoted to its bus operations. It is evident that the Commission 
treated the property of plaintiff devoted to its bus operations as 
entitled to be considered in any rate base finding of value. 

Our conclusion is that plaintiff has shown very clearly that 
the finding of the Commission that the present rate is fair and 
reasonable is not supported by the evidence before the Commis- 
sion, and that plaintiff’s property is being confiscated, and that 
our power should be used to afford relief. Northern P. R. Co. 
v. Department of Public Works, 268 U. S. 39, 69 L. ed. 837, 
P.U.R.1925D, 93, 45 Sup. Ct. Rep. 412. 

Let the injunction issue, with order that plaintiff company 
issue a refund coupon to all patrons paying fare, and that it 
give bond in the sum of $50,000 to be approved by the judge, 
providing that if it shall ultimately be held that the new rate 
is unlawful, the excess represented by the coupon will be re 
funded upon presentation of the coupon. 


Counsel may submit form of injunctive order. 
P.U.R.1928E, 
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WISCONSIN RAILROAD COMMISSION, 


RE MADISON GAS & ELECTRIC COMPANY. 
[U-3697.] 


Rates — Connected load counts — Socket outlets — Electricity. 

1. An agreement between an electric utility and its consumers to 
eliminate empty baseboard or floor sockets and the ordinary socket ap- 
pliances from the connected load count was approved by the Commis- 
sion as tending to reduce the number of kilowatt hours billed at rates 
applicable to primary and secondary blocks of energy, p. 602. 

Rates — Reduction pending valuation — Electricity. 

2. A reduction in electric rates believed by the Commission to its 
own satisfaction to be justified was not refused pending an opportunity 
for final valuation of utility property, p. 603. 

Rates — Electricity — Wright demand schedule. 

3. The Wright demand form of schedule was &pproved as adapted 
to give the customer with small installation the advantage to which 
he is entitled as he improves the load factor of his electrical use, p. 
605. 





Rates — Wright and Hopkinson schedules — Block rate and room 
basis. 
Discussion of the relative merits of the Wright demand form of 
electric schedule with the Hopkinson schedule and the ordinary block 
rate and room basis, p. 605. 


[August 27, 1928.] 


INVESTIGATION on motion of the Commission into the rates, 
rules and practices of an electric company; rates ordered to be 
reduced. 


By the Commission: A preliminary investigation of the 
electric and gas rates in effect in Madison having indicated that 
a reduction might be made and as it appeared further from 
informal complaints received that the rules and practices of the 
company, including its electric extension rules, are subject to 
misinterpretation and discriminatory application, a formal in- 
vestigation was instituted March 14, 1928 on motion of the 
Commission. The lawful rates now in effect in Madison are 
as follows: [Schedule omitted. ] 


Hearings were held at Madison April 10, 1928 and July 16, 
P.U.R.1928E. 
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1928; the appearances on April 10 were: Olin & Butler, by 
Mr. Butler, for the Madison Gas & Electric Company; John St. 
John, manager for the Madison Gas & Electric Company ; Frank 
Jenks, City Attorney, for the city of Madison; E. E. Parker, 
city engineer for the city of Madison; L. A. Smith, superintend- 
ent of water works for the city of Madison. 

The appearances on July 16 were the same as above and: 

Professor Edward Bennett and Professor Alvin Meyers on 
their own behalf. 

From the reports submitted to the Commission by the utility 
it appeared that a substantial reduction in revenues could be 
made and still leave the company a fair return on its reported 
book value. The fixed capital has been checked by adding net 
yearly additions to the appraisals made in 1908 and 1916 for 
gas and electric properties respectively. To the above we have 
added reasonable allowances for working capital, materials and 
supplies and for the value as a going concern, resulting in a 
figure which we have used in our computations of $3,691,648.29 
for the electric property and $2,514,970.19 for the gas property. 
These figures do not include the 1928 budget expenditures total- 
ling $1,215,972 covering particularly new generating units re- 
quired to protect the service but whose immediate earning ca- 
pacity is questionable. 

The question of service extension rules, which was one of the 
matters causing the institution of this investigation, has been 
cleared up and new rules resulting in a more equitable and 
liberal basis of handling service applications, have been made 
effective. Under these new rules it will be necessary for the 
company to expend considerable sums to take care of the pro- 
spective customers in the suburban districts and for a large 
number of these customers will be of greater immediate value 
than the reduction in rates made effective herein. 

[1] During the hearings the question of eliminating empty 
baseboard or floor sockets and the ordinary socket appliances 
from the connected load count was discussed and an agreement 
reached that such sockets and appliances should be excluded. 


For a great many customers, especially in the residence class, 
P.U.R.1928E. 





XUM 





XUM 


RE MADISON GAS & ELECTRIC CO. 603 


this will reduce the number of kilowatt hours billed at the rates 
applicable to primary and secondary blocks of energy and conse- 
quently reduce their cost of lighting service. A check of the 
effect of this change, obtained by analyzing the connected load 
counts of about two hundred customers selected at random, indi- 
cates a reduction in lighting bills, due to exclusion of empty 
sockets and of socket appliances, of something over $13,500 per 
year. 

[2] No complete valuation of the property of the utility has 
been made in connection with this case. To make the necessary 
inventory and appraisal will require many months or possibly 
a year. Until such valuation is made it will be impossible to 
determine just what reduction may be justified. The Commis- 
sion believes, however, that the reductions provided for by this 
order are justified and that customers should not be required 
to continue to pay the present rates during the time that must 
elapse before a final valuation can be made. 

The utility has suggested that the lighting rate be modified 
so as to consist of two blocks, with net rates of 6 cents per kilo- 
watt hour for the first 90 kilowatt hours per month per kilowatt 
of active load, and of 2 cents per kilowatt hour for the excess. 
The extent of the reductions in rates for electric service as orig- 
inally suggested by the company is indicated below: 


ROT R) TEI CUO UOIE  5. 6.5.6: 4:4: 00a 4:9:6-0-09 016 0006-96).066.08 000808 $34,751.87 
SPRUORENY GE WOME, 6606.6 4:000:00.50 66 sh'000060640005466000%% 8,845.86 
OPIS TCO aid i asc casa ecicsints cd dant S0hs bode BCT Se éRsK' 3,517.00 

Oe ee et Pere eT er er ee $48,114.73 


To, the extent that the minimum monthly bill of 75 cents 
covers actual use of energy which, because of the continuance 
of the minimum charge, will not be affected by a reduction of 
the primary rate, the foregoing statement exceeds the actual 
reduction which would result from the company’s proposed 
change. 

The agreement as to socket appliances and empty sockets, 
previously referred to is estimated to increase the reduction by 
$13,552.51 which would make the total, except for the effect 


of the minimum charge, $61,667.24. 
P.U.R.1928E. 
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The estimate submitted by the company as to the effect of a 
proposed reduction in rates for gas service has been found to be 
in error, the reduction which would be made being materially 
above the company’s original estimate. 

The Commission is convinced that a greater reduction than 
that proposed by the company may reasonably be required in 
the electric department and this order will establish rates which 
will effect reductions as indicated below: 


Amount of 

Reduction. 
Reduce primary rate from 7¢ to 6¢ net per kw. hr. .....++++-2-- $35,751.87 
Reduce secondary rate from 6¢ to 5.5¢ per kw. hr. .....-eeeee-- 26,192.02 
Exclude socket appliances and empty sockets .........ee+ee+-0+ 13,552.51 
Revise rate to University of Wiscomsin ...........eeseeeseeees 8,845.86 
Revise street lighting rate ..........ccccccccccccccccccccccce 3,517.00 
Total, subject to effect of continuing 75¢ minimum charge ...... $87 ,859.26 


The new schedule will amount to a reduction of 14.3 per cent 
in the primary rate and of 8.33 per cent in the secondary block, 
for general lighting service. 

Earnings in the gas department apparently will not permit a 
reduction in as large proportions as in the electric department, 
and here, also, the necessity for a complete valuation before 
final disposition of the case is apparent. Nevertheless, we are 
of the opinion that some reduction in the rates for gas is war- 
ranted and our order will provide rates which will reduce the 
gross revenue from gas service, based on volume of sales in 
1927, by between $17,000 and $18,000 per year. Because of 
the change which is made in the relative size of the first two 
blocks of the gas rate it is impossible to state exactly the effect 
of the reduction without analyzing the bills of all customers. 

The Commission has given considerable study to the question 
of whether or not the type of schedule for electric service should 
be changed from the present Wright demand form. There has 
been considerable criticism of the present rate form, which 
criticism is in substance: (1) that the Wright demand schedule 
penalizes the customer for installing convenience outlets and 


decorative ighting, (2) that connected load counts are not kept 
P.U.R.1928E. 
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up satisfactorily, and (3) that the method of applying the rate 
and computing the bill is difficult for many customers to under- 
stand. 

As to the first of these criticisms the company’s agreement to 
eliminate socket appliances and empty floor and baseboard 
sockets from the connected load count, should largely remove the 
ground for complaint. The further fact that the rates per kilo- 
watt hour for the first two blocks of the schedule differ only 
slightly should eliminate practically all reason for criticism. 
To a degree the complaint that discrimination enters because 
connected load counts are not kept up to date appears to be well 
founded and our order will provide for a procedure which, we 
anticipate, will largely correct the trouble. 

[3] There is no doubt that the Wright demand form of 
schedule is somewhat difficult to understand. However, it seems 
to us peculiarly well adapted to give to the customer with a 
small installation the advantage to which he is entitled as he 
improves the load factor of his electrical use. Block rates and 
room basis rates, though possessing the advantage of greater 
simplicity, gain that simplicity at the cost of introducing some 
element of discrimination in favor of the customer with large 
installation and poor load factor and against the customer with 
good load factor obtained by the use of a smaller installation. 

Professors Bennett and Meyers of the Engineering College 
of the University of Wisconsin have submitted a report based 
upon as complete an analysis as permitted by available operating 
statistics of the company, in which they suggest a lighting rate 
of the Hopkinson demand type, with some modification of the 
demand charge in its proposed application. The Commission 
recognizes that this type of schedule when based upon scientific 
analysis of adequate operating statistics should distribute the 
cost of service somewhat more nearly in accordance with the 
factors from which it arises than the existing rate form. In 
this case however the analysis has, of necessity, been based in 
some part upon assumptions which, though fairly made, are not 
conclusive, and it is questionable whether a schedule derived 


from a cost analysis based upon statistics, of which a part are 
P.U.R.1928E. 
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not practicably obtainable, would so far improve the distribution 
of the costs of service as to call for its adoption in this case. In 
type the Hopkinson schedule constitutes a rather radical de- 
parture from usual forms of lighting rates and from the form 
under which the marked development of use of energy has been 
obtained in Madison. If it represented the only means by which 
substantial justice to customers could be obtained or if the 
present rate form were unreasonably discriminatory, the situa- 
tion would be quite different from that prevailing. It is our 
conclusion that, except as modified by this decision and order, 
the existing form of schedule should be continued. 





MICHIGAN SUPREME COURT. 


UNA ANTISDEL 


v. 
MACATAWA RESORT COMPANY et al. 
[No. 117.] 
(— Mich. —, 220 N. W. 768.) 


Service — Water — Sprinkling restriction. 

1. A resort company having a limited water supply may reasonably 

require prospective patrons to agree to sprinkling restriction, p. 608. 
Service — Extension cost — Electricity. 

2. A company furnishing electric service may reasonably require, 
as a condition to extending service, that the patron defray construction 
costs which are not discriminatory, p. 608. 

Service — Refusat of light for violation of water regulation. 

3. A resort company furnishing both light and water may not re- 
fuse the former service because of a violation by the patron of regula- 
tions respecting water service, which are shown to have no connection 
with the furnishing of light, p. 608. 

Electricity — Damages — Failure to serve. 

4. A patron refused electric service without justification because 
of a failure to obey water regulations may not recover for the resulting 
damages where there was’ no separate tender of payment or demand for 
light service independent of water service, p. 608. 


[July 24, 1928.) 
P.U.R.1928E. 
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Apprat from judgment of Cireuit County Court in favor of 
resort company sued by cottage owner for alleged damages result- 
ing from failure to supply water and light; judgment of Circuit 
Court affirmed. 

Appearances: Fred P. Geib, of Grand Rapids, for appellant ; 
Diekema, Kollen & Ten Cate, of Holland, for appellees. 


Fead, C. J.: This is an action to recover damages for the 
refusal of defendants to supply water and light for 1924, and 
“winter circuit” light for 1924, 1925, and 1926 to three cottages 
of plaintiff’s at Macatawa Park. The cireuit court filed find- 
ings of fact and law, and rendered judgment for the defendants. 

The defendant Macatawa Resort Company conducts a limited 
water and light service at the Macatawa Park summer resort. 
Defendant Miller was principal owner and manager of the cor- 
poration. The season ran from June 15th to September 15th. 
The rest of the year was designated the “winter circuit.” There 
was testimony that in 1923 the plaintiff frequently violated the 
rules of the defendant company regarding the use of water for 
sprinkling. In 1924, defendant refused to supply plaintiff with 
water and light unless she would sign an agreement that she 
would not violate the sprinkling rules. She refused to sign. She 
made tender of the fee for water and light, but made no separate 
tender or demand for either. She also demanded winter lights. 
The defendant claimed that the winter circuit, which ran to a 
life saving station, had become overloaded, and it could not fur- 
nish cottages from that line, but was building a new line with 
which it offered to connect plaintiffs cottages on payment of 
the cost of $35. Plaintiff refused to pay the cost. 

The court found, and the findings are sustained by testimony, 
‘that the rules governing the use of water for sprinkling and the 
requirement that cottagers should sign an agreement to obey 
the rules were uniform to all, were reasonable, and were im- 
partially enforced, and that the requirement that the cottage 
owner should pay the actual cost of connection for winter serv- 


ice was reasonable, and no discrimination was made against 
P.U.R.1928E. 
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plaintiff. In fact, the testimony shows that others were required 
to pay and did pay several times the amount asked of plaintiff. 

Plaintiff relies on Ten Broek v. Miller, 240 Mich. 667, P.U.R. 
1928B, 369, 216 N. W. 385, involving the same defendants 
and the same sort of service. In that case, this court held that 
service could not be discontinued to enforce a collateral matter, 
the building of a septic tank, which “had no relation to the 
duty of defendant company to furnish the light and water and 
receive its pay therefor.” The court there recognized the right 
of defendant to provide reasonable rules and regulations in the 
conduct of its business and to decline service in case of violation. 

[1, 2] The water supply of defendant was limited. Regula- 
tions regarding the use for sprinkling were proper. And an 
agreement to obey the regulations was reasonable and pertinent 
to the service. There was considerable testimony that to furnish 
plaintiff with winter circuit light would require an extension 
of defendant’s line and the payment of construction cost was not 
an unreasonable condition, so long as it was not discriminatory. 

[3, 4] In the respect that the plaintiff was refused light serv- 
ice for the season of 1924 because she would not fulfill the con- 
ditions applying to the furnishing of water, the refusal was 
unjustified as it applied to a collateral matter. There was no 
showing that a waste of water had any relation to the furnishing 
of light. The point, however, is of no benefit to plaintiff in 
this action because she made no tender nor demand for the light 
service for that season apart from the water service. 

The controversy between the parties seems to have engendered 
considerable personal feeling fully apparent in the record. How- 
ever, there was substantial testimony to sustain the findings of 
the circuit court, and we are not able to say that they are,against 
the clear weight of the evidence. 

The judgment is affirmed. 


North, Fellows, Clark, McDonald, Potter, and Sharpe, JJ., 
concurred with Fead, C. J. 


Wiest, J., concurred in the result. 
P.U.R.1928E. 
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OHIO PUBLIC UTILITIES COMMISSION, 


NORTHERN OHIO POWER & LIGHT COMPANY et al. 
v. 


MOTOR FREIGHT, INCORPORATED. 


Public utilities — What constitutes a common carrier — Automo- 
biles. 

1. A company which agrees to pick up and deliver freight, leases, 
or hires its equipment, or hires the owners of equipment, which includes 
the use of their equipment, is, in so far as it holds itself out to serve 
the shipping public, even though it attempts to restrict its activities 
to a selected type of business, a motor transportation company within 
the definition of statutes requiring Commission authority for such opera- 
tion, p. 611. 

Public utilities — Test of status — Automobiles. 

2. The test which determines whether or not a given operator is a 
motor transportation company, can never be one which hinges solely 
upon the ownership or lack of ownership of vehicles in which freight 
is carried, p. 611. 

Certificates of convenience and necessity — Evasion — Automobiles. 

3. A transportation company agreeing to pick up and deliver freight 
through the agency of hired owners of automobile equipment and pur- 
porting to restrict its activities to a selected type of shipping business 
was held to be engaged in evasion of a statute requiring motor utilities 
using the highways to obtain a certificate of convenience and necessity, 
to pay taxes for the use thereof and to become subject to the regulation 
of the Commission, p. 612. 


[August 10, 1928.] 


Compraint by electric railway company against alleged il- 
legal activities of a motor freight transportation company ; com- 
plaint sustained and operations ordered to cease. 


By the Commission: This proceeding arises from a com- 
plaint which was filed with the Commission on April 7, 1928, 
against Motor Freight, Inc., by the Northern Ohio Power & 
Light Company and the Lake Shore Electric Railway Company. 
The respondent, Motor Freight, Inc., is organized under the laws 
of the state of Michigan with offices in Detroit, Michigan, and 
also in Toledo, Cleveland, and Akron, Ohio, and is engaged in 
transporting freight by motor truck between the above named 
cities. The complainants, the Northern Ohio Power & Light 


Company and the Lake Shore Electric Railway Company are 
P.U.R.1928E. 39 
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corporations organized and existing under and by virtue of the 
laws of the state of Ohio and are common carriers of freight 
and passengers for hire by means of electric railway lines. The 
said complainants serve virtually the same territory as that 
through which the respondent operates. The case came on for 
hearing before the attorney examiners of the Commission on the 
15th day of June, 1928. 

From the record adduced it appears that the respondent owns 
no motor trucks though it keeps approximately fifty busy at all 
times; it has owned trailers at times and, if language is signifi- 
cant, sells equipment to those men whom it employs—the same 
trucks and trailers sold being used by the hired trucker to carry 
the freight which Motor Freight, Inc., agrees to transport. The 
evidence is clear that it coritracts with all reputable consignors 
possible who possess large quantities of freight which are to be 
transported. In specific terms it agrees to “pick up” and “de- 
liver.” The fact is also established that the respondent charges 
a flat rate per pound—which varies according to distance—for 
all freight handled, and advertises for business almost con- 
tinually. 

The complainants maintain that the manner in which Motor 
Freight, Inc., operates makes it a public utility and a common 
carrier of freight for hire amenable to the motor transportation 
laws of the state of Ohio and ask that it be so declared by the 
Public Utilities Commission. It is the contention of the re- 
spondent that it does not control, operate, or manage any motor 
propelled vehicles within the state of Ohio or elsewhere and that, 
hence, it cannot be, within the definition of the laws of Ohio, 
a “motor transportation company.” It further contends that it 
is not a common carrier and, hence, is not required to obtain a 
certificate of convenience and necessity to operate in Ohio. 

The president of the respondent company testifies that it is in 
the business of contracting to furnish transportation for freight 
between points in Ohio and points in Michigan, freely admitting 
that it makes contracts with firms or individuals to transport or 
provide transportation for freight but says that the entire busi- 
ness of transportation is sublet to independent contractors— 


usually motor truck owners—over whom Motor Freight, Inc., 
P.U.R.1928E. ~ 
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exercises no control whatsoever. The Commission, having care- 
fully considered the testimony and all other evidence presented, 
finds that Motor Freight, Inc., is a motor transportation com- 
pany within the definition of § 614-84 of the Ohio General 
Code; that it is a common carrier and that under the laws of 
Ohio has no legal right to operate unless it has first secured from 
the Public Utilities Commission of Ohio a certificate of con- 
venience and necessity. 

Here is a company which contracts to furnish transportation 
for freight and proceeds to carry out its contracts. It will haul 
for all trustworthy shippers who have an attractive business. It 
makes the contract with the consignor and gives a delivery re- 
ceipt in its own name; it directs a trucker who owns his own 
trucks to pick up the goods and deliver them but that trucker 
makes no contract whatsoever with the consignor; the contract 
already exists between the consignor and Motor Freight, Inc., 
and is in itself virtually a bill of lading. The trucker secured 
by the respondent to haul the goods is a mere agent of Motor 
Freight, Ine., and for the purpose of taking a certain quantity 
of goods from the point of origin to the point of destination he 
is under the management and control of the respondent. Man- 
agement and control of this nature is all that the laws contem- 
plate. 

[1, 2] The Commission entertains no doubt but what a com- 
pany which agrees to “pick up” and “deliver” freight, leases or 
hires its equipment, or hires the owners of equipment, which 
includes the use of their equipment is, in so far as it holds 
itself out to serve the shipping public—even though it attempts 
to restrict its activities to big business—a motor transportation 
company within the definition as set forth by the law of Ohio. 
Were a distinction to be made between companies which own 
their own vehicles and those which lease or hire them, or hire 
them by hiring their owners, many freight transportation com- 
panies would find it quite profitable by those methods to evade 
securing certificates and paying those taxes which are required 
of common carriers for the upkeep of the highways over which 
they travel. The test which determines whether or not a given 


operator is a motor transportation company can never be one 
P.U.R.1928E. 
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which hinges solely upon the ownership or lack of ownership 
of the vehicles in which freight is carried. The supreme court 
of Ohio has held that it is not essential that an operator own 
the vehicles which are employed under his certificate. Northern 
Ohio Traction & Light Co. v. Public Utilities Commission, 113 
Ohio St. 93, P.U.R.1926A, 378, 148 N. E. 584. Such being the 
law as to a certificated motor transportation company, it follows 
beyond question that an uncertificated operator may be a motor 
transportation company in purview of the language of § 614-84 
of the Ohio General Code without owning or actually possessing 
any equipment at all. 

The respondent does not come within the classification of 
private contract carrier. Even though contracts were entered 
into with each person or firm for whom goods are carried— 
which is apparently not the case—the status of Motor Freight, 
Ine., would remain the same for the mere fact that a contract 
was signed in each instance is not controlling or even important. 
Breuer v. Publie Utilities Commission, 118 Ohio St. 95, 160 
N. E. 623. Motor Freight, Inc., holds itself out to the public 
as a motor-transportation company which will furnish carriage 
for large quantities of freight for hire and the effort on its part 
to secure only big business has the effect of creating it a common 
carrier to that extent but none the less a common carrier; the 
trucks which this company hires are, therefore, while employed 
by it, to the same extent, dedicated to public use. See Craig v. 
Public Utilities Commission, 115 Ohio St. 512, P.U.R.1927B, 
845, 154 N. E. 795. 

[3] The respondent has been operating and is now operating 
in a way which invokes severe condemnation from this Commis- 
sion whose duty it is to administer the laws of the state relat- 
ing to the transportation of property. The procedure which this 
company follows is a pure evasion and a rank subterfuge; if 
indulged in by carriers and tolerated by this Commission many 
existing transportation companies which the law seeks to protect 
in the interest of the public generally will be driven from the 
field and with them will fail those revenues which the state 
collects not only for the upkeep of highways but for many other 


purposes for steam railroads and electric railroad lines as well as 
P.U.R.1928E. 
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properly authorized truck lines will be irreparably injured. 
Certain it is that many other such companies would spring up 
unregulated and untaxed if this one could but live on and while 
blotting out other sources of revenue they themselves would not 
produce 1 cent in return. For this reason the Commission, in so 
far as it is concerned, decides the question for once and all. 

The respondent chooses to designate itself a contracting com- 
pany which agrees only to furnish transportation but this alone 
cannot possibly render it immune to regulation. This Commis- 
sion must look upon the picture which is presented by all the 
facts and from that picture determine the status of a given 
company. In consideration of the record the duty of this body 
is unmistakable; Motor Freight, Inc., is clearly a motor trans- 
portation company operating as a common carrier for hire over 
the highways of Ohio and it is hereby so declared and it is, 
ordered, that the said respondent forthwith as of this date desist 
from further operation. 





UNITED STATES DISTRICT COURT, MIDDLE DISTRICT OF 
ALABAMA, NORTHERN DIVISION. 


ST. LOUIS-SAN FRANCISCO RAILWAY COMPANY 
v. 
ALABAMA PUBLIC SERVICE COMMISSION et al. 
[No. 414.] 
(27 F. (2d) 893.) 


Constitutional law — Proper court to decide question — Appeal, 

1. The Federal constitutionality of a state statute need not be 
tested in lower Federal Court, but may lawfully be reviewed in the 
courts of the state where the laws of the latter provide that an appeal 
may be had from the highest court of the state to the Supreme Court 
of the United States, p. 618. 

Constitutional law — Right to test criminal statute — Due process. 

2. No penal statute can deprive a defendant of the right to review 
and test its validity in any criminal proceeding which may be instituted, 
p- 618. 


Injunction — Opportunity for state action — Interstate commerce. 
3. The Federal Court will not interfere with the orderly processes 
of the State Commission, acting under state laws in order that cer- 
P.U.R.1928E. . 
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tain trains alleged to be engaged in interstate commerce, shall not be 
discontinued until the latter body has had an opportunity to investigate 
the matter fully and to reach a conclusion thereon, p. 618. 


Interstate commerce — Evasion of state regulation — Railroads, 

4. A railroad movement inherently intrastate in character cannot 
be converted into an interstate movement for the purpose of evading 
state regulation by the simple subterfuge of extending the operation a 
few miles over the line of an adjoining state, p. 619. 


Injunction — Apprehension rather than actual wrong — Presumption 
favoring state. 

5. An injunction by Federal Court will not be granted on the 
grounds of apprehension rather than an actual wrong already done to 
the plaintiff or imminently threatened unlawful injury by the state, 
since the state authorities will not be presumed to intend to exceed 
their powers or to act unlawfully, p. 620. 


Interstate commerce — Right of state to notice of change — Rail- 
roads. 

6. A state law requiring that the Commission be advised of any 
proposed change seriously affecting transportation, even though in in- 
terstate commerce, is well within the police power of the state, and is 
to be exercised for the benefit of the traveling public, with due regard 
to the rights of the utility to be free from confiscation, p. 622. 





Commission — Purpose and success of Commission. 
Discussion of the purpose and the success of Commission regula- 
tion with respect to interstate and intrastate commerce, p. 621. 


[August 17, 1928.] 


AppricaTion of a railroad in Federal Court for interlocutory 
injunction to restrain action of the Alabama Public Service Com- 
mission; denied. 

Appearances: W. R. Cocke (of Cabaniss, Johnston, Cocke 
& Cabaniss), of Birmingham, for plaintiff; Charlie C. McCall, 
Attorney General, of Alabama, and J. Q. Smith, Assistant At- 
torney General, of Alabama, for defendants. 

Before Foster, Circuit Judge and Clayton and Ervin, Dis- 
trict Judges. 


Clayton, District Judge: The plaintiff railway company is 
a common carrier, of freight and passengers, engaged in in- 
terstate and intrastate commerce. Its system of lines is within 
and through the states of Texas, Oklahoma, Arkansas, Kansas, 
Missouri, Tennessee, Mississippi, Alabama, and recently extended 


from Alabama to tidewater at Pensacola, Florida. Among 
P.U.R.1928E. 
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the lines operated by the company is one between Birmingham, 
Alabama, and Memphis, Tennessee, and on it is the town of 
Amory, in Mississippi, 125 miles from Birmingham. Besides 
its other stations on its line in Alabama, running from west to 
east, are the towns of Sulligent (101 miles from Birmingham), 
Crews, Beaverton, Guin, Winfield, Glen Allen, Bazemore, El- 
dridge, Clark, and Carbon Hill. The distance between Sulligent, 
the most westerly Alabama station, and Carbon Hill, 39 miles 
and a fraction. Prior to June 18, 1928, the plaintiff for several 
years operated passenger trains between Birmingham, the east- 
ern terminus of its lines in Alabama, and Amory, Mississippi, 
and other points west, four trains each day east-bound, and a 
similar number each day west-bound; that is, to and from 
Birmingham. The east-bound trains were numbered 105, 107, 
921, and 925; the west-bound trains, 106, 108, 922, and 926. 
The following was the schedule of the east-bound trains be- 
tween Sulligent and Carbon Hill: 


. Train Train Train Train 
Station. No. 105 No. 107 No. 921 No. 925 
Sulligent ocece 2:09 A. M. 12:38 P. M. 5:23 A.M 
Crews .....c0- iuwewes 12:45 “ 6:31 “ 
Beaverton ...cccccccccce 12:51 * 5:37 * 
We <ccceeee re e <8 * 5:48 * 
oe eee ‘ 2:45 A.M. 3:27. * 6:05 “ 
Glen Allen ....eeeeeeee 1:25 © 6:14 * 
Basemore ..ccccccsess ‘ 1:30 “ 6:19 “ 
ee re ree ‘ 1:48 * 6:30 “ 
ere siedesees 1:46 “ 6:34 “ 
Carbon Hill ...cccccese 3:23 A.M. 1:56 “ 6:44 “ 


And the schedule of the west-bound trains was as follows: 


‘ Train Train Train Train 
Station No. 922 No. 926 No. 108 No. 106 
Carbon Hill .......... 10:55A.M. 6:59P.M. 1:35 A.M. 
2 eee eccsees Ee 7:04 “ 
ee re 11:05 “ 7:09 “ 
Bazemore ..........++. 11:15 “ 7:20 “ 
Glen Allen ........... 11:20 “ 7:26 “ 
Winfield ...... ere 11:30 * 7:38 “ 2:12 A. M. 
Ome... pbtaeabaoens 11:43 * 7:48 “ 2:28 “ 
DOAPORTON  .ociccccctscs 11:53 * 7:58 * 
ee eee 11:59 “ 8:05 
Sulligent ....... esee-. 12:14P.M. 8:14 * 2:48 A.M. 


On the plaintiff’s line, the distance from Birmingham to Pratt 
City is about 7 miles, Oakwood 11, Adamsville 14, Lindbergh 19, 


Bessie Junction 20, Palos 21, Quinton 23, Wyatt 26, Dora 28, 
P.U.R.1928E. 
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Samoset 30, Benoit 32, Cordova 34, Alma 38, Jasper 42, Mc- 
Cullum 45, Hillard 49, Liston 51, Townley 53, Cedrom 56, 
Pocahontas 58, Carbon Hill 61, Kansas 623, Clark 644, Eld- 
ridge 67, Bazemore 73, Glen Allen 76, Winfield 803, Guin 8734, 
Beaverton 94, Crews 98, Sulligent (Alabama 101 miles, and 
Gatman (Mississippi) 107 miles, Cauhorn 110, Greenwood 
Springs 111, Wise Gap 113, Quincy 115, Walden 119, Willcox 
121, Aberdeen Junction 124, and Amory 125 miles. A simple 
mathematical calculation will show the distance from any. small 
station to a larger station, where the railroad company is still 
giving service, notwithstanding the abandonment of trains 925 
and 926. 

On June 18, 1928, plaintiff discontinued the operation of 
trains 925 and 926 between Carbon Hill, Alabama, and Amory, 
Mississippi, without having made any application to, or without 
having obtained the approval of, the Alabama Public Service 
Commission, but continued their operation between Carbon Hill 
and Birmingham, so that the local service previously afforded 
by the two trains was eliminated only as to the Alabama stations 
of Sulligent, Crews, Beaverton, Guin, Winfield, Glen Allen, 

sazemore, Eldridge, and Clark, and covering a distance of be- 
tween 39 and 40 miles. 

Section 9713 of the Code of Alabama of 1923 provides that: 

“No transportation company . . ._ shall abandon all or 
any portion of its service to the public . . . unless and until 
there shall first have been obtained from the Commission a per- 
mit allowing such abandonment.” 

Section 9730 of the Code of Alabama is that: 

“Any transportation company which willfully fails to comply 
with any provisions of this article or which abandons any serv- 
ice without first obtaining the consent of the Commission 
shall forfeit to the state of Alabama not over one thousand 
dollars for each offense, the amount to be fixed by the court, 
and to be recovered in a civil suit by the state, instituted in the 
circuit court of Montgomery county, Alabama.” 

And § 9731 of the Code states that: 

“Every violation of the provisions of this article, or of any 


order, decision, . . . or requirement of the Commission, or 
P.U.R.1928E. 
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any part or portion thereof, by any transportation company, is 
a separate and distinct offense, and in case of a continuing viola- 
tion each day’s continuance thereof shall be a separate and dis- 
tinct offense.” 

Furthermore, § 5350 of the Code of Alabama in substance 
stipulates that every officer, agent, or employee of any railroad 
corporation, who shall violate or procure or aid any violation by 
such common carrier corporation, of any of the statutes of the 
state of Alabama relating to adequate service, or who shall fail 
to obey, observe, or comply with any order of the Public Serv- 
ice Commission, relating to adequate service, shall be guilty of a 
misdemeanor, and on conviction shall be fined not exceeding 
$1,000, to be fixed by the court, and § 5399 of the said Code 
provides in substance that every officer, agent, etc., of any com- 
mon carrier or corporation, who shall violate or who aids or 
abets any violation of any order of the Public Service Com- 
mission, shall be guilty of a misdemeanor, and upon conviction 
shall be fined a sum not exceeding $500 for each offense. 

The plaintiff in its verified bill states several reasons why 
it should not be compelled to reinstate its trains 925 and 926, 
among these that the operation of such trains would entail 
great loss upon the plaintiff, and that, if the Commission should 
order the continuance of such trains, the excessive loss to the 
plaintiff would be in effect confiscatory. It is alleged that, as a 
typical week for trains 925 and 926 between Amory, Mississippi, 
the terminus of those trains in Mississippi, and Carbon Hill, 
Alabama, from April 15 to April 24, 1928, inclusive, train No. 
925 earned a gross revenue of 15 cents per mile, and train No. 
926 earned a gross revenue of 24 cents per mile, per day, and 
that the operating cost of each of these trains between such 
points equaled or exceeded $1 per mile per day, entailing an 
operating loss of about 85 cents per mile per day; however, the 
defendants offer affidavits tending to contradict such claim made 
by the plaintiff. 

The plaintiff avers that the ticket sales for the stations 
named during the month of May, 1928, divided between intra- 
state and interstate sales, were—Sulligent, state $97, interstate 
$441.36; Crews, state $3.54, interstate nothing; Beaverton, 
P.U.R.1928E. 
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state $2.15, interstate $5.85; Guin, state $296.71, interstate 
$151.51; Winfield, state $428.07, interstate $289.76; Glen Al- 
len, state $11.26, interstate, nothing; Bazemore, state $16.07, 
interstate $10.55; Eldridge, state $38.05, interstate $5.80; but 
that the figures given for Winfield and Sulligent, both intrastate 
and interstate, include also ticket sales for trains 921, 922, 107, 
and 108. 

The Federal census of 1920 gives the population of the vil- 
lages, to-wit: Sulligent 1,071, Crews 163, and Beaverton 165, 
in Lamar county, with an estimated population of 20,000; 
Bazemore 100, and Glen Allen 109, in Fayette county, 20,000; 
Winfield 753, and Guin 596, in Marion county, 25,000; Clark, 
none Eldridge 125, and Carbon Hill 3,000, in Walker county, 
60,000. Plaintiff also alleges, and produced affidavits tending 
to support the same, that for those stations which, according to 
its schedule, do not have the service of two trains each way a 
day, the would-be passenger patrons of the railroad have easy 
access to the larger stations of Winfield, Carbon Hill, and 
Guin, where additional trains stop each way. 

[1, 2] We do not agree with the plaintiff’s contention, set up 
in the bill and urged in the oral argument, that it cannot test 
the constitutionality of any or all of the Alabama statutes except 
in the Federal court. The Alabama law provides for the review 
of any action of the Commission in the state court. Moreover, 
if there be a Federal question in the case, and the plaintiff 
should consider itself aggrieved by the decision of the Alabama 
supreme court thereon, the question, of course, could be sub- 
mitted to the Supreme Court of the United States for final de- 
termination. It goes also without saying that no unconstitutional 
penal statute can deprive a defendant of the right to review and 
test validity in any criminal proceeding which may be instituted. 
Doubtless this proposition is so elementary that amplification or 
further comment is unnecessary. 

[3] Under the allegations of the bill, the denials of the an- 
swer, and the affidavits tending to support each such pleadings, 
the question is raised whether or not the Commission’s continu- 
ance of the two trains would constitute any material interfer- 


ence with interstate commerce. In the present state of the con- 
P.U.R.1928E. 
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troversy, the court is not sufficiently informed by the facts now 
before it, which seem to be in dispute, as to which contention is 
correct. Courts do not have the facilities for obtaining and pre- 
senting all the facts and circumstances relating to such a dis- 
pute. Such facilities are possessed by the plaintiff and by the 
defendant Commission. The court is entitled to the further help 
of each, so that all the facts pertaining to the case may be fully 
edduced and presented. Whether or not the continuation of the 
two trains shall be declared confiscatory, two factors enter in- 
to the equation—service and convenience to a substantial part of 
the traveling public, justifying reasonable expense of operation ; 
or great loss entailed upon the plaintiff, wholly disproportionate 
to the public benefit. The Commission has not officially in- 
vestigated the question, or reached any conclusion thereon ; there- 
fore, we think the court should not at this time interfere with 
the orderly processes of the Alabama statutes and the lawful 
actions of the state agents or agencies. Compare Western & 
A. R. Co. v. Public Service Commission, 267 U. S. 493, 69 
L. ed. 753, P.U.R.1925D, 100, 45 Sup. Ct. Rep. 409. 

[4] The plaintiff insists, also, that trains 925 and 926 were 
operated in interstate commerce, and that, therefore, the matter 
of their discontinuance or their continuance was not within the 
jurisdiction or control of the Alabama Public Service Commis- 
sion; and, further, if the plaintiff be required to first obtain the 
consent of the Commission before discontinuing trains 925 and 
926 west of Carbon Hill, that it would be subject to enormous 
fines and penalties, and its officers and agents to prosecution, 
in the event of the plaintiff’s refusal to reinstate trains 925 and 
926 into service west of Carbon Hill; that such penalties would 
be in hostility to due process and equal protection of the law 
provided by the 14th Amendment to the Constitution of the 
United States; and that §§$ 9713 and 9730 of the Code of Ala- 
bama seek to impose an unreasonable burden upon and reg- 
ulation of interstate commerce, in violation of the commerce 
clause of the Constitution of the United States article 1, § 8, 
el. 3). Again, compare Western & A. R. Co. v. Public Service 
Commission, supra. 

It seems to us that, if the Commission is without authority 
P.U.R.1928E. 
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over the matter of the’ discontinuance of the two trains, sim- 
ply because they have been operated out of Alabama and into 
Mississippi 24 miles, to Amory, then it would be easy for any 
railroad company to discontinue any of its intrastate trains 
without the approval of the Alabama Public Service Commis- 
sion, by simply extending the operation of such trains a few miles 
into an adjoining state. Such would not be a use, but would be 
an abuse, of the commerce clause, and we think that the conduct 
of the railroad company here cannot be justified, because in 
proper cases protection is afforded to interstate commerce. 

[5] As the cause is now presented, it appears that the action 
of the plaintiff in discontinuing the service without a petition to 
the Public Service Commission cannot be approved; it is based 
upon apprehension, not well founded, rather than upon justi- 
fying actuality—wrong done to plaintiff, or even imminently 
threatened unlawful injury. But under the circumstances of 
this case the conduct of the plaintiff need not be characterized 
as “arbitrary and defiant,” for we think that discontinuing the 
two trains without approval of the Public Service Commission 
was no more than an honest mistake, based upon the plaintiff’s 
plausible, but unsound, reasoning. 

Upon the hearing it was made manifest to the court that the 
Alabama authorities would take action against the plaintiff and 
its agents—indeed, it may be that they are in duty bound so to 
do—under the provisions of the statutes hereinbefore recited, 
and for that reason the plaintiff now asks for interlocutory in- 
junction. 

It is not to be assumed that the Commission, clothed with 
administrative authority and with quasi legislative and judicial 
power, will exceed law and justice by exacting of the plaintiff 
a publie service not reasonably balanced by a fair return, if such 
balancing of the public good with the expense entailed upon 
the plaintiff is practicable, and of benefit to a considerable num- 
ber of people, and not unduly onerous upon the plaintiff, taking 
into consideration all the facts and circumstances of and inci- 
dent to the case. The pertinent observation of current history 
mav be here indulged that the Public Service Commission has 


recently in several cases, in some material particulars, at least, 
P.U.R.1928E. 
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analogous to this case, permitted railroad companies to discon- 
tinue the service of certain local trains, where they were op- 
erating at a material loss, because facts and circumstances had 
arisen, such as the loss of passenger patronage, where the pub- 
lic has largely resorted to travel by motor busses and automobiles, 
induced by relative happenings such as improved roads, largely 
encouraging vehicular traffic. The plaintiff has not submitted 
a case of obvious interference with interstate commerce, or one 
which, as it now stands, justifies a preliminary injunction; and 
we hold that the plaintiff should have made its application to the 
Alabama Public Service Commission for the discontinuance of 
the two trains. 

It is to be remembered that the Congress could not hear, fairly 
consider, and adjust the intricate matters of passenger and 
freight rates; so the Interstate Commerce Commission was cre- 
ated, and vested with ample regulatory and administrative pow- 
ers over passenger and freight traffic between the states. Of 
course, the law of Congress in that field is paramount, and 
harmonizes with the purpose of the commerce clause. So, like- 
wise, when it was apparent that the state Legislatures could 
not adequately deal with intrastate problems arising under at- 
tempts to regulate the passenger and freight rates within the 
states, and cognate things, such as the discontinuance of trains, 
compelling the erection of suitable passenger station buildings, 
etc., the states created Public Service Commissions, with ap- 
propriate authority under the police power reserved to them. The 
usefulness of such Public Service Commissions is not to be un- 
duly hampered, or even interfered with, except where lawful 
power is exceeded, or sound discretion is abused, by unreasonable 
and unjust rulings and orders. Mindful of the wisdom of such 
enactments, the Federal Courts have sedulously recognized the 
benefits of such Commissions; and the proper rules and orders of 
such Commissions—the Interstate Commerce Commission and 
the State Commissions as well-—have been upheld. The courts 
have not interposed, except where the law has been transcended, 
cr power and discretion abused. It would be a waste of space to 
collate the numerous cases upholding, and those disapproving, the 
acts of such Commissions. 

P.U.R.1928E. 








622 UNITED STATES DISTRICT COURT. 


If the observations just made be banal, let the reader turn 
to the article “Public Service Commissions,” in July, 1928, 
American Bar Association Journal, p. 359, by Hon. William D. 
Guthrie, where his learned and illuminating discussion lifts the 
subject out of the hackneyed class. Of course, one need not agree 
with all that is said in the able critique. 

[6] Now, going on, the Alabama law requiring the regulating 
body of the state to be advised of a proposed change seriously af- 
fecting transportation conditions, and here to some small ex- 
tent affecting interstate commerce, is well within the police 
power of the state, and is to be exercised for the benefit of 
the traveling public, with due regard to the rights of the plain- 
tiff to be free from serious loss, in its nature confiseatory, by the 
operation of any public service. 

However, the development of the law by adjudications and 
the attitude of the courts in regard to controversies like the one 
before us is aptly shown in cases lately decided by the Supreme 
Court of the United States. From Lawrence v. St. Louis-S. F. 
R. Co. 274 U. S. 588, 71 L. ed. 1219, P.U.R.1927D, 781, 786, 
787, 47 Sup. Ct. Rep. 720, these apposite words are taken: 

“We have no occasion to determine whether the Oklahoma 
act is obnoxious to the Federal Constitution. But, as bearing 
upon the propriety of issuing the temporary injunction, the fact 
is important that the controversy concerns the respective pow- 
ers of the nation and of the states over railroads engaged in in- 
terstate commerce. Such railroads are subject to regulation by 
both the state and the United States. The delimitation of the 
respective powers of the two governments requires often nice ad- 
justments. The Federal power is paramount. But public inter- 
est demands that, whenever possible, conflict between the two au- 
thorities and irritation be avoided. To this end it is important 
that the Federal power be not exerted unnecessarily, hastily, or 
harshly. It is important, also, that the demands of comity and 
courtesy, as well as of the law, be deferred to.” 

. The language quoted evidences the animating spirit of the 

Federal Courts. Compare Henderson Water Co. v. Corpora- 
tion Commission, 269 U. S. 278, 70 L. ed. 273, where the 
P.U.R.1928E. 
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court at page 280, P.U.R.1926B, 666, 668 (46 Sup. Ct. Rep. 
112, 113), Mr. Chief Justice Taft speaking, said: 

“The district court puts refusal to grant the injunction in the 
present case on the ground that the complainant had not suffi- 
ciently exhausted its remedies before the Corporation Commis- 
sion. We think the district court was entirely right in this.” 

Plaintiff alleges that the passenger train service now fur- 
nished to the railroad stations hereinbefore mentioned is rea- 
sonably adequate; but, as has been indicated, we are not so 
convinced, in view of the defendants’ denial of that proposition. 
But it seems to be probable, under all the facts and circum- 
stances of the case, that such assertion by the plaintiff may be 
true. However, there ought to be a ruling by the Commis- 
sion, after full and fair investigation, which should lead to a 
just ascertainment. 

Of course, the cause will remain before this court until the 
proper time comes for further action; in its present status it 
cannot be finally disposed of. Whatever course the plaintiff may 
pursue or the defendants take, the case must await for such 
further action or determination as developments may render 
requisite. 

Accordingly, appropriate order is entered, and interlocutory 
injunction is denied. 


Foster, Circuit Judge, and Ervin, District Judge, concur. 





COLORADO PUBLIC UTILITIES COMMISSION, 


RE EXHIBITORS FILM DELIVERY & SERVICE COM- 
PANY. 


{Application No. 1009, Decision No. 1865.] 


Public utilities — Common carriers — Film express. 

A motor vehicle operator indiscriminately serving the whole film 
exhibiting public and delivering exchange motion picture films between 
the various theaters in different communities was held to be a common 
carrier within the meaning of a law requiring certificates of public con- 
venience and necessity for common carrier operation by motor. 


{August 7, 1928.] 
P.U.R.1928E. 
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AppiicaTion of a motor operator engaged in the delivery of 
motion picture films for a certificate of convenience and neces- 
sitv : applicant ordered to cease operation pending the determina- 
tion of the application. 

Appearances: Duke W. Dunbar, Denver, attorney for the 
applicant; Erl H. Ellis, Denver, attorney for the American 
Railway Express Company. 


By the Commission: On December 17, 1927, the Exhibitors 
Film Delivery & Service Company, a corporation, filed its appli- 
cation in which it takes the position that the service being ren- 
dered by it to motion picture or film exhibitors is not that of 
a common carrier or “motor vehicle carrier” as defined in the 
statute, but praying “that in the event the Commission deter- 
mines that the proposed service will constitute that of a motor 
vehicle carrier, it be granted a certificate of public convenience 
and necessity authorizing the operation of a system of exhibitors 
film delivery service.” An answer and protest was filed by 
American Railway Express Company and Colorado Motor Way, 
Ine. The case was set for hearing and was heard in the hearing 
room of the Commission on March 12, 1928. The express com- 
pany alone appeared at the hearing. 

When the case came on for hearing the applicant asked the 
Commission in the event that it should decide that the service 
being rendered by it is that of a common carrier, it should not 
pass upon the question of public convenience and necessity or 
issue a certificate of any kind. Briefs have been filed by both 
the applicant and the express company. The latter takes the 
position that while it really does not object to the Commission 
expressing itself on the question, it is not within the power of 
the Commission to render declaratory judgments or decisions 
and that from a legal and practical viewpoint the hearing is 
upon a moot question. This position would be well taken if 
the applicant were not already operating. If it is operating as 
a common carrier, it is the duty of the Commission to order it 
to cease and desist from such operation, because it has and wants 


no certificate therefor. Therefore, it is the duty of the Com- 
P.U.R.1928E, 
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mission to determine whether or not the applicant is operating 
in the state of Colorado as a common carrier. 

The application states that the stock in the applicant is owned 
by men who have been in the film delivery service in and near 
Kansas City for a period of ten years and have increased their 
business to such an extent “that they are now operating 8 trucks 
out of Kansas City.” Pursuant to their determination to ex- 
tend their business into new fields they organized a Colorado 
company, which is the applicant. Their certificate of incorpora- 
tion, a copy of which was filed with the Commission, states: 

“The object for which our said company is formed and in- 
corporated is for the purpose of:, to gather, receive, transport, 
distribute, and deliver motion picture films and other goods and 
merchandise of whatsoever kind and nature, and to carry on a 
general transportation, freight and express business to and from 
all points and places, either in or out of this state, where it may 
seem advantageous and profitable to carry on such business, and 
to own and operate a line or lines of motor vehicles and trucks 
for such transportation, and to that end to own, lease, and oper- 
ate cars and vehicles of whatsoever nature and description. 

” 

The applicant has one truck leaving Denver daily at about 
9 P. M. passing through the towns of Brighton, Fort Lupton, 
Platteville, Greeley, Eaton, Ault, Nunn, and Cheyenne, return- 
ing by way of and through Wellington, Fort Collins, Loveland, 
Berthoud, Longmont, and Boulder. It has another truck leaving 
Denver and passing through Colorado Springs, terminating its 
trip in Pueblo. Under separate written contracts with the ex- 
hibitors, it picks up motion picture films at the various Denver 
offices of the distributors and delivers them in the motion picture 
houses in each and all of the towns and cities named. At the 
time of delivering the films it picks up those already used and 
ready for return to the distributors or to other exhibitors, as 
directed by the distributors. The charge for these services is 
5 or 6 cents a reel depending upon the distance of the exhibitor 
from Denver. The exhibitors pay for the transportation both 
from and to the distributors. 

The evidence shows that the applicant serves all of the motion 
P.U.R.1928E. 40 
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picture houses or exhibitors, except one, in the towns and cities 
into and through which it operates. It is very willing to serve 
the one house not now being served and any others who may 
come into the field. 

The applicant contends that it is not a common carrier. The 
express company contends that it is. At the time of the hearing 
we were of the opinion that the applicant is a common carrier 
and another review of the authorities and a reading of the briefs 
filed, have convinced us that it is such a carrier without any 
substantial doubt. The term “motor vehicle carrier” applies to 
one “serving the public in the business of transporting persons 
or property for compensation over any public highway between 
fixed points or over established routes, or otherwise, who indis- 
criminately accept, discharge, and lay down either passengers, 
freight, or express, or who hold themselves out for such purpose 
by advertising or otherwise.” 

In order that a carrier be a common carrier it is not necessary 
that he serve the whole public. No common carrier does. In 
Terminal Taxicab Co. v. Kutz, 241 U. S. 252, 60 L. ed. 984, 
P.U.R.1916D, .972, 974, 36 Sup. Ct. Rep. 583, Ann. Cas. 
1916D, 765, it appears that the company was “under contracts 
with hotels by which it agrees to furnish enough taxicabs and 
automobiles within certain hours reasonably to meet the needs 
of the hotel, receiving the exclusive right to solicit in and about 
the hotel, but limiting its service to guests of the hotel.” The 
court speaking through Mr. Justice Holmes held: “We do not 
perceive that this limitation removes the public character of the 
service, or takes it out of the definition in the act. No carrier 
serves all the public. His customers are limited by place, re- 
quirements, ability to pay, and other facts. But the public 
generally is free to go to hotels if it can afford to, as it is free 
to travel by rail, and through the hotel door to call on the plain- 
tiff for a taxicab. . . . The service affects so considerable a 
fraction of the public that it is public-in the same sense in which 
any other may be called so. German Alliance Insurance Co. 
v. Lewis, 233 U. S. 389, 58 L. ed. 1011, 34 Sup. Ct. Rep. 
612, L.R.A.1915C, 1189. The public does not mean everybody 


all of the time.” This case was cited and quoted from with 
P.U.R.1928E. 
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approval in Davis v. People ex rel. Public Utilities Commission, 
79 Colo. 642, 644, P.U.R.1926E, 635, 247 Pac. 801. 

In the case we have here the applicant is indiscriminately 
serving the whole film exhibitor public with the exception of one 
exhibitor whom it obviously is very desirous of serving. It is 
true that it may not be advertising. There is no need therefor. 
If it is indiscriminately accepting, discharging and laying down 
express, advertisement is unnecessary. It is generally conceded 
not only in Colorado but elsewhere, that in order for an operator 
to be a common carrier he does not need to haul all sorts of 
freight or express. Some operators confine themselves to the 
moving of furniture, others to livestock, still others to milk and 
cream. As is stated in Campbell v. A. B. C. Storage & Van 
Co. 187 Mo. App. 565, 571, 572, 174 S. W. 140: “It is not 
necessary that he (a common carrier) carry all kinds of goods. 
If he professes to carry only a certain kind, this does not take 
from him his status as a common carrier. e 

In a few isolated cases there is found language indicating that 
one who operates under private contracts is not a common car- 
rier. An examination of all the authorities, however, leads one 
irresistibly to the conclusion that in determining whether or not 
a given operator is a common carrier, the test is not whether he 
has separate written or other kind of formal contracts with 
each and every one of his customers. On the contrary, the test 
is whether he is serving a sufficiently large portion of the public 
in the carrying of those kinds of goods which he accepts. As is 
stated in the Campbell case, swpra, “For if the defendant, by 
reason of the circumstances, is a common carrier as to the goods 
in question, it cannot by any special contract change its status 
as such or exempt itself from the responsibilities growing out 
of that relationship.” It is true that once it is determined that 
a carrier is a common carrier the law steps in and imposes upon 
him the duty of making uniform rates and rendering equal serv- 
ice to all persons, but the fact that the law imposes upon a 
common carrier such .a duty has nothing whatever to do with 
the test as to whether he is a common carrier. 

In the Davis case (supra), it appeared that the operator was 
serving 121 members under a contract with a so-called merchants 
P.U.R.1928E. 
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and manufacturing association which was organized for the sole 
purpose of evading the law, as Davis had been denied a certificate 
by this Commission. In one case an operator in Greeley had 
picked out seventy-five of the leading merchants and business 
men in that city and made separate written contracts with each 
and all of them. He then contended he was a “contract” car- 
rier. The question is not whether he is a “contract” carrier. 
It is whether he is a common or private carrier. If an operator 
serving 75 business men without any formal written contracts 
is a common carrier, the making of such contracts does not make 
him a private carrier. fi 

It is quite true, as has been held in a number of cases, includ- 
ing those decided by the Supreme Court of the United States, 
that a private carrier cannot lawfully be converted into a com- 
mon carrier against his will, but it is equally as clear that a com- 
mon carrier is such by reason of what he does in spite of what 
he says about himself. 

A few cases bearing on the questions involved here might be 
mentioned. In Smitherman & McDonald v. Mansfield Hard- 
wood Lumber Co. 6 F. (2d) 29, P.U.R.1926A, 71, it appears 
that the lumber company extended its private railroad line some 
three miles to carry oil for one party who for awhile was the 
only shipper. Later it made contracts with four other shippers 
of oil and held itself willing and ready to haul oil and oil sup- 
plies for any others under private contract, although it professed 
not to be a common carrier. It was held to be a common carrier 
of oil and oil equipment. 

Western Maryland Dairy, Inc., concluded to transport to its 
depot milk which it purchased from certain farmers. It bought 
out certain individuals and companies who had been transport- 
ing the milk and thereafter carried the milk on its routes to its 
plant in its own trucks. The farmers were charged for the 
transportation, in some cases more and in others less, than they 
had paid before. The transportation charge was somewhat cam- 
ouflaged and referred to as a “differential.” The milk was 
bought “f. o. b. Baltimore.” The Maryland court of appeals, 
in West v. Western Maryland Dairy Co. 150 Md. 641, P.U.R. 


1927B, 524, 528, 135 Atl. 136, held that the carrier of the milk, 
P.U.R.1928E. 
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the dairy company, came within the terms of the public freight 
motor vehicle law of Maryland and quoted from a decision in 
another case in which it was stated that the “plan of operation 
bore evidence of being a studied attempt to reap the rewards 
of common carriers without incurring the corresponding lia- 
bilities.” 

The port of Seattle, which was operating a ferry, entered into 
a contract with a bus company by which the latter agreed to 
transport passengers going to or from the ferry. The bus com- 
pany was held to be a common carrier. State v. Ferry Line 
Auto Bus Co. 93 Wash. 614, 161 Pac. 467. In Textile Alliance 
v. Keahon, 125 Mise. 400, 211 N. Y. Supp. 205, it appears that 
the trucker had a contract with the United States for the exclu- 
sive transportation of imported merchandise from the steam- 
ship docks to certain places of appraisal. The United States 
restricted this service to one operator and paid him his certain 
charges. However, the importers reimbursed the Government. 
The operator was held to be a common carrier. 

The Pennsylvania Public Service Commission in Wayne 
Transp. Co. v. Leopold, P.U.R.1924C, 382, held that two men, 
both working in a mill, one owning a five-passenger car, the 
other a seven-passenger car, making morning trips from home 
to the mill and evening trips in return, carrying on these trips 
with them eleven other workmen who resided in the same place 
and were also employed at the mill, or in the town in which it 
was located, were common carriers. The contention of the op- 
erators in that case was much the same as that in this one. 
According to the Commission, “They base this contention mainly 
upon the allegation that they do not hold themselves out as ear- 
riers for the public at large, or for passengers indiscriminately, 
inasmuch as the passengers they carry are, practically speaking, 
the same persons every day. In effect, the contention of re 
spondents is that their passengers are carried under private con- 
tract.” The Commission continuing, said: ‘With this conten- 
tion the Commission cannot agree. Courts and Commissions 
have repeatedly held that the distinction between common and 
private carriage does not necessarily depend upon whether writ- 


ten or oral contracts have been entered into but rather upon 
P.U.R.1928E. 
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the nature and character of the carriage or service rendered and 
upon actual conditions of service as disclosed by testimony.” 
(Italics ours.) The Commission quoted from another case 
decided by it, one significant sentence of the quoted matter 
being: ‘There are numerous acts which tend to establish com- 
mon carriage; that all of them must exist in a particular case, 
in order to establish common as distinguished from private car- 
riage, is not the law.” 

The California Railroad Commission, which probably has 
done more work than any other State Commission in the field of 
regulation of automobile carriers, held in Forsyth v. San Joaquin 
Light & P. Corp. P.U.R.1926C, 344, that a corporation in trans- 
porting its employees and their families by auto stage on public 
highways between a city and its construction camps for definite 
fares fixed by written instructions to its labor agent and noted 
on employment contracts for deduction from wages, is a trans- 
portation company as defined by the Auto Stage and Truck 
Transportation Act of 1917. 

In Restivo v. West, 149 Md. 30, P.U.R.1926A, 639, 642, 
129 Atl. 884, the Maryland court of appeals held that an operator 
transporting passengers under a so-called charter agreement by 
which the passengers presenting themselves for transportation 
were said to charter the vehicle for $30 a trip, was a common 
carrier. The Commission said: “It is difficult to determine 
with exactness just when the owner of a motor vehicle is operat- 
ing as a common carrier, as that term is ordinarily understood 
in the law, but the courts have not been inclined to excuse the 
increasing number of those who earn their livelihood by trans- 
porting persons or goods for hire in motor vehicles from the 


responsibilities of common carriers simply on technical grounds. 
”? 


. 


A rather unusual contract for transportation is set forth in 
Goldsworthy v. Maloy, decided by the Maryland court of appeals 
and reported in 141 Md. 674, P.U.R.1923C, 626, 119 Atl. 693. 
One Goldsworthy was the owner of a large motor truck for the 
use of which he had a license permitting him to operate the truck 
for hire. (Apparently as a private carrier). One Buckell en- 


tered into a contract with Goldsworthy by which Goldsworthy 
P.U.R.1928E. 
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hired his truck “unto the party of the second part for and during 
a period of two weeks from the date hereof and thereafter for 
a like period of two weeks from time to time until either of the 
parties shall give the other one week’s notice of his desire to 
discontinue the same, for the purpose of transporting such per- 
sons as the said party of the second part shall desire, from Gil- 
more, Allegany county, Maryland, to Barton, Allegany county, 
Maryland, and from Barton to Gilmore, making each working 
day, one trip with the said truck each way.” The contract fur- 
ther stipulated that the trip should be made at such time in the 
day as to deliver the passengers in time for their daily occupa- 
tions and to return with them at the termination of their day’s 
work. The owner of the truck was to receive a stated amount 
‘for every trip and so much per passenger for all passengers in 
excess of a certain number. The State Public Service Commis- 
sion secured an injunction which, on appeal, was sustained. 
The Maryland court in the course of its opinion said: “If it 
be held that an owner of a motor vehicle can thus relieve himself 
of complying with the requirement of the law, to obtain a permit 
from the Public Service Commission, and from being placed in 
the class of common carriers, it will furnish an easy way to evade 
the law. If Goldsworthy can say, ‘I am not a common carrier; 
I only carry such persons as Buckell shall desire, or such as may 
be designated by him,’ and keep up that business for an in- 
definite time, of hauling from half a dozen to twenty or more 
persons every trip, without being amenable to the law as a com- 
mon carrier, it would be useless to pass such statutes as we have 
on the subject.” (At p. 632.) The court further stated in a 
concluding paragraph of its opinion: “The owners certainly 
should not too readily be permitted to enter into contracts or 
adopt measures which will enable them to readily evade the letter 
or the spirit of the statutes intended to govern them.” (At p. 
634.) 

While in the case before us the revenue that would be received 
by the state from the operation in question of the applicant would- 
be comparatively small, we see no reason, why if a carrier trans- 
porting films for all of the exhibitors except one in its territory 


and standing ready to serve that one and all other persons as 
P.U.R.1928E. 
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they come into the field, is not a common carrier, a carrier haul- 
ing groceries to all of the merchants in a large area of the state 
might not also operate as a private carrier. The same would 
be true of those now hauling livestock, milk, and cream and other 
special commodities under certificates issued by this Commis- 
sion. Thus the purpose of the statute would largely be defeated. 

It is doubtless true that in this case the operator renders some 
personal service in connection with its transportation. The same 
is true of many other common carriers, including the express 
company, protestant herein. Such special services are a matter 
to be governed by tariff provisions and rules and regulations 
which are required by this Commission to be filed with it by all 
common or motor vehicle carriers. 

Of all the cases cited by the applicant only one appears to be 
in point although we do not agree with a statement found in 
another case. The one case in point is identical with the case 
here. The Federal District Court for the Eastern District of 
Michigan, Southern Division, held in Film Transport Co. v. 
Michigan Pub. Utilities Commission, 17 F. (2d) 857, that an 
operator serying 150 theatres in the southern part of the state 
under separate contracts is not a common carrier. The exhibitors 
served appeared probably to be the greater part of those in the 
given territory. The language of the court being: “. . . the 
plaintiff is serving a large class of shippers though perhaps not 
all of the individuals in the class shipping in a given territory.” 
(At p. 858.) The opinion in the case is rather short and is 
apparently based upon a total misconception of the decision ren- 
dered by the Supreme Court of the United States in Michigan 
Pub. Utilities Commission v. Duke, 266 U. S. 570, 69 L. ed. 
445, P.U.R.1925C, 231, 233, 45 Sup. Ct. Rep. 191, 36 A.L.R. 
1105. The Court said in the Film Transport Case, supra: “The 
test, however, applied to the transportation company in the Duke 
case . . . when applied to the plaintiff in this case leads 
inevitably to the same conclusion.” (At p. 858.) One looks 
in vain for any suggestion in the Duke case which could con- 
ceivably require such a decision as was made in the Film Trans- 
port case. In the Duke case it appeared that the operator was 


serving three customers. The language of the court being: “His 
P.U.R.1928E. 
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sole business . . . is limited to the transportation covered 
by his three contracts.” The three customers were shipping 
their own products only. There is no suggestion in the Duke 
case that one who otherwise would be a common carrier could, 
by the simple expedient of making some formal written con- 
tracts, withdraw himself from that class. The important point 
in the Duke case obviously is that the carrier was serving only 
three customers, not that he had written contracts or any con- 
tracts at all. 

In Hissem v. Guran, 112 Ohio St. 59, P.U.R.1925C, 695, 
696, 697, 699, 146 N. E. 808, it appears that Guran and Myers 
were “under a contract of employment with a branch of the 
Summit County Milk Producers Association, whereby they were 
employed for hire to collect and transport milk and cream of the 
members of the said association, and no one else, to the White 
Rock Dairy Company of Akron, and no other person, upon a 
regular schedule of prices, depending upon the distance and the 
character of the highways covered. .’ Tt does not appear 
who paid the transportation charges or whether the milk was 
bought f. o. b. the milk dairy’s depot or to the farmer’s gate 
although there is found this language in the opinion: “Guran 
and Myers do not serve the public generally, or any person or 
firm other than members of the association, in accordance with 
the contract.” The court made this statement in the course of 
its opinion: “The authorities are equally uniform in holding 
that, if a carrier is employed by one or a definite number of 
persons by a special contract . . . he is only a private carrier.” 
This is the statement with which, as we stated above, we cannot 
agree because without question, taken literally, it is wholly out 
of line with the authorities in the country bearing on the point. 
If this were the law, one carrier might conceivably haul for 500 
or 1000 or more farmers provided each and all of them made a 
separate contract or that all had the dairy company make the 
contract for them. In this state we not only have common car- 
riers hauling milk for the farmers under certificates from the 
Commission, but we have private carriers hauling for one dairy 
company the milk which it purchases delivered to the dairy at 


the farmer’s gate. Where the carrier hauls for a large number 
P.U.R.1928E, 
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of farmers, whether under special contracts or otherwise and 
they pay the freight, he is a common carrier. When he is em- 
ployed by the dairy company to collect and haul for it, milk 
which is delivered to the dairy at the farmers’ gates, he is a 
private carrier. 

After careful consideration of the evidence the Commission 
is of the opinion and so finds that the operation now being con- 
ducted by the applicant, The Exhibitors Film Delivery & Serv- 
ice Company is that of a common carrier and that not having 
and not asking for a certificate therefor, either for intrastate 
or interstate business, it should be ordered to cease and desist 
from said operation. 

Of course, we are not called upon to express any opinion as 
to the public convenience and necessity for such operation as the 
applicant has expressly asked us not to do so. An expression 
of opinion on this question would be gratuitous and uncalled for 
because the case, so far as that question is concerned, is moot 
and the briefs of the parties do not discuss the question. 





KANSAS PUBLIC SERVICE COMMISSION, 


CITY OF WICHITA et al. 
v. 
KANSAS GAS & ELECTRIC COMPANY, 
[Docket Nos. 8469, 8499.] 


Rates — Reasonableness — Uniformity — City and suburban elec- 
tricity. 
The largest city in a closely allied group of municipalities served 
at a uniform reasonable rate by the same electric utility was refused 
a request for a special reduced rate where the difference in production 
and distribution cost as between such city and the aggregate consump- 
tion beyond the corporate limits thereof was not sufficient to warrant 
an allocation of plant to any particular class, 


[June 16, 1928.] 


AppxicaTion of two cities for a reduced rate for electric 


service; denied. 
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By the Commission: The respondent began business in 
Kansas in 1910 and at that time owned or controlled electric 
systems in only two cities, viz., Pittsburg and Wichita. These 
two properties had previously been held under separate owner- 
ship and the franchise under which each of said properties was 
operated contained a schedule of rates to be charged in these 
respective cities, and these rates differed each from the other, 
so that respondent was then charging one set of rates in Pitts- 
burg and another set in Wichita. When the Public Utilities 
Commission was established in 1911 respondent, complying with 
the requirements of the Public Utilities Act, filed schedules of 
these two sets of rates with the Commission. Thereafter re- 
spondent from time to time acquired electric properties in other 
cities from local owners operating under franchises granted 
before the Public Utilities Act was passed, which franchises con- 
tained schedules of rates agreed upon by the respective grantees 
with the respective cities and each schedule differing from the 
others. Asa result respondent in 1919 was furnishing electricity 
to Wichita, Pittsburg, Independence, Cherryvale, Newton, Ar- 
kansas City, Eldorado, and other cities in Kansas, at rates dif- 
fering each from every other but fixed in each instance by agree- 
ment with each city so served. During the year of 1919 the 
Kansas Gas & Electric Company filed with the Public Utilities 
Commission a new schedule of rates for power and light which 
it claimed to be uniform in their application throughout the 
entire territory in Kansas served by it. On May 10, 1920, the 
Public Utilities Commission made its order establishing for the 
Kansas Gas & Electric Company what it deemed to be new 
uniform rates for each class of its consumers in Kansas. 

By its application filed with this Commission the city of 
Wichita involves the powers of the Commission to investigate 
and consider the cost of serving consumers in such city by the 
Kansas Gas & Electric Company, the value of the property de 
voted to, used and useful in serving the electric consumers in 
the city of Wichita, the revenue derived from the sale of elec- 
tricity to such consumers and the return earned on the value 
of property devoted to the service of the consumers in the said 
city. 

P.U.R.1928E. 
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The Kansas Gas & Electric Company has a great amount of 
property in Kansas extending from the Missouri line to Buhler 
and Garden Plain. It maintains generating plants in Wichita, 
Newton, Pittsburg, Arkansas City, Fredonia, Neosho, Inde- 
pendence, and Cherryvale, all being such as are designated as 
stand-by plants with the exception of Wichita and Neosho 
stations. The Wichita property is the original property ac- 
quired by the company when it was organized in 1910. That 
property stood alone and had no connection with any other plant. 
The plant at Pittsburg was acquired in 1910 and subsequently 
other plants were acquired in southeastern Kansas having at 
the time no physical connection with the Wichita property. It 
also acquired plants in Newton, Eldorado, Arkansas City, and 
other cities near Wichita. It built transmission lines to such 
towns and in some instances closed the generating stations in 
them or maintained them as stand-by plants and the station at 
Wichita was enlarged to meet the additional demands placed 
upon it. The station at Neosho was started in 1925 and some 
of the plants in the southeastern part of the state were closed 
down when it commenced operations. The Wichita and Neosho 
plants have been connected by transmission lines, which have 
gradually extended out from the stations for the service of out- 
lying communities, and the connection is through the outlying 
communities. The applicant claims that practically the entire 
reserve capacity is in the Wichita plant and that the outstand- 
ing proposition in the case relates to allocation of property to 
the service of Wichita and the cost of serving Wichita con- 
sumers. The contention of the city of Wichita is that income 
trom the Wichita operations must be compared with the value 
of the property devoted to serving consumers in Wichita in 
determining the rate of return being earned from such opera- 
tions; that the cost of service is the standard in rate making 
and this standard must not be departed from except under ex- 
traordinary circumstances; that a public utility must not serve 
customers in outlying communities at less than cost and charge 
consumers in other communities more than cost to regain the loss 
thus incurred. The position of the Kansas Gas & Electric Com- 


pany is that its entire property must be considered as a whole 
P.U.R.1928E. 
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in arriving at the rate of return earned; that the rates should 
be uniform over the system as to the different classes to be 
served regardless of their distance on the system. The repro- 
duction cost new of all of the property of the company in the 
city of Wichita and its environs as found by E. B. Black, the 
engineer for the city, was $6,560,438.82, not including material 
and supplies and working capital. The reproduction cost new 
of all of the property as found by engineers for the electric com- 
pany was $6,546,578. The Wichita generating station of the 
respondent, the Kansas Gas & Electric Company, has a capacity 
of 30,000 kilowatts and serves consumers both in the city of 
Wichita and a large territory outside of such city. The maxi- 
mum demand of the city from January, 1922, to July, 1926, was 
11,325 kilowatts. The company keeps at its plant a complete 
record of its operations, separating the demands of the system 
outside of Wichita from the energy demands of the city itself. 
Black, the engineer for the city, estimated a demand of approxi- 
mately 12,250 kilowatts as the city of Wichita’s proportion of 
the system, but finally in his estimate allowed 15,000 kilowatts 
or one-half the plant capacity, and the property used jointly 
in serving Wichita and the territory outside of Wichita was 
allocated on that basis. The cost of reproduction new of the 
property allocated by Black to the service of Wichita was 
$4,751,676.13, not including working capital, material and sup- 
plies, and going value. The cost of reproduction new of property 
allocated to the service of Wichita by the engineers for the 
electrical company was $6,054,578, not including working 
capital, material and supplies, and going value. . The difference 
in value is principally due to the method of allocation of prop- 
erty used jointly for a service outside of, as well as in, Wichita. 
Witnesses Ripley and Karr allocated 26,000 kilowatts of the 
property of the Wichita generating station to the service of 
Wichita. The total capacity of the plant is 30,000 kilowatts. 
There are four generating units in the Wichita station as fol- 
lows: 


Unit No. 1 ..crccccccccccccces 4000 kilowatt capacity 
, URE Be. B vsscccsccecescssocs 6000 kilowatt capacity 
UN NG. S oicncs cence eeeeeee- 10000 kilowatt capacity 
UMTS NO. 6 ives cecciccccvcssce 10000 kilowatt capacity 
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The testimony of Karr and Ripley tends to show that if a 
part of the present plant was utilized for Wichita alone, it 
would be necessary to segregate units Nos. 2, 3, and 4, with a 
total capacity of 26,000 kilowatts for that service. Counsel for 
the city of Wichita claims that the maximum demand of the city 
has been 11,325 kilowatts and to take care of this demand more 
than one of the existing units would be required. If two of the 
present units were segregated for the use of Wichita there would 
be available two 10,000-kilowatt units, a total of 20,000 kilowatts 
or one 10,000-kilowatt unit and one 4,000-kilowatt unit, a total 
of 14,000 kilowatts, or one 10,000-kilowatt unit and one 6,000- 
kilowatt unit, a total of 16,000-kilowatt units. On this basis 
there is no reserve capacity or stand-by units to be used in case 
a unit is shut down. Therefore, in such a case, stand-by units 
would have to be provided. The only combination of the present 
units is a group consisting of units Nos. 2, 3, and 4, with a 
total capacity of 26,000 kilowatts. The generating station in 
Wichita delivers energy to Wichita and territory outside of 
Wichita, the maximum demand on the station being approxi- 
mately evenly divided, 50 per cent to Wichita and 50 per cent 
outside of Wichita. Black allocated 50 per cent of the generat- 
ing value to Wichita while Ripley and Karr allocated 86.66 per 
cent of the generating station value to Wichita. The Kansas 
Gas & Electric Company in accordance with a franchise granted 
it, had underway the construction of underground conduits in 
the business district of Wichita. The electric company estimated 
the cost of such construction to be $978,600 and the property 
to be retired of the book value of $73,000. The value of the 
property retired is included in the Black appraisal at $86,400. 
The Black appraisal did not include the underground work. 
Black included material and supplies at the value of $376,765.- 
91, of which he allocated $204,739 to Wichita. Ripley included 
$411,824 for material and supplies which he allocated to 
Wichita. Black included $275,000 going value allocated to 
Wichita. Ripley included $1,090,000 going value allocated to 
Wichita. The total generating station expenses for the year 
ending June 30, 1926, were $387,951.67. The ratio of energy 


delivered to the Wichita distribution system to total energy 
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delivered from said station was, during the year ending June 
30, 1926, 49.91 per cent. 

The city of Wichita claims that taxes have been wrongfully 
charged to Wichita operations; that the Wichita operations are 
charged with taxes on property in many counties in Kansas 
which have no relation to Wichita operations; that taxes charged 
to Wichita division during the year ending June 30, 1926, 
amounted to $239,340.28, while the amount properly chargeable 
to Wichita division for such year should be only $114,109.19. 
Distribution expenses are classified in the books of the company. 
Distribution expenses charged to Wichita during the year end- 
ing June 30, 1926, amounted to $69,416.90; utilization expenses 
for the Wichita division for the year ending June 30, 1926, 
$40,207.16. Consumers expenses for Wichita division $71,- 
010.43. Commercial expenses for Wichita division $70,510.38. 
General and administrative expenses for Wichita division 
$391,510.90; operating and general expenses $946,846.74. The 
applicant claims that included in this item are expenses im- 
properly charged to the Wichita division $235,885.72. It is 
the claim of the city of Wichita that the value of the electric 
property in Wichita on March 1, 1910, when the Kansas Gas 
& Electric Company acquired it was $460,000; that the ad- 
ditions to June 30, 1926 amounted to $5,711,744.29, making 
the actual cost of the property in Wichita $6,171,744.29; that 
it is not possible to determine from the books the cost of the 
property used jointly in the service of Wichita and consumers 
outside of Wichita, apart from the cost of the property used 
for the service of Wichita; that in the Black valuation 72.4 per 
cent of the total value of the property in Wichita is allocated to 
the service of Wichita; that such per cent of the historical cost 
amounts to $4,468,352; that the investment devoted to the serv- 
ice of Wichita is as follows:—Historical cost of property de- 
voted to the service of Wichita $4,468,352—Material and sup- 
plies $204,739—Working capital $88,869—Total $4,761,960 
less depreciation based on expenditures required to produce 
maximum operation efficiency $111,289 leaving as a rate base 
the sum of $4,650,671. 


There was but little contention regarding the cost of repro- 
P.U.R.1928E. 
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duction new of the property in Wichita in being at the time of 
the estimates. There is only $14,000 difference between the 
value shown by the respective witnesses for the city and the 
electric company. But there is earnest controversy of the items 
over the allowance of working capital, material and supplies and 
going value. Mr. Montgomery, an accountant, testifying for 
the city, calculates rate of return from Wichita operations, sub- 
mitted two tables: the first one takes no account of the new un- 
derground distributing system; the second one included the new 
underground distribution in the rate base. He uses the alloca- 
tion of property to Wichita made by Black & Veatch and a de- 
preciation estimate made by Mr. Black, which the respondent 
claims is entirely theoretical and should not be used in determin- 
ing the rate base. Mr. Montgomery omits any cash working 
eapital. The Black & Veatch valuation covers the property com- 
prising the Wichita system. Black & Veatch evidently meant 
to accept the books of the respondent as of June 30, 1926, for 
the item of materials and supplies, according to which the total 
should be $411,823.80. The total as reported by Black & Veatch 
is $276,765.91. The respondent attempts to explain the dif- 
ference by suggesting that Black and Veatch inadvertently used 
an item of merchandise stores in place of an item of general 
distribution stores, the difference being $35,057.89. Mr. Black, 
in estimating the cost of reproduction of the Wichita property 
allocated a capacity of 15,000 kilowatts to the power station in 
Wichita and deducted one-half of the total generating station 
investment as valued by him. One-half of the generating station 
together with some other equipment deducted amounts to 
$1,808,763, but intimates that reserve capacity would be needed 
to allow for maintenance and work upon generating units, and 
thought that for this purpose inter-connection with the trans- 
mission system would be of advantage to Wichita. His property 
value included nothing for transmission system in order to 
utilize the general system in an emergency. Mr. Ripley and 
Mr. Karr, witnesses for the respondent, testified that if Wichita 
were isolated from the transmission system the capacity in the 
present generating station necessary to give adequate and re 


liable service to Wichita would consist of the two large units 
P.U.R.1928E. 
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and one of the two small units; that the 4,000 kilowatt unit 
would, from a capacity standpoint, answer the requirements as 
well as the 6,000 kilowatt unit for the hypothetical case since it 
is newer and more efficient and operates at a lower cost. The 
evidence of Mr. Karr tended to show that installed capacity 
must be greater than working capacity by the capacity of one 
of the largest units; that an installed capacity of two 10,000 
kilowatt units and one 6,000 kilowatt unit, or a total of 26,000 
kilowatt units, the reliable service capacity consists of one 10,000 
kilowatt units and one 6,000 kilowatt units or a total of 16,000 
kilowatt units. Mr. Ripley would not, therefore, in determining 
the value of the Wichita segregated property, estimate the value 
of a 4,000 kilowatt unit or $492,000 as representing the only 
part of the present generating station investment not necessary 
to.serve Wichita adequately. Mr. Black deducted one-half the 
fuel oil and one-half the power plant supplies. Mr. Ripley in- 
cludes all the oil and all the plant supplies. Mr. Black esti- 
mates the going value at $275,000. Professor Riggs testified 
he regarded this allowance for the Wichita property as fair. 
Frank Silliman, a witness for the respondent, estimated the go- 
ing value of the entire system as being $3,000,000. Mr. Ripley 
based going value upon Mr. Silliman’s testimony and allocated 
to Wichita part of it in the ratio of the total operating revenue 
derived from the system, such sum so allocated being $1,090,000. 
The estimate of the city’s witnesses allowed nothing for working 
capital. Mr. Ripley included such working capital, exclusive 
of material and supplies, in his estimate of $629,576 for the 
entire property and allotted to Wichita a part of it in the ratio 
of the total operating revenue derived from the entire operating 
system, the sum thus allotted to Wichita being $229,000. 
Black & Veatch seems to have treated depreciation in two 
. ways. One method was to compare it with an identical new 
property. Under this method the depreciation would, in the 
opinion of Mr. Black, be $623,891. The other is to estimate 
depreciation on the basis of expenditures necessary to bring the 
property to a maximum operating efficiency. Using this method, 
the amount would be $111,289. Professor Riggs stated that as 


he saw the property in Wichita it was in fine condition and that 
P.U.R.1928E. 41 
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a careful inspection would probably not show more than 14 or 
24 per cent that would need replacement. Black & Veatch esti- 
mated the value of the new underground construction at Wichita 
at $892,000. Mr. Ripley estimated it at $908,000. From the 
above figures the resulting rate basis for Wichita are, according 
to evidence of Mr. Ripley, for the electric company $8,694,102 
and according to the evidence of Black & Veatch and Mont- 
gomery $6,012,326. Mr. Montgomery bases his figures of 
$1,596,779 total operating revenue upon respondent’s books de- 
ducting from the total revenue of the Wichita division revenue 
received from the interurban railway and from the small out- 
lying towns and net profit from merchandise sales. There is no 
controversy on this item, nor is there any difference over the 
item of operating expenses as reported. 

Mr. Montgomery’s estimate of generating station expenses for 
the year ending June 30, 1926, is $110,565. Respondent claims 
that in this calculation he took no account of many technical 
factors which affect production cost. Mr. Karr’s calculation 
with reference to this item is as follows: Cost of supplying 
Wichita distribution alone from the most efficient part of Wichita 
generating station assuming gas fuel $258,987; adjustment in 
general expenses for the hypothetical case of Wichita isolated 
$45,825. 

Mr. Montgomery in his deduction for tax adjustment cal- 
culates that for the year ending June 30, 1926, the taxes charge- 
able to Wichita should be $125,321 less than the taxes allowed 
the Wichita district in the company’s books. The respondent 
does not admit the method of tax allocation was improper or in- 
correct, but for the purpose of the hypothetical study of Wichita 
as an isolated system prepared a calculation based on the city’s 
theory under which it claims a reduction of $78,027 should be 
the limit. 

Subtracting adjusted operating expense from adjusted operat- 
ing revenue gives adjusted net operating revenue according to 
Montgomery $885,818 and according to Ripley $773,784. Re- 
spondent offered in evidence two valuations of its entire system, 
under which the bare physical system was valued at $20,206,973. 


The working capital for the entire system as fixed by Ripley 
P.U.R.1928E. 
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$1,193,211. As to going concern value Professor Riggs testi- 
fied that courts have allowed from two to ten per cent of bare 
physical value for going concern value and Mr. Silliman placed 
the going concern value of the entire system $3,000,000. Mr. 
Montgomery estimated the historical cost of the entire property 
to be $19,131,228.95. Mr. Ripley testified that of the total 
bare physical value over 97 per cent was taken directly from the 
company’s books showing net additions to property. 

As to operating revenue Mr. Montgomery uses figures found 
in respondent’s books $1,750,883. Mr. Ripley claimed the 
operating expenses for the whole system to be $2,634,923. Mr. 
Montgomery estimated 1 per cent of the book value to be suffi- 
cient to provide for retirement reserve. According to exhibits 
introduced by Mr. Ripley for the first eleven years the transfers 
were less than 1 per cent and for the past six years the average 
expense has been in excess of 1 per cent. Professor Riggs 
stated that the company’s reserve was, in his opinion, proper 
and reasonable. The city presented no evidence upon rate of 
return on the value of the entire system but Mr. Montgomery 
submitted a table showing an estimated rate of return upon the 
historical value as a whole. The rate base did not include 
anything for going concern value or working capital. Mr. Rip- 
ley submitted a calculation showing rate base June 30, 1926, 
as previously derived based upon the reproduction value of the 
property and showing actual net operating revenue for twelve 
months ending June 30, 1926, both in total and in per cent of 
rate base. Before deduction for retirement reserve this amount- 
ed to 6.95 per cent and the rate of return after transfer of $300,- 
000 to retirement reserve was 5.77 per cent. Mr. Ripley sub- 
mitted a similar calculation showing his estimate for the year 
1927. Before deduction for retirement reserve the net income 
can be estimated at 7.33 per cent of 1917 rate base and the rate 
of return after allowing $450,000 for reserve is 5.62 per cent. It 
was, therefore, claimed by the respondent that the company did 
not earn during the year 1926 and could not earn during the 
year 1927 a fair rate of return upon a fair value of the entire 
property. 

Mr. Montgomery testified that respondent’s surplus on June 
P.U.R.1928E. 
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30, 1926, was $906,952.39, that in 1920 it was down to $55,000 
and had been gradually accumulating ever since. The respond- 
ent claims that in this computation he made no deduction for 
earnings for bond discount nor for property not yet bonded and 
that his provision for retirement reserve was not in accord with 
the actual amount set aside by the company for that purpose; 
that his evidence showed that respondent had never paid over 
8 per cent dividends on its common stock; that for the past four 
years it had paid 8 per cent per annum but that prior to that 
time it had paid from 1 per cent to 6 per cent per annum. 

The respondent claims that for purpose of comparison it has 
divided its system into six districts and it keeps an account with 
each district upon its books; that this system of bookkeeping 
is simply for the convenience of the company and in no wise 
affects the rates for the different districts; that the rates charged 
are uniform for each class of business throughout the entire 
system; that so long as the system is operated as a whole and 
the rates are uniform it makes no difference to Wichita con- 
sumers how the taxes are allocated to the different districts; 
that it would not change the rate at Wichita if all of the taxes 
for the entire system were charged against the Wichita district 
on the books of the company. Mr. Ripley testified that he be- 
lieved that each district is paying the cost of service in that 
district. The franchise granted the respondent by the city of 
Wichita contains the following provisions: 

“The grantee shall, not later than the first day of July, 1922, 
set up a separate account on its books of the capital investment 
used and useful in and maintained by it for the purpose of sup- 
plying electric service to its consumers served from grantees 
‘Wichita electric distributing system,’ and shall keep said ac- 
counts separate from all other accounts and shall keep separately 
the operating costs, expenses and receipts for and from said 
‘Wichita electric distributing system.’ 

“Said capital account shall also separately note and allocate 
the amount of capital used in supplying any and all other public 
utilities or utility concerns in the city of Wichita.” 

The contention of the city of Wichita is that the income from 
Wichita operations must be compared with the value of the 
P.U.R.1928E. 
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property devoted to serving its customers in Wichita and that 
this would be in accord with the contract between the city and 
the electric company. To sustain its contention that the rates 
should be based on the property as a whole instead of the theory 
of segregated units, the respondent relies principally on the 
testimony of Mr. Ripley, Mr. Silliman and Mr. Karr and what 
it deems to be corroborating testimony of Professor Riggs, all 
of which it claims to justify its claim. 

There is only $14,000 difference between the witnesses for 
the city and those for the company as to the physical value of 
the property in Wichita as if isolated. Materials and supplies 
Black & Veatch estimate at $376,766, the respondent’s witnesses 
at $411,824. The item of property not required to serve Wichita 
if isolated was fixed by the city’s witnesses at $1,808,763, and 
by the company’s witnesses at $492,000. The going concern 
value, the city’s witnesses fixed at $275,000 while the company’s 
witnesses gave their estimate as $1,090,000. The estimates of 
the company’s witnesses as to working capital other than supplies 
was $229,000, the city’s witnesses making no allowance for this 
item. The city’s witnesses allowed $110,289 for depreciation, 
the company’s witnesses allowing nothing for this item. New 
underground distribution was by company’s witnesses fixed at 
$908,700, the city’s witnesses allowed $892,200 for this item. 
The rate base, according to the company’s witnesses was found 
to be $8,694,102 and by the city’s witnesses $6,012,326. The 
total operating revenue was found without controversy to be 
$1,598,779. Operating expenses were found to be $946,847 
from which the company claims should be deducted $45,825 for 
generating station expense adjustment, while the other witnesses 
claimed that the deductions should be in the sum of $110,565. 
The witnesses for the city claimed that $125,521 should be de- 
ducted for tax adjustment, while the company’s witnesses claimed 
that $78,027 should be the proper amount to be deducted. The 
adjusted operating expense, according to the company’s witnesses 
was $822,996 and the city’s witnesses estimated such expense at 
$710,961. The adjusted net operating revenue was found to 
be by the company’s witnesses $773,784 and by the city’s wit- 
nesses $885,618. The adjusted net revenue in per cent of rate 
P.U.R.1928E. 
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base before deduction for retirement reserve was, by the com- 
pany’s witnesses found to be 8.90 per cent and by the city’s 
witnesses 14.73 per cent. 

The Neosho plant has not been furnishing energy to Wichita. 
The bulk of the reserve capacity is in the Wichita plant. 

The Commission finds that of the disputed items the value of 
materials and supplies should be fixed at $411,824. Total 
physical value $6,958,400. Property not required to serve 
Wichita if isolated $1,309,311 and the amounts of other dis- 
puted items should be found to be as follows: 


1. Total bare physical value June 30, 1926 ........000022++ $6,546,578.00 
2. Materials and supplies ...ccccccccccccccccccccccccccccs 411,824.00 














S. TORRE POPMONE WOUNS sis vince cdsitccsccssccsccucussicoes $6,958,402.00 
4. Less property not required to serve Wichita if isolated ... 1,309,311.00 
5. $5,649,091.00 
6. Less materials and supplies not required for Wichita serv- 
IO .. ccccccccccccccccccccccccces Ce cccccccccoccccccs 172,027.00 
7. $5,477 064.00 
8. Going concern value ......ccccccccccccccccccs ecccces ee 500,000.00 
9. Working capital other than supplies ............ escceee 229,000.00 
10. : $6,206,064.00 
11. Less depreciation ....cccccccccccccccccccccccccccssoces 111,289.00 
12. $6,094,775.00 
13. New underground distribution—net .........seeeeeeees 908,700.00 
14. Rate base ...ccccccccccccccccccvccsccccces sewineenamis $7,003,475.00 
15. Adjusted total operating revenue ........... ceescceeees $1,596,779.00 
16. Operating expenses as reported ............. 06060066662 946,847.00 
17. Less generating station expense adjustment ............. 45,825.00 
18. $901,022.00 
19. Less tax adjustment .......... ecccccccccsecs eccccccces 125,321.00 
20. Adjusted operating expense ......cccesseesscecee eeeees $775,701.00 
21. Adjusted net operating revenue ..........--eeeeeeeeeeee $821,078.00 
Before deduction for retirement reserve, adjusted net reve- 
nue, per cent of rate basis .........ssscerececccceess 11.72% 


As stated in the brief of counsel for the city the case of the 
city was prepared upon the basis that there is in the city of 
Wichita certain property which serves the inhabitants of such 
city and that it is upon that property alone which the company 
is entitled to earn a fair rate. There is no claim that the com- 
P.U.R.1928E. 
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pany was receiving more than a reasonable return on the com- 
bined property. As stated in the brief “the figures of the utility 
tend to show that it is only receiving a reasonable return on the 
combined property. As stated above, the city has not attempted 
to prove to the contrary, and on the evidence introduced if this 
Commission finds that the entire property should be treated as 
« unit, then the reduction of rates should not be granted, or the 
city should be permitted to make a survey of the entire prop- 
erties in order to determine whether the figures given by the 
utility are correct.” 

Counsel for the city contends that by the terms of the fran- 
chise ordinance granted by the city of Wichita, it was provided 
that the respondent should set up in its books as a separate 
valuation the property used and useful in the city of Wichita 
and that the rates should be determined thereon, but that re- 
gardless of such ordinance the weight of authority is that the 
properties should be treated as separate units and cites: 

Municipal Gas Co. v. Sherman (Tex.) P.U.R.1925E, 67, 70, 
in which it was said: 

“Tt would be manifestly unfair and unlawful to add to the 
cost of gas to the consumers of any city, to overcome the deficit of 
another; or putting it another way, to tax all the consumers of 
all the separate plants a rate that would yield a return upon the 
whole, while one or more of the individual units failed to 
yield a fair return, merely because the same company owned 
and operated the several plants as separate and distinct units.” 

The above was a gas case. The company was a private cor- 
poration engaged in the distribution of natural gas to a number 
of towns in Texas, the city of Sherman being among the num- 
ber. It produced no gas but bought its supplies from a furnish- 
ing company receiving it as the city limits and distributing it 
through its own line to its customers. The Commission said that 
in such a case it would be unlawful and unfair to add the cost 
of gas to the consumer of one city to overcome the deficit of an- 
other. 

In the case of Buck v. International R. Co. P.U.R.1925D, 
782, 788, the New York Commission said: 

“We know of no reason why car riders in Buffalo should 
P.U.R.1928E. 
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be required to make up deficits in operations in other municipalli- 
ties or in summer resorts or parks.” 

In this case over 68 per cent of the company’s property was 
located and used in Buffalo and its remaining property was de- 
voted to interurban and local service outside including a part 
in Canada. The company was operating a Canada division over 
which the Commission said it had no control. In Fargo v. Union 
Light, Heat & P. Co. (N. D.) P.U.R.1920A, 764, where the 
system was in both North Dakota and Minnesota, it was held 
that consumers in North Dakota should not be required to pay 
a return on the value of utility property in excess of the amount 
thereof properly chargeable and assignable to the service within 
the state. 

In the case of Re Eaton Rapids ( Mich.) P.U.R.1922D, 94, 
it was held that rates for gas by a public utility rendering service 
in two cities from a single plant should be based upon the 
amount of gas consumed in each city instead of attempting to 
definitely segregate the property used in the service of the city. 

In Re Acquackanonk Water Co. XI N. J. P. U. C. R. 11, 
P.U.R.1923D, 60 the relative corporate ownership in the jointly 
used facilities of related water utilities was not allowed to govern 
in the determination of rates, but the value of the property was 
determined in the aggregate and then allocated in proportion to 
the service supplied to each municipality, the rates being de- 
termined upon the basis of cost of supplying the various mu- 
nicipalities served. 

The case of the Bridgeport v. Connecticut Co. (Conn.) P.U.R. 
1922A, 95, was a street car case in which the utility covered 
nearly the entire state, evidently with lines running to remote 
sections. The company, for convenience, divided the state into 
different districts. The Commission held that the division into 
districts was correct and that each such district should be self 
supporting and allow the company a fair return on the value of 
the plant and equipment therein located and used, and that the 
rates for fare for such district should be so adjusted as to 
afford such return, irrespective of what rate of fare may be in 
other districts. 

Counsel for the city of Wichita in their brief say that the 
P.U.R.1928E. 
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testimony is clear, that no district outside of the Wichita district 
is making a return upon the investment. There is evidence 
that the rates now in effect were insufficient to pay the cost of a 
service on the transmission line built to serve certain customers 
in the vicinity of Coffeyville. Mr. Silliman claimed, however, 
that by making a small additional investment extending the line 
to the Oklahoma state line, it would make the extension profitable, 
while Mr. Ripley testified that he believed every division of the 
property was paying exclusive of a return the other expenses or 
cost of service; that every sector was paying the cost of service. 

The attorney for the city of Newton offered in evidence an 
article written by the vice president and general manager of the 
Consumers Power Company of Jackson, Michigan, stating the 
method by which his company serves 195 communities from 
central generating plants from which the following quotation 
is taken: 

“It has long been the policy of Consumers Power Company 
to supply all customers of a given class under standard rates 
throughout the entire territory served by the company. This 
practice is followed regardless of the distance of the various 
localities from the dams or power stations, or regardless of the 
size of the communities served. In other words, customers of a 
certain class-resident, commercial lighting, etc.,; pay the same 
rate wherever they may be located on the lines of the company 
whenever they use the service in like manner and under like 
conditions. Such few exceptions as there may be to this rule are 
due to old local ordinances and not to action on the part of the 
company. 

“As a practical matter, the company has found, as any one 
will find who investigates the matter, that it is impossible to de- 
termine what it costs to serve any given locality. It is true that 
there are some costs peculiar to each community. The costs 
incurred in connection with distributing the energy and the 
fixed charges on the distribution system may be allocated directly 
to the particular city or village. 

“That the transmission lines which make possible the deliv- 
ery of the energy generated by water power plants to the com- 


munities in which it is to be used should be treated to all intents 
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and purposes as if they were part of the power plants. The 
power system could not exist without the market and the facilities 
which make it possible to reach: the market, assuming that good 
business judgment has been exercised in their construction must 
in practice be regarded as part of the power system and the costs 
incident to transmission be regarded as part of the power costs 
or else there will be many instances in which the development 
of hydroelectric plants will be delayed awaiting the growth of 
a nearby market, if not prevented altogether. 

“There is also a commercial element to be considered in such 
cases. Industries within the territory supplied from a large 
water power plant are often in competition with one another. 
Cities are in competition with each other to obtain factories. 
There are, of course, certain local type of industries which 
cannot move from city to city and in the original location of 
which in a given city the cost of energy has not been an important 
consideration but there are other industries, particularly the larg- 
er ones, not dependent on local market, which, if other things 
are equal, will locate where energy can be obtained most cheaply. 
It seems to us that rates which will not give a material competi- 
tive advantage to an industry in one city over a similar industry 
in another city supplied from the same source of power are proper 
rates if the only criticism which can be made of them is that 
the distance factor has been left out of consideration. Also, we 
believe that the development of water powers is intended to be 
for the general good of the people who can reasonably be served 
from those powers and that the market for the energy should be 
such that no one community will be given a great competitive 
advantage over others in securing industries because of its prox- 
imity to the powers.” 

This question has been considered by the Public Service Com- 
missions of other states. 

“Tt is not feasible to attempt to allocate the property invested 
in transmission lines serving towns or cities of similar size and 
character, nor between small towns and large cities, but a uni- 
form rate in all the cities involved is fair and not unduly discrim- 
inatory.” Re Missouri Gas & Electric Service Co. (Mo.) P.U.R. 


1921D, 687. 
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The case of the Missouri» Public Service Commission in Re 
Missouri Gas & Electric Service Co. supra, bears such a striking 
similarity to the case under consideration that we deem it worthy 
of special mention. In that case the applicant had a steam plant 
located in the cities of Liberty, Lexington, and Richmond, Mis- 
souri, radiating from Richmond, the applicant has been serv- 
ing the last few years several of the smaller neighboring towns 
by comparatively low voltage transmission lines. During the 
year 1920, there was constructed a transmission line connecting 
Lexington, Richmond, and Liberty, for the purpose of supplying 
all the towns interested herein electrical energy generated at 
Kansas City, Missouri. The receiving point is at the terminus 
of a line built out from Kansas City, located in the city of Lib- 
erty. At that connecting point is a substation from which the 
applicant has constructed a 3,300-volt transmission line extend- 
ing in an eastward direction touching Missouri City, then from 
there in a southeastward direction it passes through Orrick, and 
by Fleming and Camden, Missouri, bending eastward and north- 
ward to the city of Richmond, terminating at a substation within 
that city. Then from that substation is constructed a 13,200-volt 
transmission line which extends southward; then eastward by 
Lexington Junction, where north of the city of Lexington the 
line divides going south, crossing the river through a submarine 
cable to Lexington, Missouri. The other branch running in a 
northeastward direction to Hardin. The population of the larger 
towns just mentioned, according to the 1910 census, is as follows: 
Liberty, 2800; Richmond, 3600, and Lexington, 5242. Along 
cr near these lines the company supplies energy to several coal 
mines. The Commission said: 

“The question naturally arises in a case of this nature as to 
what should be the basis of the allocation or the division of the 
property between the various towns interested in the case. This 
Commission, however, is frank to state that it does not consider 
it feasible to attempt to allocate the property invested in trans- 
mission lines serving towns or cities of similar size and char- 
acter any more than it attempts to allocate the property invested 
in a distribution system used to serve commercial lighting cus- 
tomers and commercial power customers. Taking any one town 
P.U.R.1928E. 
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or city in this group alone, there is‘no justification for building 
the transmission line from Kansas City, Missouri, to serve that 
particular town. However, taking all the towns herein together, 
along with the suburban business, such <s the coal mines, there 
seems to be ample justification for the construction made.” 
(P.U.R.1921D, at p. 689). 

In Re Utah Power & Light Co. P.U.R.1921C, 294, 311, the 
Utah Public Utilities Commission said: 

“The Utah Copper Company claimed that it should not be 
charged with its full proportion of the cost of this 44 kilovolt 
system, on the ground that it used a large block of power much 
nearer the terminal station than the average distance of trans- 
mission in the 44 kilovolt system, as calculated by the applicant. 

“The service of this utility is a community service almost 
statewide in its extent. To attempt to build power rates for 
different localities, based upon particular investment, would 
entirely destroy the uniformity of rate structure, and, further- 
more, would give the particular consumer all the benefits of con- 
nection to the general interconnected system so advantageous in 
rendering-efficient service, without charging it with its proportion 
of the burden. Furthermore, the rate structure prescribed by 
the Commission in this case is based on the study of only a part, 
end that admittedly the most efficient and least expensive part 
per unit, of the applicant’s system, and, as applied to the service 
of the Utah Copper Company or any other consumer, affords, in 
our judgment, a reasonable rate for the service upon any com- 
posite theory that can be devised. 

“We feel, therefore, that pending full valuation and further 
analysis, the rates prescribed for like service should be uniform 
and universal in their application.” 

Views of the Illinois Commerce Commission on this question 
were expressed in Re United Utilities Co. P.U.R.1922B, 344, 
345, as follows: 

“The Commission is of the opinion that so far as possible the 
rates of an electric utility, furnishing service in a number of 
municipalities by transmission lines, should be uniform through- 
out the territory served. Inasmuch as the village of Winslow 
is receiving service as a part of a relatively large electric system, 
P.U.R.1928F. 
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a separate investigation of the results of service in Winslow, a 
comparatively small community, would serve no purpose. It ap- 
pears that for the class of service now being rendered by the 
United Utilities Company the rates proposed herein are by com- 
parison just and reasonable.” 

In the case of Trenton v. Trenton & M. County Traction Corp. 
decided by the New Jersey Supreme Court, 92 N. J. L. 61, 
P.U.R.1919B, 873, 874, 105 Atl. 136, it was contended by the 
city of Trenton that in determining the reasonableness of street 
railway rates, urban and suburban operations should be consid- 
ered separately. The court in deciding against this contention 
said: 

“Tt is settled that the correct legal test is the effect on the 
railway’s entire line, and not upon that part which was formerly 
a part of one of the consolidating roads. St. Louis & 8. F. R. 
Co. v. Gill, 156 U. S. 649, 665, 39 L. ed. 567, 573, 15 Sup. Ct. 
Rep. 484. The test has recently been applied in the case of a 
street railway, Puget Sound Traction, Light & P. Co. v. Rey- 
nolds, 244 U. S. 574, 61 L. ed. 1325, P.U.R.1917F, 57, 37 
Sup. Ct. Rep. 705. A rule which would deprive suburban com- 
munities of street railway service might be much to the advantage 
of great cities like Trenton, but work harm to rural communi- 
ties, and perhaps be to the disadvantage of the state as a whole. 
There is a general public interest in having thinly populated 
and relatively poor sections helped by the more densely pop- 
ulated and richer communities. Public roads are a good illus- 
tration. We can readily picture to ourselves the state of our 
roads if every mile depended for its upkeep upon the revenues 
traceable to that mile. The law as to railways is settled adversely 
to prosecutor’s contention.” 

In the case of Ben Avon Borough v. Ohio Valley Water Co. 
P.U.R.1917C, 390, 419, the Pennsylvania Public Service Com- 
mission, in its order fixing rates for water furnished by the 
water company, said: 

“The cost to the Ohio Valley Water Company of delivering 
water to the several municipalities served by it is not the same. 
Water can be supplied to the south side of the river cheaper than 
to the north side. This is true not only on account of the addi- 
P.U.R.1928E. ; 
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tional distance and the topographical conditions, but in order to 
reach the north side the company was obliged to construct, 
and must maintain, two 12-inch mains under the Ohio river, 
with the accompanying risks. Each succeeding borough on the 
north side means an increased distance, which requires not 
only additional expense for mains and other construction, but also 
additional power to supply the water thereto. . . . Taking into 
consideration that the water furnished by the respondent is all 
secured from the same source, and is supplied to the several 
contiguous municipalities embraced in one general district, with- 
out any great difference in cost, we have reached the conclu- 
sion that all the rates in all the districts served by respondent 
should be the same. There are no such substantial differences 
in circumstances and conditions of the service as to justify any 
other than uniform rates.” 

In the case of Glenview Improvement Club v. People’s Water 
Co. (Cal.) P.U.R.1918F, 187, the water company was serving 
the cities of Oakland, Berkeley, Alameda, Piedmont, Emeryville, 
Albany, Richmond, and San Leandro, and also widely separated 
portions of the counties of Alameda and Contra Costa, outside 
of these communities. The rates in these various communities 
were not the same. The Commission ordered that the rates in 
these different communities be made the same. We quote from 
the opinion at p. 189 as follows: 

“One of the questions which must be answered here is, ‘Shall 
this water system and its service be treated as a whole, and 
consumers in a given class be charged the same rate regardless 
of location in communities?’ In other words, shall all political 
boundary lines be disregarded and rates fixed by treating con- 
sumers the same as though they were all residents of one large 
community ? 

“This question, in my judgment, must be answered in the 
affirmative. I can see no reason why for a like service a con- 
sumer of this company should pay a higher or a lower rate 
merely because he may reside in an area surrounded by par- 
ticular municipal boundaries. Therefore, the burden of cost of 
the service of the water as a whole to all water consumers has 
P.U.R.1928E. 
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been distributed as equitably as may be upon each class of service, 
regardless of the locality in which such service is given.” 

We quote the following from the opinion of the Illinois Pub- 
lic Utilities Commission, in Re Alton Gas & E. Co. P.U.R. 
1919B, 16, 20: 

“Under the particular conditions which exist at the present 
time there can be no doubt but that the East St. Louis Light & 
Power Company is securing energy more cheaply by reason of 
the steam station which it owns in Alton, but the fact remains 
that these stations have been developed by a co-ordinated scheme 
for power production, and naturally some portions of the system 
present advantages over other more antiquated portions. The 
question is as to whether the locality in which it has appeared 
best to locate the most efficient unit of such a system should re- 
ceive advantage on account of this choice. This is entirely apart 
from the question of whether the Alton Gas & Electric Com- 
pany could have financed the construction of a steam station in 
Alton, which, to our mind, is rather beside the issue. If the 
entire situation has been worked out in this combination so that 
an economic good is accomplished without injury to any one of 
the utilities, it is difficult to see where reason could be found for 
one party to the arrangement to receive advantage because of 
the mere location of a power plant which supplies the system as 
a whole.” 

The fixing of rates for cities, communities, and districts lo- 
cated at different points along the system has been a matter of 
concern with the Service Commissions in the different states. 
Many vexatious problems have been encountered and the dif- 
ficulties are augmented with the increased demands for subur- 
ban service. It is plain that generating plants cannot be es- 
tablished and maintained in all separate small communities 
and the tendency is to connect and group them into classes and 
establish rates for such classes, seeking carefully for uniformity 
and to avoid discrimination as far as reasonably possible. By 
this method localities are able to receive a service which other- 
wise they would be unable to obtain, and the advantages thus 
attained redounds to the benefit of all. 


The customers in a large city are more numerous and closely 
P.U.R.1928E. , 
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grouped than a like area beyond the city limits. If the city is 
enjoying rates reasonable and fair in the light of all the sur- 
rounding circumstances, and the utility is able to extend its 
service to, and connect several other smaller cities or com- 
munities, but which in the aggregate equal or exceed the number 
served in the larger city, or if the consumption of the generated 
product is approximately as great in the territory outside. as it 
is within such larger city and_the same rate is common to, and 
enjoyed by all the different classes within and without such city, 
it would in such case seem to make but little difference whether 
any or all the generating plants were located within or without 
the larger city. 

Can it be that all the elements tending to the advantage and 
benefit flowing from the location of utilities within the cities, 
the increase in population, attractions and development of in- 
dustries, increase in values of property and such well known 
aids to the expansion of the commerce and importance of a city, 
should be entirely ignored ? 

The population of Wichita now approximately 100,000 is 
equaled by the aggregate population of the cities and com- 
munities, a part of the general system and outside the limits 
of Wichita. In attempting actually or in theory to segregate 
the system into sections as numerous as the different communi- 
ties, each with its individual surroundings, and allocate just 
and proper value to each of the company’s property in each one 
of them, would tend to destroy all uniformity and probably would 
prove not only extremely vexatious but impracticable. If there 
was only one city aside from Wichita being served by the com- 
pany and such city was far distant and isolated and the city of 
Wichita was receiving no benefit from it, and it was being 
served at a loss which the company was endeavoring to compel the 
city of Wichita to make good by imposing unreasonable rates 
for the service rendered in Wichita, it would present an entirely 
different aspect than that disclosed by the evidence in this case. 
Of course, the above view is predicated on the assumption that 
the rates in the larger cities are not, under all the circumstances, 
unreasonable. Captain J. H. Fletcher, engineer for the Com- 
mission, recently rendered a report in which he compared the 
P.U.R.1928E. 
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rates charged by the Kansas Gas & Electric Company with those 
charged by other electrical companies in this state. He found 
that in Wichita the tenant of a 6-room house, who uses 40 kilo- 
watt hours a month, is charged $2.15 per month; in Topeka the 
charge is $2.80, in Salina and in Leavenworth $3.60, in Atchison 
$3.80, and in Fort Scott $4. He reported that the schedules of 
the Kansas Gas & Electric Company were reasonable and recom- 
mended that other companies be asked to conform to respondent’s 
system of charging uniform rates and speaking generally of the 
rates charged, he states, “Your engineer considers the Kansas 
Gas & Electric residential rate schedule to be the most reasonable 
and fair in the state.” ‘ 

The city of Newton seems content to rest on the showing made 
by the city of Wichita and from the character of the evidence 
submitted by its attorney seemed to favor the theory that the 
plant should be considered as being operated as an entire system. 





NEW YORK SUPREME COURT, APPELLATE DIVISION, FOURTH 
DEPARTMENT. 


J. EDWARD CLARK 


Vv. 
UTICA GAS & ELECTRIC COMPANY. 
[No. 406/13.] 
(— App. Div. —, — N. Y. Supp. —.) 


Service — Discontinuance — Prior indebtedness, 

A public service corporation is entitled to discontinue service to a 
customer’s present premises because of prior indebtedness of the latter 
at other premises, where the statute permitting such discontinuance 
does not limit the company’s right to a particular building or prem- 
ises. : 

[November 9, 1928.] 


Surr for penalty by utility consumer against a gas and elec- 
tric company for failure to serve; order of lower court reversed 
on appeal. 

Appearances: Richard B. Conley, Utica, for defendant-appel- 


lant; J. Herbert Gilroy, Utica, N. Y., for plaintiff-respondent. 
P.U.R.1928E. , 42 
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Clark, J.: This action is brought to recover a penalty under 
§ 12 of the Transportation Corporations Law. 

The defendant is a domestic corporation supplying electricity 
to inhabitants of the city of Utica, and on the 13th day of Janu- 
ary, 1928, plaintiff was one of its customers receiving electric 
current at his premises 131 LaFayette street in that city. On 
or about said date defendant, without plaintiff’s consent, dis- 
continued the service at said premises, and plaintiff claims it 
was an unlawful proceeding, and he brings this action for the 
penalty prescribed by statute. 

The defendant by the third paragraph of its amended answer 
alleges as a defense that it discontinued its electric light service 
to plaintiff solely because he refused and neglected to pay de- 
fendant the remuneration due for electric light service previous- 
ly supplied to him. 

The court on motion of plaintiff struck out this defense as 
being insufficient in law. 

It appears by the fourth paragraph of the amended answer 
that between September 24, 1925, and June, 1926, defendant 
furnished electric light service to plaintiff at his request at his 
premises in Oswego street, Utica, of the value of $44.46, for 
which plaintiff has refused to pay, which amount defendant al- 
leges was due it from plaintiff when the service was discontinued 
at Lafayette street. 

Plaintiff denies any prior indebtedness to defendant. The 
sole question to be determined here is whether under §§ 12 and 
15 of the Transportation Corporations Law, electric service can 
be withheld from a customer at one location because of an un- 
paid bill for service rendered the same customer at another loca- 
tion. 

Section 12 of the Transportation Corporations Law provides 
that: 

“Upon written application of the owner or occupant of any 
building within 100 feet of any main . . . of a gas or elec- 
tric corporation . . . on payment by him of all money due 
from him to the corporation it shall supply gas or electricity 


as may be required for lighting such building.” 
P.U.R.1928E. 





XUM 





XUM 


CLARK vy. UTICA GAS & ELEC. CO. 659 


And § 15 provides that: 
“Tf any person supplied with . . . electric light by any 
such corporation shall neglect or refuse to pay the remuneration 


due for the same . . . such corporation may discontinue 
the supply of . . . electric light to the premises of such 
person.” j 


There is nothing in the statute limiting the right to discon- 
tinue service to any particular premises. It says that a prop- 
erty owner is entitled to service upon payment by him of all 
money due from him to the corporation, and if any such person 
shall refuse to pay an amount due, the corporation has the right 
to discontinue service, but there is nothing in the statute limiting 
this right to any particular building or premises, and we have 
no right to read into the statute something that it does not con- 
tain, and which it was clearly not intended to contain. Before 
a person can command service from an electric light company 
he must pay all money due the corporation, and if he fails to 
pay, the latter may discontinue service. That is what the statute 
says and the meaning is perfectly clear. 

Defendant concededly cut off plaintiff’s supply at its LaFay- 
ette street premises. It seeks to justify that action by alleging 
in paragraph 3 of its amended answer that plaintiff refused to 
pay a just claim for prior service. The burden rests on defend- 
ant to justify its act, and the way to do it is to allege and prove 
the indebtedness and plaintiff’s refusal to pay. Hollander v. 
Westchester Lighting Co. 79 Misc. 646, 140 N. Y. Supp. 544; 
Levine v. Brooklyn Union Gas Co. 146 App. Div. 464, 131 N. 
Y. Supp. 255. 

The old case of People ex rel. Kennedy v. Manhattan Gas 
Light Co. 45 Barb. (N. Y.) 136, is authority for the proposi- 
tion that if a customer of a gas or electric light company refuses 
to pay a just bill owing the company for service, the latter may 
refuse service and this right is not limited to any particular 
premises. If a customer owes nothing to a company and other- 
wise complies with the terms of the statute he is entitled to serv- 
ice. If there is money due from the customer to the company 
and he neglects and refuses to pay, the company cannot be re- 


quired to furnish service. 
P.U.R.1928E. , 
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It is not important that plaintiff alleges and mav as part of 
his case undertake to prove that he was not indebted to the com- 
pany. That should not preclude defendant from alleging and 
attempting to prove a justification for its acts in discontinuing 
plaintiff’s service, for the statute does not limit the right of the 
company to discontinue service to the particular building or 
premises where the default occurred. 

The order so far as appealed from should be reversed on the 
law with $10 costs and disbursements, and the motion denied 
with $10 costs. 





WASHINGTON DEPARTMENT OF PUBLIC WORKS. 


DEPARTMENT OF PUBLIC WORKS EX REL. CITY 
OF FRIDAY HARBOR 
Vv. 


FRIDAY HARBOR LIGHT & POWER COMPANY. 
[No. 6155.] 


Depreciation — Hydroelectric plant. 
1. An allowance of 5.5 per cent was held to be reasonable for the 


depreciation of an electric plant, exclusive of land, p. 661. 


Rates — Reduction to stimulate business. 

2. A reduction of comparatively high electric rates was ordered by 
the Department notwithstanding an existing low rate of return, where 
the Department believed that the new business stimulated would so 
increase the gross revenue as not to lower the rate of return any fur- 


ther, p. 662. 
[October 22, 1928.] 


Comptarnt by the Department of Public Works for the bene- 
fit of a city against alleged excessive electric rates; rates ordered 
to be reduced in accordance with the opinion. 


By the Department: This matter came on regularly for 
hearing at Friday Harbor, Washington, on the 31st day of Au- 
gust, 1928, pursuant to notice duly given to all parties, before C. 
Rea Moore, Supervisor of Public Utilities, the Department be- 


ing represented by R. E. Ostrander, legal assistant. 
P.U.R.1928E. 





XUM 





XUM 


DEPT. OF PUB. WKS. EX REL. FRIDAY H. v. FRIDAY, ETC. CO. 661 


The parties were represented as follows: Elmon A. Geneste, 
City Attorney, Friday Harbor, for complainant; L. T. Mul-° 
vaney, Friday Harbor, for respondent. 

Witnesses were sworn and examined, evidence was introduced, 
and the Department being fully advised in the premises, makes 
and enters the following findings of fact and order. 


Findings of Fact 
I 


That the Fridav Harbor Light & Power Company, an unin- 
corporated company owned entirely by Mr. L. T. Mulvaney, 
owns, operates, and maintains an electric system for hire in the 
city of Friday Harbor, San Juan county, Washington, for the 
purpose of generating and distributing electrical energy, and is a 
public service company subject to the jurisdiction of the Depart- 
ment of Public Works of Washington. 


II 


That on February 20, 1928, the Department of Public Works 
received a formal complaint from the city council of Friday 
Harbor requesting that the Department hold a hearing to deter- 
mine the reasonableness of the existing electric rates in that city. 


III 


That the Department has in this same proceeding made and 
entered its order fixing, as of August 31, 1928, the sum of $33,- 
535, as the fair value for rate-making purposes of the respond- 
ent’s property used and useful in rendering electric service in 
Friday Harbor and vicinity, fixing as of the same date the sum 
of $471 as a reasonable allowance for working capital and sup- 
plies, and making as of that date the sum of $34,006 as the rate 
base upon which the respondent is entitled to earn a reasonable 
rate of return, 


IV 
{1] That a reasonable allowance for depreciation, as of Au- 


gust 31, 1928, is 5.5 per cent, exclusive of land. 
P.U.R.1928Es 
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Vv 


That the rate of return has not been excessive during 1926 and 
1927, being’5.55 per cent in 1926, and 3.46 per cent in 1927. 


VI 


That the level of rates could be reduced with no ill effect up- 
on the rate of return of the respondent, due to the increase of 
energy sales, through the extension of distribution facilities and 
the promotion of more extensive service to prospective customers 
in and around Friday Harbor. The extension of distribution fa- 
cilities would mean a gradual increase in invested capital and a 
continual growth of the respondent’s business. With proper 
management, the investment per customer and per dollar of gross 
revenue should not increase with the growth of the system over 
a period of time. 

[2] The Department is of the opinion that a reduction in the 
level of rates would not mean a reduction in the rate of return to 
respondent, but an increase. The record shows that under the 
present rates respondent’s patrons are using a minimum of elec- 
tricity. Electricity is regarded as a luxury to be used sparingly, 
and homes are inadequately lighted. Electric appliances, which 
the regarded as household necessities in other parts of the state, 
are not used in Friday Harbor because of the present high rates. 
Several large users of electricity have installed private gen- 
erating plants, which would be discontinued if respondent’s rates 
were reduced. 

Respondent can materially increase his sale of energy by ex- 
tending his distribution system into the surrounding country. 
Several large consumers and numerous small consumers can be 
reached by short extensions. Respondent has the necessary gen- 
erating equipment and extensions will be profitable almost at 
once. 


VII 


That the tariff schedule herein set forth will work to the bene- 
fit of both the respondent company and its customers by the 


nature of its inducement rates. [Schedule omitted. | 
P.U.R.1928E. 
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VIII 


A considerable amount of money could be saved both the re- 
spondent and the taxpayers of Friday Harbor by the installation 
of control equipment on the street lighting circuits. The street 
lights now burn twenty-four hours a day and not only consume 
about two and one half times the electricity actually required, 
but also burn out an excessive number of light bulbs. The rec- 
ord shows that control equipment can be installed on the circuit 
at a reasonable cost. The order will require such installation. 


IX 
That the accounts of the respondent have not been kept in ac- 
cordance with the Department's classification of accounts, or 
in accordance with good accounting practice. Record of plant ad- 
ditions and retirements, as well as all expenses and revenues, 
should be accurately kept for future reference. 


Note.—Depreciation. 


I. Necessity for allowance, 663. 
II. Calculation, 664. 
III. Basis for computation: 
a. In general, 665. 
b. Straight-line and sinking-fund method, 665. 
IV. Ascertainment of accrued depreciation, 666, 
V. Rates for particular utility: 
. Automobile, 666. 
. Electric, 667. 
. Street railway, 667. 
. Telephone, 667. 
. Water, 669. 


enaacs 


I. Necessity for allowance, 


The California Commission, in Re Warner, Decision No. 19507, 
Application No. 14266, March 21, 1928, decided from the testi- 
mony given in proceedings to revise automobile rates that the de- 
preciation charge in previous years was in excess of the requirement 
by reason of the fact that certain of the automobiles had already 
been depreciated their total value. The Commission held that in 
the future no depreciation against property which has already been 
depreciated 100 per cent should be allowed. 

While a utility is to be commended for an economical adminis- 
tration, it should not fail to provide for items chargeable to costs 
of operation. A failure to charge a reasonable depreciation leaves 
P.U.R.1928E. 
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the company without the depreciation reserve which should have 
been accumulated. Re Andover Water Co. (Me.) F. C. 668, Sept. 
4, 1926. 

In Dixfield Light & Water Co. v. Itself, F. C. 632, Sept. 16, 1926, 
the Maine Commission said: “The company has jailed during the 
past years to provide a proper annual sum for depreciation and con- 
tingencies, with the result that a sufficient depreciation reserve has 
not been accumulated. The apportionment of the various items 
which constitute the costs of operation is a managerial duty to be 
determined by the officers of the company who are responsible for 
its operation. An adequate amount for depreciation should be in- 
cluded.” 

II. Calculation. 

The Illinois Commission refused to allow the depreciated cost 
of telephone plants to be amortized over a period of five years as 
asked by a telephone company, in Re Middle States Teleph. Co. No. 
17261, May 9, 1928, stating that such expense should be taken care 
of by the depreciation reserve. The Commission further stated: 
“The contributions to the depreciation reserve take into considera- 
tion not orly the normal wear and tear on the property but also take 
into consideration unusual happenings, obsolescence, inadequacy, 
and changes in the art, all of which matters are given consideration 
in fixing the annual rate of depreciation. Should nothing except 
ordinary wear and tear or action of the elements be considered the 
property will unquestionably have a considerable longer life than 
is shown by the evidence presented herein. One of the purposes of 
the depreciation reserve is just for such retirements as the company 
has been required to make and there is no reason why the company 
should be permitted to amortize the property to be retired as a 
separate item.” 

A telephone company which had been using a composite annual 
rate of depreciation of 5 per cent of the book value of depreciable 
property was allowed that rate rather than a claimed rate of 6 per 
cent, where the account for accrued depreciation would be sufficient 
to bring the property up to 100 per cent condition. Re Indiana 
Teleph. & Teleg. Co. (Ind.) No. 8282, April 23, 1926. 

A composite average life of thirty years was used in computing 
the annual depreciation of a gas system. Beaver Dam v. Wisconsin 
Power & Light Co. (Wis.) U-3373, Oct. 30, 1926. 

In Re Western Crawford County Farmers Mut. Teleph. Co. 
U-3549, July 29, 1927, the Wisconsin Commission said that a tele- 
phone company had followed the erroneous practice of deducting 
its annual allowance for depreciation from the value of its plant 
and that this made a book value grossly inadequate. 

A telephone company should credit the depreciation reserve each 
P.U.R.1928E. 
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year with an interest allowance of 5 per cent of the balance in the 
reserve, the allowance for annual depreciation being computed on a 
5 per cent sinking-fund basis. Re Wisconsin Teleph. Co. (Wis.) 
U-3443, Nov. 23, 1926. 


III. Basis for computation, 


a. In general, 


The California Commission, in Re Delta Teleph. & Teleg. Co. 
Decision No. 18955, Application Nos. 13461, 13462, Oct. 25, 1927, 
was of the opinion that retirement of property should in part at 
least, be financed with charges to depreciation reserve and not en- 
tirely to the issue of stock, and for that purpose permitted an issue 
of only $40,000 for certain improvements instead of $50,000 asked 
in the application. ° 

In Re Bell Teleph. Co. (Can.) Case No. 955.71, Order No. 38777, 
Feb. 21, 1927, where it appeared that the depreciation reserve of a 
telephone company amounted to 22.3 per cent of the average plant 
in service, it was said: “In view of the element of judgment of 
necessity involved in connection with depreciation ratios, and the 
amounts accruing therefrom, it would not be justifiable to say that 
it would be safe to limit the payment to reserve to losses actually 
accruing in given years, and regardless of the contingencies of 
change; nor would it be justifiable to say that on the record now 
before the board the percentage of reserve is excessive.” 

In Re Central Illinois Pub. Service Co. No. 15945, Nov. 18, 1926, 
in fixing water rates, the Illinois Commission said: “The record 
contains a compilation of annual accruing depreciation made by the 
Commission’s engineer which is based primarily on his judgment 
as to the useful life of each of the various component parts of the 
property. It is to be noted, however, in this compilation no con- 
sideration is given to the fact that when an annual amount is set 
aside in a fund that this fund could and would earn interest. This 
fact must be given consideration in determining the annual amount 
to be placed in this fund if it is to return only the actual cost of 
the unit when replaced.” 

In Dixfield Light & Water Co. v. Itself, F. C. 632, Sept. 16, 1926, 
the Maine Commission held that a water company should adopt 
approximately 1 per cent of the reproduction cost less depreciation 
found to be the present fair value as an annual depreciation charge. 


b. Straight-line and sinking-fund method. 


An allowance of 3.5 per cent of the fixed operating property was 
made pursuant to the established policy of the Commission in com- 
puting depreciation for water companies on a straight-line basis. 
P.U.R.1928E. 
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Department of Public Works v. Chinook Water Works (Wash.) No. 
6096, April 30, 1928. 

The Washington Department of Public Works allowed a rate of 
3.56 per cent for depreciation of a water utility property, exclusive 
of land, on a straight-line basis. North Bend v. North Bend Heat, 
Light, Water & Power Co. No. 6163, July 19, 1928. 

The annual depreciation of a gas system was computed on a 5 per 
cent sinking-fund basis. Beaver Dam v. Wisconsin Power & Light 
Co. (Wis.) U-3373, Oct. 30, 1926. 

In Re State Teleph. Co. U-3493, Jan. 19, 1927, the Wisconsin 
Commission computed an allowance for depreciation of telephone 
property on a 5 per cent sinking-fund basis. 

In Re Weyauwega Teleph. Co. U-3582, June 28, 1927, the Wis- 
consin Commission considered depreciation of telephone company on 
a straight-line basis. 

An annual allowance for telephone depreciation was computed by 
a 5 per cent sinking-fund methvud rather than by the straight-line 
method. Re Wisconsin Teleph. Co. (Wis.) U-3333, et al., June 15, 
1926. 

The sinking-fund method was used in the computation of tele- 
phone depreciation in preference to the straight-line method. Re 
Wisconsin Teleph. Co. (Wis.) U-3339, U-3423, Sept. 28, 1926. 

An allowance for the depreciation of a telephone system was com- 
puted on @ 5 per cent sinking-fund basis. Re Wisconsin Teleph. Co. 
(Wis.) U-3443, Nov. 23, 1926. 

IV. Ascertainment of accrued depreciation. 


A deduction for depreciation for cast iron water mains, in service 
for a considerable period, which was computed on a basis of one 
hundred years theoretical use for life, was approved. Re Vincennes 
Water Supply Co. (Ind.) No. 9036, April 20, 1928. 

The measure of accrued depreciation was held by the Missouri 
Commission not to be the estimated cost of repairs necessary to put 
the property into 100 per cent operating condition. This we believe 
is merely an estimate of deferred maintenance, which is but a part 
of accrued depreciation. The Commission said that depreciation 
cannot be wholly overcome by repairs and that it is accrued deprecia- 
tion and not deferred maintenance which must be deducted from 
reproduction cost new. Public Service Commission v. Missouri Gas 
& Electric Service Co. (Mo.) Case No. 3890, Jan. 5, 1927. 

V. Rates for particular utility, 


a. Automobile. 
Depreciation of motor bus equipment was computed at the rate 
of 3 cents per motor bus mile. Re Vicory (Mo.) Case No. 5288, 


May 5, 1928. 
P.U.R.1928E. 
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b. Electric. 


An allowance for depreciation of an electric utility was placed 
at 4.40 per cent of the fixed operating property exclusive of the land. 
Department of Public Works ex rel. Deer Park v. Mount Spokane 
Power Co. (Wash.) No. 6071, May 10/ 1928. 

An allowance of 4 per cent was made to cover the annual depre- 
ciation of a municipal electric utility. Re Westby (Wis.) U-3456, 
Feb. 7, 1927. 


c. Street railway. 


An allowance was made of 34 per cent of depreciable street rail- 
way property for annual depreciation. Re Southern Indiana Gas 
& E. Co. (Ind.) No. 8278, March 6, 1926. 

The sum of $32,500 was allowed for the annual depreciation of 
a street railway valued at $1,950,000. Merchants Asso. of Shenan- 
doah v. Schuylkill R. Co. (Pa.) Complaint Docket Nos. 5953, 5960, 
Dec. 13, 1926. 

d. Telephone. 


In Re Bell Teleph. Co. (Can.) Case No. 955.71, Order No. 38777, 
Feb. 21, 1927, depreciation rates of a telephone company were ap- 
proved as follows: On buildings, 2 per cent; on central office equip- 
ment where a change to automatic equipment was contemplated, 
6.5 per cent; on switching machine equipment, 5.5 per cent; on 
private branch exchanges, 6 per cent; on office furniture and fix- 
tures, 7.5 per cent; on wire lines and wire drops in exchange aerial 
service, 9.5 per cent. 

A telephone company was allowed $1,500 for annual depreciation 
of a system whose original cost was $23,030. Re Bunker Hill Teleph. 
Co. (Ill.) No. 15076, March 9, 1926. 

In Illinois Commerce Commission v. Teutopolis Teleph. Co. Nos. 
16829, 16830, July 20, 1927, the Illinois Commission decided that 
a reasonable allowance as an item of operating expense to provide 
a reserve against depreciation was $689 plus 6 per cent of all annual 
additions that might be made to the plant in the future. 

An annual allowance of 6.63 per cent was permitted for the de- 
preciation of telephone property. Re Peoples Teleph. Co. (Ill.} No. 
17377, April 12, 1928. 

An allowance of 44 per cent of the book value of a telephone was 
permitted for a rate of depreciation. Re Decatur County Inde- 
pendent Teleph. Co. (Ind.) No. 8652, April 1, 1927. 

In Re Detchon, No. 8598, Aug. 26, 1927, the Indiana Commission 
ordered as follows: “It is further ordered that the rate charged for 
reserve for depreciation shall not exceed 3 per cent per annum of 
the depreciable property, which is hereby designated as the historic 
cost of the physical property.” 

P.U.R.1928E. 
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The Indiana Commission, in Re Laporte County Indiana Teleph. 
Co. No. 8929, Jan. 21, 1928, allowed a rate of 4 per cent for annual 
depreciation upon a showing that the company had charged a rate 
of 6 per cent per annum for fourteen years without any authority 
by the Commission where the testimony of both the company and 
the Commission engineers as to the percent condition in excess of 
82 per cent clearly showed that an excessive rate had been charged. 

The Indiana Commission ordered that a depreciation reserve fund 
should be provided on the basis of 4 per cent on the depreciated 
value of telephone property. Re Sims Co-op. Teleph. Co. No. 9470, 
Aug. 17, 1928. 

An allowance of 5 per cent for depreciation was made in ascer- 
taining the revenue necessary for a telephone company. Re Southern 
Indiana Teleph. & Teleg. Co. (Ind.) No. 8215, April 2, 1926. 

An allowance of 5 per cent was made for the annual depreciation 
of a telephone plant. Re Southern Indiana Teleph. & Teleg. Co. 
(Ind.) No. 8416, Sept. 17, 1926. 

In Re Southern Indiana Teleph. & Teleg. Co. No. 8729, May 2, 
1927, the Indiana Commission ordered a telephone company to 
charge to operating expenses on account of depreciation not to ex- 
ceed 3 per cent of the value of the physical property as shown by 
the books of the exchange. 

An annual depreciation charge of 4.4 per cent of the cost of the 
depreciable property, or approximately 13 per cent of the total 
revenue, was found not unreasonable in view of the fact that allow- 
ances made by Commissions ranged between 4 and 8 per cent of the 
investment and from 12 to 20 per cent of the total revenues. Re 
Northwestern Bell Teleph. Co. (Neb.) Application No. 6775, Sept. 
16, 1927. 

The Nebraska Commission, in Re Osmond Teleph. Co. Applica- 
tion No. 6923, Nov. 30, 1927, stated: “It is the Commission’s opin- 
ion that 11 per cent of what represents approximately the repro- 
duction new value of the properties, is more than is necessary for 
maintenance and depreciation. The total requirement is reduced 
accordingly to the sum of $577.96 or $6,935.52 per year.” 

In Re Cincinnati & Suburban Bell Teleph. Co. No. 226, Feb. 7%, 
1927, the Ohio Commission held that an annual charge for deprecia- 
tion reserve amounting to 5 per cent of the value of the depreciable 
physical property was proper. 

An annual allowance of 5 per cent for the depreciation of a 
telephone system is reasonable. Re Peoples Teleph. Co. (Ohio) No. 
202, Aug. 13, 1926. 

In Re Moroni Teleph. Co. (Utah) Case No. 987, March 3, 1928, 
a telephone utility which had not previously maintained any de- 
preciation reserve and which had kept insufficient records was re- 
P.U.R.1928E. 





XUM 





XUM 


ANNOTATION. 669 


quired to make an annual allowance of 5 per cent for depreciation 
in the future. 

An allowance of 5 per cent of the fair plant value of a Utah 
telephone utility was made for annual depreciation. Re Salina 
Teleph. Co. Case No. 976, Aug. 6, 1928. 

The reasonable allowance for annual depreciation of a telephone 
company was found to be 5.73 per cent. Department of Public 
Works v. Chehalis & Boistfort Teleph. Co. (Wash.) No. 5935, Dec. 
30, 1926. 

e. Water. 

An annual depreciation fund of $1,300 was held to be adequate 
for a water system valued at $70,500. Re Los Altos Water Co. 
(Cal.) Decision No. 17338, Application No. 12393, Sept. 14, 1926. 

The sum of $11,000, computed on an approximate 54 per cent 
sinking-fund basis, was held to be sufficient for a replacement an- 
nuity of a water system valued at $737,676. Re San Gabriel Valley 
Water Co. (Cal.) Decision No. 17382, Application No. 11431, Sept. 
22, 1926. 

The Maine Commission was of the opinion that a water company 
should adopt not less than one per cent of its fixed capital as an 
annual depreciation charge. Re Andover Water Co. F. C. 668, Sept. 
4, 1926. 

The Maine Commission was of the opinion that a water company 
should include in its operating expenses and credit annually to its 
depreciation reserve a sum of approximately one per cent of its 
book value. Kingfield Water Co. v. Itself, F. C. 687, Dec. 16, 1926. 

A water company was allowed 1 per cent for annual depreciation. 
Brubaker v. Millersburg Home Water Co. (Pa.) Complaint Docket 
Nos. 5411, 5412, Oct. 5, 1926. 

An allowance of $1,257 was made for the annual depreciation of 
a water system valued at $100,000. Hall v. Clarks Summit Water 
Co. (Pa.) Complaint Docket No. 6273, et al. Oct. 25, 1926. 

The sum of $4,000 was held to be a proper allowance for the an- 
nual depreciation of a water system valued at $400,000. Kittanning 
v. Armstrong Water Co. (Pa.) Complaint Docket No. 5858, Sept. 
21, 1926. 

The sum of $900 for the annual depreciation of a gravity water 
system valued at $135,000 was reasonable. Rockwood v. Rockwood 
Water Co. (Pa.) Complaint Docket Nos. 6284, 6555, Oct. 5, 1926. 

An allowance of $500 is adequate for the annual depreciation of 
a water system valued at $17,200. Shaver v. Shavertown Water Co. 
(Pa.) Complaint Docket No. 6405, et al. Dec. 13, 1926. 

In Department of Public Works ex rel. Patrons v. Comfort, No. 
5947, June 28, 1927. the Washington Commission made an allow- 
P.U.R.1928E. 
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ance of 5 per cent of the fixed operating property of a water utility, 
exclusive of land for annual depreciation. 

An allowance of 2 per cent of the fixed operating property ex- 
clusive of land and intangibles was a reasonable allowance for the 
annual depreciation of a water system. Department of Public Works 
ex rel. Patrons v. Easton Water System (Wash.) No. 5958, Dec. 2, 
1926. 

An allowance of 3.83 per cent of the fixed operating property ex- 
clusive of land and intangible capital, was made for the annual de- 
preciation of a water system. Department of Public Works ex rel. 
Patrons v. Republic Water Co. (Wash.) Cause No. 5818, Dec. 22, 
1926. 

An allowance of 3.87 per cent of the fixed operating property of 
a water system exclusive of land was made for depreciation. Depart- 
ment of Public Works ex rel. Patrons v. Westminister Water Works 
(Wash.) No. 6002, March 25, 1927. 

An allowance was made of 1 per cent for depreciation in ascer- 
taining the net revenue of a water system. Re Peoples Water, Light 
& P. Co. (Wis.) U-3311, March 27, 1926. 





INDIANA PUBLIC SERVICE COMMISSION, 


RE RUSH COUNTY POWER COMPANY. 
[No. 9395.] 


Intercorporate relations — Collection of connection charges — Elec- 
tricity. 

1. Money collected from prospective patrons for connection of elec- 
tric extensions should be held and credited to the company with whose 
lines the connections are to be made, and any other company collecting 
such funds should be made to account to the responsible company for 
all charges so collected, p. 672. 


Security issues — Improper organization — Public necessity. 

2. Securities proposed by an electric company guilty of irregular 
and improper methods of collecting connection charges were approved 
with reluctance in view of the great need of the public for immediate 
service, p. 673. 

Equipment and construction — Electric transmission line. 

3. An electric company found to have imperfect and dangerous 
construction was ordered to comply with the provisions of the National 
Electrical Safety Code of the department of commerce before collecting 
any money for further extensions, p. 677. 

P.U.R.1928E. 
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Service — Extensions — Charge to consumers — Actual cost — Elec- 
tricity. 
4. All extensions for service which are chargeable to the consumer 
should be installed at actual cost, p. 677. 


Valuation — General construction costs — Contract structure. 
5. No allowance was made for general construction costs including 
engineering, general supervision, legal aid, taxes, and other expenses of 
a plant which was constructed by contract according to a plan without 
precedent and the sole work of the chief promoter of the enterprise, p. 
678. 


Valuation — Working capital — Electricity. 
6. An allowance of $3,900 was made for working capital of an 
electric plant, making a total value of approximately $68,339, p. 678. 


{September 21, 1928.] 


Petition of electric company for approval of a security issue; 
granted upon certain conditions. 

Appearances: Smith, Remster, Hornbrook & Smith, By 
Judge Charles A. Remster, Indianapolis, C. W. Duncan, Rush- 
ville, for petitioner. 


Harmon, Commissioner: On the 4th day of June, 1928, peti- 
tioner filed its.petition herein, in words and figures following 
to-wit: [Petition and amendment omitted. ] ‘ 

A later hearing was held in said cause on the 7th day of Sep- 
tember, 1928, and additional testimony was taken. 

It was developed in the original hearing and later hearings of 
said cause that the Rush County Power Company was an In- 
diana corporation with a capital of 100 shares of common stock 
of no par value, organized under the Manufacturing and Mining 
Act of the state of Indiana, with its principal office and place of 
business in the city of Indianapolis, Marion county, state of In- 
diana. 

It was shown that the directors and stockholders of the Rush 
County Power Company were Joseph W. Dale, George Water- 
ous, and Alice M. Ryan. The evidence developed that the prop- 
erties claimed to be owned by the Rush County Power Company 
were built by the Hydro Electric Engineering Corporation, an 
Indiana corporation whose business was defined to be “hydraulic 
and electrical construction and engineering and any associate or 
interconnected business.” 


The officers, directors and stockholders of the Hydro Electric 
P.U.R.1928E. 
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Engineering Corporation were the same persons, namely Alice 
M. Ryan, Joseph W. Dale, and George Waterous, who were the 
directors and officers of the Rush County Power Company. 

Petitioner offered certain evidence in the form of appraisals 
and audits. However, the report of the engineering department 
of this Commission showed that the transmission lines of the 
Rush County Power Company had been built without any re- 
gard to recognized engineering practice, as approved November 
15, 1927, by the American Engineer Standards Committee, and 
in entire disregard of the plans recommended by the department 
of commerce of the United States of America, in the National 
Electrical Safety Code, adopted by it on December 31, 1926. 

The engineering department of this Commission, in passing 
on this construction, says: ‘We believe that, if he (Mr. Water- 
ous) continues with the present type of construction along the 
public highways, he will create a hazard far in excess of the 
benefit afforded to the people of the community which he serves.” 

The investigation of the Public Service Commission also de- 
veloped the fact that the Rush County Power Company was en- 
tirely disregarding the rules of the Public Service Commission 
as to conriection charges. Quoting from the report of the en- 
gineering department the following was shown: “The company 
requires a payment from any customer who wishes service from 
their lines. In the towns of Ogden and Mays, this connection 
charge is $108 and in Raleigh, Bentonville, Falmouth, Fairview, 
Orange, and New Salem, this charge is $200. To any other point 
on the transmission system, this connection charge is equal to the 
estimated cost of construction to serve. 

As near as I can determine, these connections are installed by 
the Hydro Electric Engineering Corporation, and the Rush 
County Power Company connects the consumer up free of 
charge.” 

[1] A very striking thing was developed in that apparently, 
so far as records of the Rush County Power Company are con- 
cerned, those records do not show that any amount collected from 
the consumers for connection charges ever came into the treasury 
of the Rush County Power Company. Apparently all this money 
was paid, in addition to the common stock issued to the Hydro 
P.U.R.1928E. 
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Electric Engineering Corporation, hereinafter referred to, as 
the cost of building these lines. If this money belongs to the 
Rush County Power Company (and it clearly does, as the con- 
nection was made with lines owned by said company) the Hydro 
Electric Engineering Corporation should be made to account to 
the Rush County Power Company for all connection charges 
ever collected for the purpose of putting these consumers on the 
power company’s lines. 

[2] On the whole, the scheme of organization of this company 
is not to be commended and, were it not for the fact that this 
service is apparently badly needed by the persons now connected 
with it, the entire plan would be disapproved and this petition 
dismissed. However, money for connection charges has been 
paid by consumers; these people would be left without any serv- 
ice and greater harm would be done probably by refusing to ap- 
prove than by the approval, which will be hereinafter made. 

The evidence disclosed that George M. Waterous was the mov- 
ing power apparently in the organization of both the Hydro 
Electric Engineering Corporation and the Rush County Power 
Company; that Joseph W. Dale and Alice M. Ryan were asso- 
ciated with him in these ventures. What apparently has hap- 
pened is that Waterous prompted the organization of both In- 
diana corporations, collected money to build the iines, built them 
with his own organization, so far as they are built, and paid to 
himself the money rather than to the Rush County Power Com- 
pany. The Commission regards Mrs. Ryan and Mr. Dale as 
more or less innocent parties to the transaction. 

To show how well Waterous performed his task, the report 
of H. W. Abbett and C. W. Whitney, engineers in the employ 
of the Public Service Commission of Indiana, is set forth in its 
entirety: 

“Mr. Whitney and I made an inspection of the property of the 
Rush County Power Company, located in Henry, Rush, and 
Fayette counties, on August 20th and 21st. 

“The property consists of transmission and rural lines, in- 
cluding lines in a few unincorporated towns. 

“The system was inspected with a view to its safety, as well 
as the general type of construction. Below find certain definite 
P.U.R.1928E. 43 
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points where we have seen fit to make recommendations for 
changes. 

“(1) On north section, just northeast of junction point with 
new right of way, where the power line is over a telephone line. 
The power line will carry 13200 volts on top arm and indications 
are that a 2300 volt line will be placed below on brackets. This 
arrangement gives only 2}-foot clearance at power company’s 
pole, which will be too close. We recommended that the tele- 
phone line be lowered, or the 2300 volt line be raised and placed 
on crossarms to give clearances at all points as required in ‘Na- 
tional Safety Code.’ 

“(2) On north section near residence of Harry Ellis, the line 
passes over a barn of frame construction. When a 2300 volt line 
is run below the 13200 volt line there will not be proper clear- 
ance between the top of the barn and the 2300 volt line. We 
recommend that either a supporting structure be placed on the 
barn, or an extra pole set to keep the proper clearance as set out 
in the ‘National Safety Code.’ 

“(3) At residence of Harry Ellis, the service drop crossed the 
highway giving only 17-foot clearance. Raise to 18-foot clear- 
ance. 

“(4) Northeast of residence of Harry Ellis, the secondary 
has only 124-foot clearance along the road. Raise 2300 volt cir- 
cuit and also secondary circuit to give proper clearances required 
in ‘National Safety Code.’ 

“(5) Spur off Cadiz line at end of line at Rose Lawn stock 
farm, service drop has only 14-foot clearance over highway. 
Raise to 18-foot clearance. 

“(6) Place where line crosses road west of Westwood near 
interurban line, secondary crosses highway with only 16-foot 
clearance. Raise to 18-foot clearance. 13200 volt circuit should 
be placed on double arms to give room for above change. 

“(7) All secondary east of above point should be raised to 
give proper clearance. Some points now only 10 feet above 
ground. 

“(8) Poles as set on new right of way for 13200 volt line 
show spans much too long. No wire is strung at present, but 
indications are that if good engineering practice is followed in 
P.U.R.1928E. 





XUM 





XUM 


RE RUSH COUNTY POWER CO. 675 


allowing proper sag in comparison to span length, that several 
points will be below the 20-foot allowable clearance. The wire 
manufacturer’s recommendations for sag and tension should be 
followed and if proper clearance is not obtained the pole spac- 
ing should be decreased. 

“(9) East from Center toward Mays. Present circuits are 
6600 volts above on crossarms, and 2300 volts below on brackets, 
and all mounted on 25-foot poles. If the above circuit is in- 
creased to 13200 volts, the spacing between the two circuits 
should be 4 feet. This would force the 2300 volt circuit below 
the 18-foot clearance, which it now has. The only solution sug- 
gested is to increase the heights of the poles, if top circuit is in- 
creased to 13200 volts. 

“(10) On line from Raleigh to Gings, 2300 volt line swings 
out over road and has only 14-foot clearance. Raise to give 20- 
foot clearance. 

“(11) At first transformer west of Fayette-Rush county line 
and east of Raleigh, 6600 volt line has only 16-foot clearance. 
Raise to meet ‘National Safety Code’ requirements. 

“(12) Line from junction to Bentonville, now on 25-foot 
poles, spaced 210 feet. Part of this line is over telephone cir- 
cuits. If this voltage is increased to 13,200 volts, higher poles 
should be used to give proper clearance as set out in ‘National 
Safety Code.’ It is suggested that a transformer station may be 
placed at junction and a 2300-volt, 3-phase, circuit run to Ben- 
tonville on present pole line, using larger conductors. 

“(13) On Raleigh-Glenwood road at residence of E. L. Stuc- 
key, 2300-volt circuit has only 19-foot clearance and secondary 
has only 16-foot clearance above driveway. Raise both circuits 
to give proper clearance. 

“(14) Line south of Glenwood, 6600 volt and 2300 volt. 
2300 volt has only 18-foot clearance over road, and has only 
about 1-foot clearance over telephone wire. Give 20-foot clear- 
ance over road, and proper clearance from telephone circuit as 
shown in ‘National Safety Code.’ 

“(15) At Orange, set pole in 1st span south of Orange and 


raise secondary circuits to proper clearance on existing poles. 
P.U.R.1928E. 
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Span is now 325 feet and clearance only 11 feet in center of span 
in front of a residence. 

“(16) Where line crosses highway between Orange and New 
Salem, where circuit goes north, 2300-volt circuit has only 19- 
foot clearance over highway. Raise to 20 feet. 

“(17) Raise service drop to 18-foot clearance at Geise resi- 
dence, north of church, north of Salem. Now 16 feet above high- 
way. 

“(18) Northeast of New Salem near residence of Omer 
Mahan, last six poles are 20-foot and carry 2300 volts giving only 
15-foot clearance. Either set transformer back on higher poles, 
so circuit will only be 110 volts, or set higher poles to give proper 
clearance. 

“(10) Northeast of Salem at residence of Willard P. King, 
service drop has only 15-foot clearance over highway. Raise to 
18 feet. 

“General observations on construction show the spans to be 
exceptionally long and wire tight. The system contains consid- 
erable number 6 and number 8 stranded aluminum cable, steel 
reinforced. The maximum span, as given in the ‘National Safe- 
ty Code’ for number 6 aluminum cable, steel reinforced is 150 
feet. Number 8 is not listed. For spans greater than 150 feet, 
number 4 aluminum cable is the smallest size allowable. Since 
this company is using number 6 and number 8 in spans of from 
175 to 350 feet, it is constructing lines which will not pass the 
‘National Safety Code’ requirements. 

“The greater part of the 2300 volt circuits are carried on oak 
brackets. This is not to be recommended, because it does not 
give sufficient climbing space. This is unusual for 2300 volts to 
be supported on brackets and presents an unnecessary hazard. 
This type of construction should not be used except for secondary. 

“The advisability of using 17-inch locust pins to support 
13,200 volts is to be questioned especially if long spans are used. 
The use of steel pins or pole top brackets are preferred due to 
their added strength. 

“The system as it is now constructed contains practically no 
lightning arresters. Our questions from some of the customers 
brought out the fact that their lights went out at practically 
P.U.R.1928E. 
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every storm and were out for considerable time. Good en- 
gineering practice calls for lightning arresters throughout the 
system. 

“Our whole impression of the construction, is that it is en- 
tirely original with Mr. Waterous. He has not followed proven 
types of construction, or good engineering practice. He has dis- 
regarded the ‘National Safety Code,’ and has exceeded the 
manufacturer’s maximum ratings on.many of the materials he 
used. We do not approve of this type of construction. 

“We believe, that if he continues with the present type of con- 
struction along the public highway, that he will create a hazard 
far in excess of the benefit afforded to the people of the com- 
munity which he serves.” 

[3] It is perfectly apparent that before any money should be 
spent in making further extensions to the lines of the Rush Coun- 
ty Power Company, the recommendations of the engineering de- 
partment should be complied with in their entirety. When 
these recommendations are complied with, any building in the 
future should be done in strict conformity with the provisions 
of the National Electrical Safety Code hereinbefore referred to 
and under the supervision of this. Commission. 

[4] The Commission is also of the opinion that all extensions 
for services which are chargeable to the consumer should be in- 
stalled at actual cost as shown under paragraph headed “Con- 
struction Cost” in the “Purpose and Regulations Covering Rural 
Extensions,” as approved by the Public Service Commission of 
Indiana June 1, 1923, Cause No. 6921, in order that all avail- 
able consumers may be attached and that any and all monies 
coming from such source shall be paid to the Rush County Power 
Company and accounted for on the books of said public utility. 
If proper bookkeeping methods are used by the Rush County 
Power Company, it is reasonably apparent that the said company 
will have enough income to pay its fixed charges and take care 
of the interest charges and retirement charges of the securities 
herein sought to be issued. 

It is also clear that if and when these lines are put in proper 
conditions, there will be enough property owned by the company 
to justify the issuance of such securities. However, the way 
P.U.R.1928F. 
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these lines are now built, they constitute a positive menace to 
the safety of the residents of the state of Indiana. To permit 
this kind of construction to exist, any longer than possible to 
repair same, is to place potential death traps in many places 
where an unsuspecting public may come in contact with them. 

Tn the case at bar the appraisal tendered by the engineering 
department of the Public Service Commission of Indiana, 
showed the following present values— 


DOE oi ci se wkwks et addnin wives iekndwabpbenaes $1,121.00 
Equipment—present value depreciated ......... 61,285.00 
POGUES CHIIOIOIE 5.5. ons 00:0i5.05.054000s08000006 33.00 


or a total value of land, equipment and general equipment of 
$62,439. 

[5] To this the engineering department has added general 
construction costs including engineering, general supervision, 
legal expenses, taxes during construction, ete. 

Inasmuch as this, according to the evidence, was built on con- 
tract, and according to a plan which the engineering department 
says has practically no precedent and was the work of Mr. Water- 
ous alone, the Commission is not in sympathy with allowing this 
item, nor does it think that at the present time the going value 
of the organization would be anything like $7,000. It would be 
inclined to feel that $2,000 would be the limit, and for the pur- 
pose of this order, that sum is accepted. 

[6] So far as the item of working capital is concerned, $3,900 
is not unreasonable. Therefore, the Commission finds that the 
present value of this property is something in the neighborhood 
of $68,339. The Commission, however, believes that when the 
changes and additions to the plant suggested by the engineer- 
ing department of this Commission are finally made, the value 
will be greater and that when the extensions, additions, and bet- 
terments suggested by petitioner are accomplished that the se- 
curities sought to be issued at this time, namely $50,000, will 
have sufficient basis to justify their issuance. 


Singleton, McCardle, Ellis, McIntosh, Commissioners, concur. 
P.U.R.1928E. 
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WISCONSIN RAILROAD COMMISSION, 


COUNTY OF MILWAUKEE 
v. 
MILWAUKEE ELECTRIC RAILWAY & LIGHT COM- 
PANY. 


[R-3448.] 


Rates — Street railways — Fare zones — City limits. 

Fare zones may properly be established without regard to the city 
limits on a street railway line to produce additional revenue, where it 
can be shown that the particular line is unprofitable to the extent of 
burdening the balance of the system. 


[October 1, 1928.] 


Perition of a street railway company for an adjustment of 
fares on a zone limit basis; granted. 


By the Commission: The petition in this case was filed on 
August 15, 1927, and requests the Commission to investigate the 
feasibility of extending the single fare zone limit on the Howell 
avenue-Tippecanoe line of the Milwaukee Electric Railway «& 
Light Company in the town of Lake. 

Hearing in the case was held in Milwaukee on May 9, 1928, 
at which the following appearances were entered: Herbert J. 
Piper, for town of Lake; Dan Sullivan and Eugene Warnimont, 
for county of Milwaukee; Delbert Miller, for city of West Allis; 
F. J. Rucks and W. H. Shackton for Unincorporated Commu- 
nity of Tippecanoe; James D. Shaw, for the Milwaukee Electric 
Railway & Light Company. 

The present Milwaukee city fare limit on the Howell avenue- 
Tippecanoe line was established at Howell and Morgan avenues 
by an order of the Commission issued on October 28, 1914, 15 
Wis. R. C. R. 330. The petitioners in their testimony at the 
hearing represented that the city limits of Milwaukee have been 
extended since that date and that the territory in the excess fare 
zone has developed to an extent that would justify the extension 
of the city fare limit. 

The company in support of its contention that the present 


single fare limit should not be changed submitted numerous ex- 
P.U.R.1928E. 
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hibits showing the results of operation of the city and suburban 
railway systems for the past eight years, the results of operation 
of the line under consideration for the same period, and numer- 
ous statisti¢s showing the trend of the results of railway opera- 
tions in the city of Milwaukee and the contiguous suburban terri- 
tory. 

In considering this case it is best to state at this point that 
while it is convenient and very frequently desirable in fixing 
street railway rates to make the city limits the limits of the 
single fare area, it does not necessarily follow that the two must 
coincide. Street railway rates must be based upon cost and where 
it can be shown that a particular line of a city system is unprofit- 
able to an extent to burden the balance of the system, zone rates 
may properly be established on such a line to produce additional 
revenue without regard to the city limits. 

From the exhibits submitted by the company it is shown that 
during the last eight years the city railway system has earned an 
average of 5.16 per cent return on the investment and that the 
suburban railway system sustained an average loss during the 
same period of .32 per cent of the investment. The trend of the 
net earnings of both systems during the last five years has been 
continuously downward and with the rapid increase in the owner- 
ship of autos there is little prospect for any improvement in the 
conditions. 

The exhibits further show that during each of the last six years 
the operating revenues per car mile for cars on the line in ques- 
tion have been the lowest of any line in the entire city system. 

With these facts before us, namely, that the city railway sys- 
tem has been operating without a full return, that the suburban 
railway system has been operating with practically no return, 
and that the line under consideration is the least profitable line 
of the entire city system we cannot find that conditions would 
justify our ordering an extension of the city fare limit on the 
Howell avenue-Tippecanoe line. The complaint in this case is 


therefore dismissed. 
P.U.R.1928E. 
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COLORADO PUBLIC UTILITIES COMMISSION, 


HITCHCOCK & TINKLER EQUIPMENT COMPANY 
v. 


DENVER & SALT LAKE RAILWAY COMPANY. 
[Case No. 384.] 


MOFFAT TUNNEL IMPROVEMENT DISTRICT 
v. 
DENVER & SALT LAKE RAILWAY COMPANY. 
[Case No. 385.] 
[Decision No. 1924.] 


Evidence — Discontinuance of spur track — Violation of order. 

The sole consideration on a complaint against the discontinuance 
of a spur track by a railroad without leave of the Commission in vio- 
lation of its general order is to determine why such order was dis- 
regarded and evidence as to lack of necessity or safety of such equip- 
ment is immaterial. 


[September 29, 1928.] 


Comp.atnt by a shipper against the discontinuance of a spur 
track by a railroad ; service ordered to be resumed. 

Appearances: Whitehead and Vogl, Denver, for Hitchcock & 
Tinkler Equipment Company; Montgomery and Myer, Denver, 
for the Moffat Tunnel Improvement District; Elmer L. Brock, 
Denver, for the Denver & Salt Lake Railway Company. 


By the Commission: The above complaints were filed 
against the Denver & Salt Lake Railway Company, a common 
carrier operating a steam railroad system within the state of 
Colorado, in which it is alleged in substance that a switch or 
spur track located at West Portal, Colorado, was abandoned and 
discontinued by the rail carrier without any notice to this Com- 
mission, as required under General Order No. 15, issued by this 
Commission on April 13, 1916 (anno.) P.U.R.1916F, 352. 

Answer was filed by the defendant, which, in substance, is a 
general denial of the complaint, and an allegation that prior to 
the institution of this proceeding the rail carrier removed the 
spur track complained of in the complaint for the reason that 


its existence, and particularly its connection with the main line, 
P.U.R.1928E. 
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presented a serious hazard to railroad operations, the employees 
and the public, and that the spur in question was never a stand- 
ard spur but was a temporary arrangement in connection with 
the construction of the Moffat tunnel. 

The answer admits also that incidental to the construction of 
the Moffat tunnel the Moffat Tunnel Commission caused a cer- 
tain railroad switch or spur to be constructed connected with the 
main line of the Moffat road at or near West Portal, and that 
said switch or spur was constructed for and used by the Tunnel 
Commission in connection with the construction of the Moffat 
tunnel; that the spur track was the property of the Moffat tun- 
nel; that the complainant, Hitchcock & Tinkler Equipment Com- 
pany, requested the rail carrier to deliver cars on said spur and 
that it has refused to permit Hitcheock & Tinkler Equipment 
Company to lead cars on said spur; that the Hitchcock & Tinkler 
Equipment Company has served upon the rail carrier a request 
in writing from the M.ffat Tunnel Commission that the rail 
earrier furnish to the complainant cars on said spur. The an- 
swer was filed in Case No. 384, but by stipulation was also con- 
sidered as the answer in Case No. 385. 

The matter was set down for hearing in the hearing room of 
the Commission, State Office Building, Denver, Colorado, on 
September 24, 1928, on which date some testimony was received. 
Thereafter further testimony was received on September 29, 
1928. 

After the introduction of testimony by both complainants, in- 
cluding testimony by the president of the rail carrier on cross 
examination, a motion was made by the complainants to restore 
the service and spur which had been discontinued and abandoned. 
After some argument by counsel, the Commission decided to 
grant the motion and issue an order requiring the rail carrier to 
restore the switch or spur and the service thereon by the rail 
carrier within five days from the date hereof. 

* General Order No. 15, supra, one of the general orders duly 
adopted and promulgated by this Commission to regulate com- 
mon carriers, and in force and effect ever since April 13, 1916, 
provides that no steam carrier shall discontinue its service, or 


any part thereof, or remove its tracks or any part thereof, with- 
P.U.R.1928E. 
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out first having filed with this Commission a written notice of 
its intention to discontinue, abandon, or remove its service or 
tracks, or any part thereof, within the state of Colorado, said 
notice to be filed with the Commission thirty days prior to the 
discontinuing of its service, or the abandonment or removal of its 
tracks, or any part thereof. 

The testimony shows that the steam carrier discontinued this 
service and abandoned this switch or spur without complying 
with General Order No. 15, supra, and over the objections of 
both of the complainants. A temporary injunction was sought in 
the district court of the city and county of Denver by the com- 
plainants in Case No. 384 which was denied by the court on the 
ground that this Commission had ample jurisdiction over this 
matter, and that, therefore, the complainant has a remedy with- 
out injunction. 

It is admitted that the spur track was constructed in January, 
1928, prior to the time the rail carrier used the main track, with 
which the spur is connected, for its main line operation, and 
that it was used down to about the time of its removal. Since 
approximately February 26, 1928, the main track adjoining said 
switch has been used as the main line of the steam carrier. It is 
admitted that the Moffat Tunnel Commission has used the spur 
track in question in shipping in sand and gravel and other com- 
modities, and the Hitchcock & Tinkler Equipment Company 
have been using the spur track in shipping out from West Portal 
several carloads of machinery and equipment. 

The spur or switch track in question was discontinued, torn 
up, and removed sometime about September 7, 1928, by and 
with the consent and authority of the president of the rail car- 
rier. This, in our opinion, was in violation of General Order 
No. 15, supra. 

The defendant contends that the spur track in question was 
not reasonably necessary, and was hazardous and only of a tem- 
porary construction. So far as the reasonableness of the spur, 
as well as the hazard is concerned, that is an issue that would 
have properly come up if the rail carrier would have pursued its 
remedy under General Order No. 15, supra. All this Commis- 


sion is attempting to determine now is whether this switch or 
P.U.R.1928E. 
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spur, and the service thereon, was rendered by the rail carrier 
to the complainants prior to the abandonment, and whether the 
discontinuance and abandonment was in violation of General 
Order No. 15, supra. We are not now attempting to determine 
the reasonableness of a spur at the place in question, nor the 
hazards that may be involved. Under the Public Utilities Act 
the carrier has its remedy in raising those issues in a very per- 
emptory way and a very expeditious manner. No sound reason 
can be given why General Order No. 15, supra, under the facts 
and circumstances of this case, should have been disregarded. 

In view of the admissions of the president of the rail carrier, 
the answer of the rail carrier, and the admission of counsel for 
the rail carrier that Hitchcock & Tinkler Equipment Company 
used said switch or spur in shipping from West Portal approxi- 
mately twelve carloads of material in cars placed upon said spur 
for it by the rail carrier, it is clear that this switch or spur was 
a facility and service used by the rail carrier in serving the com- 


plainant, the Moffat Tunnel Improvement District and Hitch- 


cock & Tinkler Equipment Company, and, it is reasonable to as- 
sume, under the law and all the facts and circumstances, any 
other part of the public that wanted to use the same. 

This Commission has always taken the position that rail car- 
riers are required by General Order No. 15, supra, to secure 
authority from it before abandoning service on and tearing up 
spur tracks. The carriers apparently have taken the same posi- 
tion. A number of applications for such authority have been 
filed recently. Therefore, in view of the admissions as to the 
existence and use by and with the consent and co-operation of 
the rail carrier of the spur in question over a period of many 
months, no useful purpose could be served by prolonging the 
hearing by taking evidence as to the hazard of this spur and the 
adequacy of other sidings, which should properly be heard in 
a hearing on an application by the carrier for authority to re- 
move the spur and abandon the service thereon. 

After a careful consideration of the matters herein, the Com- 
mission is of the opinion, and so finds, that the Denver & Salt 
Lake Railway Company should be required to restore the switch 
track and the service in connection therewith within five days 


from the date of this order. 
P.U.R.1928FE. 
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ILLINOIS COMMERCE COMMISSION, 


CENTRAL NORTHWEST BUSINESS MEN’S ASSOCIA- 
TION 


v. 
CHICAGO SURFACE LINES. 


[No. 17741.] 


Automobiles — Operation by a traction company. 

A traction company was not permitted to establish a permanent 
feeder bus system out of a special equipment fund where there was 
doubt as to the charter powers of the company to engage in both opera- 
tions, and where its franchises had already expired, thereby creating 
@ new problem, the solution of which would be complicated by permit- 
ting local transportation agencies to engage in new types of service. 


[September 19, 1928.] 


Petition of a traction company for authority to operate 
busses; denied. 


By the Commission: By an order entered by this Commis- 
sion on November 18, 1926, in Case No. 15,444 (anno.) P.U.R. 
1927C, 135, the respondent was authorized and directed to in- 
stall and operate motor coaches in conjunction with and supple- 
mentary to its existing street railway system, with interchange- 
able transfers, on Diversey avenue between North Crawford 
avenue and North Laramie avenue. Subsequently, the receivers 
of respondent (appointed December 15, 1926) under authority 
of an order of the United States District Court appointing them, 
purchased motor coaches and installed the operation provided 
for in said order of the Commission. Following the inaugura- 
tion of this operation, complainant herein filed a complaint with 
this Commission praying for an order directing an extension by 
Chicago Railways Company, respondent, of its street railway 
facilities by means of such motor bus auxiliary service on the 
following streets: 

Diversey avenue from Milwaukee avenue to North Crawford 
avenue; Diversey avenue from North Laramie avenue to the 
western city limits; Belmont avenue from North Central avenue 


to the western city limits; North Central avenue from Grand 
P.U.R.1928E. 
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avenue to Irving Park boulevard; North Narragansett avenue 
from Grand avenue to Irving Park boulevard. 

After hearings held upon the said complaint, this Commission 
entered an order on January 26, 1928, ordering and directing 
respondent to maintain and operate such auxiliary or supple- 
mental motor coaches over a portion of the thoroughfares prayed 
for in the complaint, to-wit: 

Diversey avenue from North Laramie avenue to North Narra- 
gansett avenue; Diversey avenue from Milwaukee avenue to 
North Crawford avenue; Belmont avenue from North Central 
avenue to North Narragansett avenue. 

The order expressly provided that all of the motor bus opera- 
tions therein authorized should be operated as extensions of and 
supplementary and auxiliary to and as part of the existing street 
railway lines of the Chicago Railways Company. 

No money has been expended by respondent, Chicago Rail- 
ways Company, for the acquisition of motor busses to be used 
in supplying the service provided for in the Commission’s order 
of January 26, 1928, and no such busses or equipment have been 
acquired to date for use in such operation. 

On the 15th day of May, 1928, nearly four months after the 
passage of said order Chicago Railways Company filed in the 
same case a petition for an order of the Commission granting 
authority to the company to expend from the so-called “Special 
Equipment Fund” of said company the cost of acquiring motor 
busses and providing storage and maintenance facilities therefor 
necessary for the operation of the same under the order entered 
by the Commission on January 26, 1928. 

The Commission, in an order entered the 23rd day of Septem- 
ber, 1925, in Case No. 15,444, involving an application of the 
city of Chicago for an order authorizing and directing the Chi- 
cago Railways Company to expend from said “Special Equip- 
ment Fund” money necessary to construct the sundry street rail- 
way extensions ordered by the City Council to be constructed in 
the year 1925, discussed the creation and purpose of this “Spe- 
cial Equipment Fund” at length and for that reason we shall not 
go into the matter in detail herein. Suffice it to say that this 


fund was created by an order of the Illinois Public Utilities 
P.U.R.1928E. 
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Commission on July 31, 1920, which directed that 8 per cent 
of the gross receipts of the companies constituting the Chicago 
Surface Lines be set aside in a special fund called the “Special 
Equipment Fund” and that from the portion of said fund which 
was set aside for each of the constituent companies of the Chi- 
cago Surface Lines, after the payment by such companies of 
current renewal charges, the remainder should be expended for 
the purchase of additional equipment. 

Hearings were held by the Commission on said application of 
the Chicago Railways Company for authority to expend money 
from the “Special Equipment Fund” for the purpose of inaugu- 
rating the operation concerned in the Commission’s order of 
January 26, 1928, at which hearings the evidence showed that 
Chicago Railways Company desired authority to immediately 
expend about two hundred and four thousand dollars out of said 
fund for the purchase of seventeen busses and equipment for 
the same, and that within a year estimated that the extension of 
the operation would require a total expenditure of $336,000 for 
the auxiliary motor bus service in question. 

At the hearing upon this phase of the matter a representative 
of the Corporation Counsel’s office appeared and advised the 
Commission that in view of the fact that the franchise under 
which the surface lines had been operating had expired, the city 
felt that at this time there should be no extension of any bus 
lines or feeder systems by the surface lines. 

In view of the substantial amount of money which the record 
showed that the inauguration of an auxiliary or feeder bus serv- 
ice authorized by the Commission’s order of January 26, 1928 
would require to be withdrawn from the “Special Equipment 
Fund” of that company, the Commission has felt that it is desir- 
able to give further consideration to the entire question of the 
operation of so-called “feeder” or auxiliary motor busses by the 
street railway companies constituting the Chicago Surface Lines. 

At the time the Commission entered its order of November 
18, 1926, in Case No. 15,444 (anno.) P.U.R.1927C, 135, in 
which the initial feeder bus operation by the Chicago Railways 


Company on Diversey avenue was authorized, the entire matter 
P.U.R.1928E. 
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came before the Commission in the nature of an emergency and 
no extensive consideration was given at that time to the question 
of whether the Commission should favor, as a measure of general 
policy, such auxiliary motor bus operation by the street railway 
companies operating in Chicago. The superior court of Cook 
county on appeal from said order of November 18, 1926, supra, 
has recently rendered an opinion which, while sustaining the 
order in question, does so obviously upon the theory that the 
order was entered to meet an emergency, and that the operation 
of auxiliary busses by the Chicago Railways Company in the 
instance in question was not intended as a permanent installa- 
tion, but was merely to fill a temporary need until the Commis- 
sion should decide finally whether the public convenience and 
necessity required the operation of a street car line on the portion 
of Diversey avenue under consideration. The clear intimation 
of the superior court’s opinion is that the Chicago Railways 
Company would have no power under its corporate charter to 
operate auxiliary feeder busses as a permanent part ef its sys- 
tem, for, in affirming the right of the company to operate such 
busses under the terms of the order in question, the court states, 
as a basis for its views, that in cases of emergency a corporation 
may possess and exercise powers to meet a temporary situation 
which would not exist under ordinary circumstances. 

In order to give a thorough reconsideration to the whole mat- 
ter of auxiliary or feeder bus operation in the city of Chicago, 
the Commission on June 23, 1928, served notice on all parties 
interested in the matter advising them that the Commission 
would hold a hearing for the purpose of determining whether to 
rescind, alter, or amend the order entered by it on January 26, 
1928, in the instant case. The hearing in question was held in 
the office of the Commission at Chicago, Illinois, on July 12, 
1928, and the various parties interested appeared and expressed 
their views to the Commission. Since that time the Commission 
has given very thorough consideration not only to the question 
of what its policy should be regarding the operation of motor 
busses as auxiliary or supplemental to the operation of street 
railway companies in question, but also to the purposes for which 


the so-called “Special Equipment Fund,” out of which the street 
P.U.R.1928E. 
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railways company desire to finance such operation, was created 
and for which it should at the present time be employed. 

The record of the hearings in Case No. 9,357 before the Illi- 
nois Publie Utilities Commission in which the order of July 
31, 1920, establishing the fund, was entered, reveals that all dis- 
cussion as to the creation of this fund centered on its use for 
buying necessary additional equipment and that the only type 
of equipment under consideration at that time was street car 
equipment, counsel for Chicago Surface Lines pointed out at 
that time that there was a large amount of money lying idle in 
the renewal fund of the company in excess of the amount re- 
quiréd for current renewals and suggested that it could “be put 
into new cars” and that no additional amount should be charged 
to the capital account therefor until the amount taken from the 
renewal fund was replaced. 

The Commission, after a consideration of the use of this fund 
since the time of its creation, believes that experience has shown 
that the fund is reasonably required for the purchase and acqui- 
sition of additional street car equipment and the construction of 
street railway tracks, and that it would not be desirable to make 
any extensive use of this fund for other purposes. In deter- 
mining its policy with respect to the operation of auxiliary 
feeder busses by the companies constituting the Chicago Sur- 
face Lines, the Commission has given consideration to the fact 
that public transportation should be established on a permanent 
and settled basis and that the solution of the transportation 
necessities of any community should not be of a temporary and 
unsettled nature. Except in cases of rare emergency the Com- 
mission does not favor entering orders based upon temporary 
expediency, nor does it favor the authorization of the inaugura- 
tion of any public utility transportation of a temporary kind. 
The reasons for such policy are obvious. The growth of the city 
follows new transportation lines. Homes are built, investments 
are made based upon the permanent existence of the transporta- 
tion in question, all of which makes it exceedingly undesirable 
that any transportation service should be installed which is mere- 
ly of a transitory or impermanent nature. Under the decision 


of the superior court above referred to, this Commission believes 
P.U.R.1928E. 44 
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that it is very questionable whether an auxiliary motor bus 
operation could be legally installed and operated by the street 
railway companies in Chicago as a permanent part of their sys- 
tems and the Commission does not believe that it is warranted 
in permitting the inauguration of such service merely as a tem- 
porary expediency. 

It is a matter of common knowledge that the franchise grants 
of the various street railway companies in the city of Chicago, 
passed in the year 1907, have expired and have created a trac- 
tion problem which the agencies concerned are devoting extensive 
efforts to solve. Serious consideration has been given to the con- 
solidation or unification of the various transportation ageicies 
in the city of Chicago, at least as regards operation, as a part 
of said solution. This is another reason why the Commission 
believes it undesirable to authorize any extensive motor bus 
operation by the street railway companies. When the time comes 
to work out a satisfactory solution of this problem, the Commis- 
sion believes that negotiations will be less hampered and it will 
be less difficult to deal with the agencies operating the various 
types of local transportation if each agency is operating the char- 
acter of service it was organized to perform. 

After careful consideration of this entire matter and all of 
the evidence in this case and having listened to the arguments 
of counsel, the Commission finds that: 

1. The operation of motor bus lines in connection with and 
supplementary to and as a permanent part of the existing sys- 
tem of street railways in Chicago and as part of the system 
known as the Chicago Surface Lines is not desirable and as a 
matter of policy should not be permitted. 

2. The operation of motor busses in conjunction with and as 
an extension of and supplementary to the existing street railway 
system of the Chicago Railways Company and as a part thereof 
with interchangeable transfers on Diversey avenue between 
North Laramie avenue and North Narragansett avenue, on 
Diversey avenue between North Crawford avenue and Milwaukee 
avenue, in lieu of existing street car service on that part of 
Diversey, and on Belmont avenue between North Central avenue 


and North Narragansett avenue, should not be authorized. 
P.U.R.1928E. 
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3. The complaint filed herein by Central Northwest Business 
Men’s. Association praying for an order directing respondent, 
Chicago Railways Company, to extend its street railway facili- 
ties by means of motor bus auxiliary or supplementary service 
on Diversey avenue from Milwaukee avenue to North Crawford 
avenue, Diversey avenue from North Laramie avenue to West- 
ern City limits, Belmont avenue from North Central avenue to 
western city limits, North Central avenue from Grand avenue 
to Irving Park boulevard, and North Narragansett avenue from 
Grand avenue to Irving Park boulevard, should be denied. 

4. The supplemental application of the Chicago Railways 
Company filed in the instant case praying for leave to expend 
from its portion of the “Special Equipment Fund” of Chicago 
Surface Lines an amount up to $336,000, $204,000 to be ex- 
pended immediately, should be denied. 

5. The order entered herein by this Commission, on January 
26, 1928, should be annulled, rescinded, and set aside and the 
authority conferred therein upon the Chicago Railways Com- 
pany to maintain and operate auxiliary or supplemental busses 
in connection with the street railway system, should be revoked, 
annulled, and cancelled. 





MISSOURI PUBLIC SERVICE COMMISSION, 


RE SHIPPEY, MADDIN & PARISH GAS COMPANY. 
[Case No. 5902.] 


Certificates — Unauthorized construction — Public interest. 

1. The Commission will not grant authority to do that which has 
already been done, such as construction and operation of parts of a 
proposed gas distribution plant, previous to the request for authgrity, 
although such error of the applicant will not be permitted to jeopardize 
the interest of the people and cities already served, p. 695. 

Certificates — Consent of local authority. 

2. The Commission will not undertake to grant certificates of con- 
venience and necessity to construct or operate a gas transmission sys- 
tem in any town or city which has not voted a franchise authorizing 
such business within its boundaries, p. 695, 


[September 18, 1928.] 
P.U.R.1928E. 
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AppiicaTIon of a gas company for a certificate of convenience 
and necessity to construct and operate a distribution system in 
certain territory; authority granted in accordance with opinion 
and order. * 


Ing, Commissioner: 
Statement. 


This case comes to the Commission on the application of the 
Shippey, Maddin & Parish Gas Company for a certificate of 
convenience and necessity to engage in the business of buying, 
selling, and distributing natural gas in the counties of Jackson, 
Cass, Clay, Platte, Bates, and Vernon in the state of Missouri, 
and to the towns and cities in said counties that are not now 
receiving natural gas service. The application states, among 
other things, that the applicants are now furnishing gas to the 
cities and towns of Belton, Grandview, Martin City, and Ray- 
more and has a franchise for the city of Pleasant Hill; that 
applicants intend to apply for franchises to furnish natural gas 
to the cities and towns of Liberty, Butler, Rich Hill, Drexel, 
Hume, and any other towns in the above described territory 
which are not now being supplied with natural gas. The applica- 
tion further states that the applicants have entered into a con- 
tract with the Missouri-Kansas Pipe Line Company to furnish 
natural gas to the applicants at the gates of each of the cities 
and towns herein mentioned, at the rate of 40 cents per thou- 
sand eubie feet for the first thousand cubie feet used each day 
in each city or town, 35 cents for the next one thousand cubic 
feet and 30 cents per thousand cubic feet for the balance of the 
gas used for domestic purposes, and a rate of 5 cents per thou- 
sand cubic feet as a carrying charge for all gas delivered by the 
Missouri-Kansas Pipe Line Company into any of said towns 
and cities for industrial purposes. The application further states 
that the applicants are fully able and capable of financing the 
furnishing of gas as herein set forth, and that the partnership 
is financially able to carry out the contracts that it has entered 
into and proposes to undertake. 

This case was heard by a member of the Commission at the 
P.U.R.1928E 
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Commission’s hearing room at Jefferson City, Missouri, on the 
28th day of June, 1928. 


Facts. 


The applicant is a partnership, the members of which are 
Frank P. Parish, C. S. Shippey, and S. J. Maddin, all of Kan- 
sas City, Missouri, and its principal office is at 820 Dwight 
Building, Kansas City, Missouri. 

Mr. Parish stated that Mr. Shippey, his partner, has had 
more than thirty years’ experience in the natural gas business; 
that his other partner, Mr. Maddin, is an experienced operator 
of both gas and oil properties, and that he, Mr. Parish, has charge 
of the finances and general management of the company. This 
partnership came into existence on February 1, 1928. 

Franchises have been granted the applicant to engage in the 
gas distribution business in the cities of Pleasant Hill, Raymore, 
Belton, Grandview, and Martin City, and applications for fran- 
chises in the cities of Liberty, Butler, Rich Hill, Drexel, and 
Hume have been made to supply them with natural gas. 

The applicant proposes to charge the consumers of gas in 
these cities the following rates: 


For the first 500 cubic feet or less ....... oiamnaas $1 

- =| Fs ia  ~Céseegeeswecssawenadeeete 7¢ per hundred 
” = ts 5,000 “ Te ee S¢ * " 

- sa - 13,000 “ inaekh wens eee eden 43¢ “ ” 
eis a4 10,000 * 7) Bese same dbeaeseeebadees 4¢ * ° 

- © e 10,000 “ OP Sibtasatin-te aaa mea aed hie elec 33¢ * sa 
oe Re Oo. i satakabs siebvabencuee’ Y as 

All over 100,000 “ © | dip petiesciinnaaaeades 2i¢ * me 


The applicant is paying to the Missouri-Kansas Pipe Line 
Company for the gas at the city gates at an average rate of 35 
cents per one thousand cubic feet. The regular rate is 40 cents 
for the first thousand cubic feet used each day; 35 cents for the 
next thousand cubic feet, and 30 cents per thousand cubic feet 
for the balance of all the gas used. Then there is a rate of 5 
cents per thousand cubic feet as a carrying charge for all gas 
delivered by the Pipe Line Company into any of said towns and 
cities for industrial purposes. Mr. Parish stated that the pro- 
posed rate compares favorably with the rates being charged for 


gas in communities similarly situated, and that there is a ne- 
P.U.R.1928E. 
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cessity for gas in all the communities, both for domestic and in- 
dustrial purposes. 

The testimony shows that the net worth of C. S. Shippey, S. 
J. Maddin; and Frank P. Parish, the partners composing the 
firm of Shippey, Maddin, and Parish Gas Company, is in excess 
of $100,000 each. 

Mr. Parish stated that the applicant is asking to supply Rich 
Hill, Hume, Butler, and Harrisonville but franchises have not 
yet been received by the applicant from said cities. Mr. Parish 
stated that the applicant has built and completed the distribution 
system in the towns of Grandview, Martin City, Raymore, and 
Belton, and that it is now supplying gas to the citizens of all 
four of said cities. The applicant begun supplying gas to the 
citizens of Belton in December, 1927, and gas service was first 
rendered to the citizens of Grandview, Martin City, and Raymore 
in June, 1928. Mr. Parish stated in explanation of the action 
of the applicant in constructing said distribution systems and 
supplying gas without the authority or consent of the Commis- 
sion, that there was considerable confusion in formulating the 
plans for constructing the plants and that Mr. Shippey and Mr. 
Maddin came to Jefferson City and were told by someone to get 
their affairs in a more concrete shape before making application 
to the Commission, and by the advice of counsel application was 
deferred until the proposed plans were ready and the applicant 
knew what it was going to do, and that the plans have been 
formulated within the last month. Mr. Parish further stated 
that he understood that a certificate of convenience and necessity 
was required but that the willingness of the members of the part- 
nership to spend their money under the circumstances would act 
as an evidence of good faith rather than the contrary, and that 
there was no intention of violating the rules and regulations of 
the Commission. He further stated that prior to the time he 
had consulted with his counsel in this proceeding, he did not 
know just how the matter was to be handled and that the only 
construction which was made prior to the filing of the applica- 
tion was done at the town of Belton, which was before Mr. Parish 
became a member of the firm. 


Mr. Parish stated that the rates for service were determined 
P.U.R.1928E. 
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upon before the franchises were voted upon by the people of 
the various towns and cities, and that the people were informed 
as to what the gas rate would be if the franchise was granted. 

The applicant has secured a franchise to render gas service in 
the city of Pleasant Hill, but is not now rendering service. 

The testimony shows that the approximate cost of the natural 
gas distribution plants now being constructed by the applicant 
will be as follows: At Belton, Missouri, $21,000; Grandview, 
$12,500; Martin City, $5,000. 


Conclusions. 


[1] Some of the towns and cities which applicant proposes 
to serve with gas have already voted franchises for that purpose, 
and some of them are now receiving gas service. It would evi- 
dently be inconsistent for the Commission to issue an order au- 
thorizing the applicant to construct, maintain, and operate gas 
distribution systems in the towns and cities where gas distribu- 
tion systems have already been constructed and are now being 
operated. The Commission will not grant authority to do that 
which has already been done, and while the Commission does 
not believe that the applicant wilfully and intentionally violated 
the law, it must recognize the fact that it has knowingly failed 
to follow the provisions of the law, either because of a mistaken 
idea as to the best way to show good faith or because of wrong 
advice. However, the people of the towns and cities which appli- 
cant seeks to serve with gas are entitled to gas service, and an 
error of the applicant should not be permitted to militate against 
them. 

[2] In view of the provisions of § 72 of the Public Service 
Commission Law, the Commission will not undertake to grant 
certificates of convenience and necessity to the applicant apply- 
ing to any town or city which has not voted a franchise author- 
izing the applicant to engage in the gas business in such town 
or city, the section above referred to being as follows: 


“No gas corporation, electrical corporation, or water corpora- 
tion shall be begin construction of a gas plant, electric plant, 
or water system without first having obtained the permission 


and approval of the Commission. No such corporation shall 
P.U.R.1928E. 
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exercise any right or. privilege under any franchise hereafter 
granted, or under any franchise heretofore granted but not 
heretofore actually exercised, or the exercise of which shall have 
been suspended for more than one year, without first having 
obtained the permission and approval of the Commission. Be- 
fore such certificate shall be issued a certified copy of the char- 
ter of such corporation shall be filed in the office of the Com- 
mission, together with a verified statement of the president and 
secretary of the corporation, showing that it has received the 
required consent of the proper municipal authorities.” 

The Commission finds that the service is necessary and con- 
venient to the people of said cities and towns, and it will, there- 
fore, issue an order authorizing the applicant to construct, main- 
tain, and operate a distribution system in the town of Pleasant 
Hill, and to continue to maintain and operate distribution sys- 
tems in the towns of Belton, Grandview, Martin City, and Ray- 
more. 

An order in accordance with the views herein expressed will 
be issued. [Order omitted. ] 


Brown, Chairman, Hutchison and Porter, Commissioners, 
concur. Calfee, Commissioner, absent. 





ILLINOIS COMMERCE COMMISSION, 


POLO TELEPHONE COMPANY 
v 


DeKALB-OGLE TELEPHONE COMPANY. 
[No. 18169.] 


Service — Telephone connections — Inadequate service. 

A telephone company was required to provide an additional cir- 
cuit along a route between two different exchanges where existing facili- 
ties were shown to be inadequate but the order was conditioned upon 
the action of the connecting company in installing a line to make con- 
nection with the circuit. 


[September 12, 1928.] 
P.U.R.1928E. 
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Comp.aint by one telephone company against the abandon- 
ment of a certain toll line by another; line ordered to be re- 
stored. 


By the Commission: On March 29, 1928, the Polo Tele- 
phone Company filed a complaint against the DeKalb-Ogle Tele- 
phone Company which was given the Docket Number 18169. 
An answer was filed by the DeKalb-Ogle Telephone Company 
on April 11, 1928. The matter came on for hearing at the 
offices of the Commission at Chicago on June 14, 1928. At the 
said hearing the Polo Telephone Company and the DeKalb-Ogle 
Telephone Company were each represented. 

The subject matter of the complaint is the failure of the De 
Kalb-Ogle Telephone Company to rebuild a portion of a toll 
line extending from Oregon to Polo, which said line was dam- 
aged and put out of service by a sleet storm about a year ago. 
It appears from the evidence that there have been, until recently, 
two toll lines in operation between Polo and Oregon, and that 
each of the said toll lines was owned in part by the complainant 
and part by the respondent, each company owning substantially 
one-half of the line. One of these lines was put out of service, 
as hereinbefore stated, by a sleet storm and the Polo Telephone 
Company proceeded to repair the portion of the line owned by it 
but it is shown that the repairs were necessary in any event in 
order to maintain local service. The portion of the line owned 
by the DeKalb-Ogle Telephone Company was not restored to 
service. 

The DeKalb-Ogle Telephone Company represents, in support 
of its position in the matter, that there is an existing toll circuit 
between its exchange at Oregon and the exchange of the com- 
plainant at Polo, that it owns 7.6 miles of the said circuit and 
the complainant owns 5.6 miles thereof, and that a toll is charged 
for messages from the Oregon exchange to the Polo exchange but 
that the complainant gives free service from the Polo exchange 
to the said Oregon exchange. Complainant has introduced evi- 
dence to show that the number of calls from Polo to Oregon is 
from five to six times as many as the average number from Ore- 


gon to Polo, due entirely, as the respondent represents, to the 
P.U.R.1928E. 
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fact that a toll is charged on calls in one direction but not for 
ealls in the other direction. The respondent further represents 
that if a toll is charged upon calls from Polo to Oregon that 
the traffic over the toll line will be materially reduced. 

The evidence indicates that the present facilities, consisting 
of a single metallic circuit, are insufficient for the proper han- 
dling of the present traffic between Polo and Oregon but that 
if the number of messages from Polo to Oregon were reduced to 
substantially the number handled in the reverse direction, the 
single toll line would be more than adequate to handle the traffic. 

It is suggested by the respondent that the matter may be set- 
tled by the establishment of a toll charge from Polo to Oregon. 
The complainant indicates that it would not object to the estab- 
lishment of such a charge and that if the business were thus 
reduced by the elimination of unnecessary calls so that the pres- 
ent toll line would be adequate to handle the traffic, the complain- 
ant would not press its demand for the rebuilding of the second 
line. 

The Commission will give due consideration to any applica- 
tion that"may be filed by the Polo Telephone Company for the 
establishment of a toll charge between Polo and Oregon but does 
not feel that an opinion or ruling in the matter can be stated in 
advance of the filing of such application. 

The evidence now before the Commission establishes clearly 
that unless the traffic over the telephone line between Polo and 
Oregon is materially reduced that the present facilities are in- 
adequate and that additional facilities are reasonably required 
for the convenience of the public. The record shows however, 
that such facilities are used by the subscribers of the Polo Tele- 
phone Company to a much greater extent than by the subscrib- 
ers of the DeKalb-Ogle Telephone Company and that the said 
Polo Telephone Company offers to its subscribers, as part of the 
service paid for under its rate for exchange service, the privilege 
of communicating with Oregon free of toll charge. Under these 
circumstances and in the absence of any changes in rates or prac- 
tices, it would appear that the cost of constructing a toll line 


for the purpose of increasing the facilities for the service referred 
P.U.R.1928E. 
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to should not be borne entirely by the DeKalb-Ogle Telephone 
Company. , 

The respondent has introduced evidence to show that the cost 
to that company of installing an additional circuit along the old 
route which was abandoned would be approximately $900, but 
that an additional line, if the same is necessary, could be con- 
structed along the route of the present line for about $600. If, 
however, the respondent installs an additional circuit on its pres- 
ent line it would be necessary for the Polo Telephone Company 
to build from its exchange to connect with the circuit thus added. 
This would appear to involve no substantial loss to the complain- 
ant inasmuch as the testimony indicates that the work done in 
restoring the old line was necessary to re-establish local service. 

The Commission having considered the record herein finds 
that under existing operating conditions and practices the pres- 
ent facilities for telephone service between Polo and Oregon in 
Ogle county are inadequate and that it is reasonably necessary 
that additional facilities be provided. 

The Commission further finds that the DeKalb-Ogle Tele 
phone Company should be required to provide an additional cir- 
cuit along the route of its present line between Oregon and Polo, 
but not until the Polo Telephone Company, petitioner herein, 
has installed or undertaken the work of installing a line to make 
connection with the circuit so to be installed by the DeKalb- 
Ogle Telephone Company. 

The Commission further finds that jurisdiction of the case 
should be retained in order to permit modification of the terms 
of this order in the event that operating conditions and prac- 
tices be changed through the filing and making effective of toll 
charges by the Polo Telephone Company or for any other reason. 





INDIANA PUBLIC SERVICE COMMISSION, 


RE ELWOOD WATER COMPANY. 
[No. 9035.] 


Valuation — Property paid for by consumers, 
1. The value of services assigned to a water company by patrons 
P.U.R.1928E. 








700 INDIANA PUBLIC SERVICE COMMISSION. 


who paid for them was excluded from the rate base of such utility, in 
view of representations made by the company in securing such assign- 
ment, that their value would not be so included in the capital account 
for rate-making purposes, p. 702. 

Evidence — Specimen of water supply. 

2. A sample of water drawn from a company’s main was admitted 
as evidence tending to show that the supply was muddy and in such 
poor condition as to make it unfit for use, p. 703. 

Service — Extension — Excessive cost — Water. 

3. Testimony showing that cost of extensions to domestic consum- 
ers was excessive reaching as high as $250 in special cases was received 
as evidence to show the reason for a limited number of subscribers as 
compared with other utilities in cities of similar size, p. 703. 

Valuation — Cost of financing and acquisition. 

4. The cost of financing and acquisition by present stockholders 
of a water utility was not permitted to be included in a rate base, p. 
704. 

Valuation — Sold and unoccupied property — Water. 

5. The value of two residences, one of which had been sold and the 
other unoccupied, was excluded from the appraisal of a water utility’s 
property, p. 705. 

Valuation — Property owned by another utility. 

6. The value of a railroad switch owned and controlled by a rail- 
road company was not permitted to be included in the appraisal of a 
value of water utility properties, p. 705. 

Return — Amortization of rate case expense. 

7. Expense of a rate proceeding by a water utility was ordered to 
be amortized over a four-year period, p. 705. 

Depreciation — Organization and franchise expense — Water. 

8. Items of organization and franchise were excluded from the make 
up of depreciable property of a water utility in view of a claim made 
by such utility that the assets represented by such amounts had no cash 
value for taxation purposes, p. 706. 

Return — Percentage allowed — Water utility. 
9. An increase of rates calculated to yield 6 per cent on the fair 
value of water utility properties was allowed, p. 706. 
Depreciation — Percentage allowed — Water utility. 
10. An allowance of 1 per cent was made on the depreciable value 
of water utility property as shown by company records, p. 706. 


[August 17, 1928.] 


Appiication of a water company for increased water rates; 
rates adjusted in accordance with opinion. 
Appearances: Clyde H. Jones and D. M. Patrick, attorneys, 


for petitioner; H. M. Wilkey, for the city of Elwood. 
P.U.R.1928E. 
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McIntosh, Commissioner: On July 19, 1927, the Elwood 
Water Company filed its verified petition alleging among other 
things that it was a corporation organized under the laws of the 
state of Indiana, and was a public utility within the purview 
of the Shively-Spencer Utility Act; and as such was, at said time 
and for several years previous thereto, the owner of and operat- 
ing a water works plant and system in the city of Elwood, in the 
state of Indiana, that the present rates which it was allowed to 
charge for water in the city of Elwood were unreasonably low 
and not sufficient to meet its operating expenses, taxes, depreci- 
ation, and pay a fair return upon the value of its property used 
and useful. That the amount available for return and deprecia- 
tion during the previous year was less than 3 per cent on the fair 
value of its said property, and in which petition it was alleged 
that it would be necessary to have an increase of its said rates in 
order that the revenues should be sufficient to pay it a fair re- 
turn. Later, an amended petition was filed, asking for a slight 
increase over the original petition. 

The Commission gave notice by publication as required by 
law,'and written notice through the mail that the matters in- 
volved in said petition would be heard at the council chamber in 
the city of Elwood, December 19, 1927 at 10 o’clock A. M. At 
said time on said day the hearing was commenced and continued 
until the hour of adjournment, at which time said hearing was 
adjourned until the 23rd day of January, 1928, at 10 o’clock 
A. M., and on said day a further hearing of testimony was had 
until the hour of adjournment, and the case not having been 
completed, a further hearing of evidence to be heard at the rooms 
of the Commission at the state house, Indianapolis, Indiana. 
That afterwards, by agreement of all parties, further evidence 
was heard at the state house in the city of Indianapolis, begin- 
ning March 7, 1928 and continuing until the hour of adjourn- 
ment, at which time said cause was again adjourned for the 
further taking of testimony until April 6, 1928, said hearing to 
be held at the rooms of the Commission, and at which time the 
evidence in said cause was concluded. 


At the hearing the Commission’s appraisal and audit were in- 
P.U.R.1923E. 
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troduced, and also an appraisal by Stone and Webster for the 
petitioner was introduced. 

This appraisal by Stone & Webster shows a depreciated valua- 
tion of $650,000. The appraisal carried properties which do 
not belong to the Elwood Water Company, such as railroad 
switch, and one dwelling which had been sold. The appraisal 
of Stone & Webster was incorrect, unreasonably high, and is, 
therefore, not accepted by the Commission as a basis for valua- 
tion. 

The Commission’s appraisal shows a reproduction value of 
$429,810, and a depreciated value of $329,529. The valuation 
of this property for taxation, 1927 and 1928, is $136,105. 

The income available for taxes, interest, and dividends as 
shown by the Commission’s audit for 1926 and first six months 
of 1927 was $12,061.11 and $3,520.15 respectively. The op- 
erating expenses for the same period as shown by said audit were 
$25,202.16 and $14,622.05. Projecting the first six months of 
1927, the operating expenses will be $29,244.10, but the annual 
report filed with the accounting department of the Publie Serv- 
ice Commission March 10, 1928, shows the actual operating ex- 
penses without depreciation to be $30,569.74. 

Depreciation accrued and charged to operating expenses dur- 
ing 1926 was $1,500 and for the first six months of 1927, $780. 

It was apparent from the evidence introduced, including ap- 
praisal and accounting exhibits offered, that the Elwood Water 
Company is lawfully entitled to more revenue. 

The Commission, after a careful study of the appraisal made 
by its engineers, and after considering all other influencing fac- 
tors, such as the purchase and sale price of the common stock 
of the Elwood Water Company to the present owners, the prop- 
erty included that is really used and useful, omitting such prop- 
erty as is not useful, is of the opinion that a fair valuation for 
rate-making purposes is not less than $300,000, which includes 
structural overhead, working capital, and going value. 

It developed in the hearing that the price paid by the pur- 
chasers for the stock of said company was $100,000, and the 
company had outstanding a bonded indebtedness of $100,000. 

[1] The Commission also took into consideration the fact that 
P.U.R.1928E. 
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approximately twenty-six thousands dollars in services were as- 
signed to said water company. These were paid for by the 
patrons. Under the assignment contract, these services become 
the property of the water company. The patrons were not re- 
imbursed for their expenditures for such services. It is included 
in the appraisal. The Commission believes this sum should be 
excluded from the rate base. 

The Commission raises a question as to the method employed 
in securing the assignment of the services and notes that evi- 
dence was submitted at the hearing that the water company 
would not include this item in capital account for rate-making 
purposes. 

Elwood has approximately the same population as Frankfort, 
Indiana, but the Frankfort Water Company has 3,407 consumers 
while Elwood had 1,808 at the close of the period December 31, 
1927; therefore, the number of consumers at Elwood will grad- 
ually increase since the condition relative to services will be 
remedied. 

The operating expenses for the Elwood Water Company in- 
creased from $26,702.16 in 1926 to $32,895.86 in 1927, an in- 
crease of $6,193.70, and the Commission has considered this fac- 
tor in arriving at a fair return for said company. 

[2] The evidence introduced at the hearing by the City of El- 
wood tended to show that the service was often poor and at times 
the water was muddy and that it was in a very poor condition 
for use. A sample of such water drawn from the company’s 
mains was on exhibition during the hearing and appeared unfit 
for any use. 

The testimony of the keeper of the buildings and grounds of 
the public schools was to the effect that the water pressure was 
insufficient to furnish water on the second floor of the school 
building. 

Persons getting water supply or applying for water supply 
testified that the water company demanded in some cases that the 
patrons pay for the extension of the main, also pay for the 
services from the main to the property line, and from the prop- 
erty line to the house. 

[3] Testimony was offered showing that such expense, in some 
P.U.R.1928E. 
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cases, reached as high as $250 to the customer. As a result of 
such demands the water company shows an unusually low num- 
ber of subscribers as compared with other cities of like size. 

The Commission believes that the evidence in this hearing 
reveals to a great extent the reason for the limited number of 
subscribers. It also believes that with a proper adjustment of 
rates, the company paying for service connection to the property 
line from the main, that the number of subscribers will greatly 
increase, and that the revenues to the company will be very much 
greater. 

This water plant was built, according to the evidence, in 1891. 
The present owner came into possession of this plant in October, 
1926. Bills were rendered to the Union Traction Company by 
the Elwood Water Company for damage done to the water mains 
through the action of the electrolysis. 

Stone & Webster’s appraisal of the Elwood Water Company 
property reflects similar inflation of the values as noted in their 
valuation of the Vincennes Water Supply Company. The per- 
cent condition given by the Stone & Webster appraisal is entirely 
too high aecording to the evidence offered in this cause. Prop- 
erty was included in this appraisal which did not belong to the 
Elwood Water Company. Property was included in this ap- 
praisal which was not then used, and was not then useful. Esti- 
mates for labor costs and material costs seemed out of line 
and higher than the actual costs for these two items. For these 
and other reasons the Commission declines to accept the Stone & 
Webster appraisal as a proper and dependable evidence of fair 
value for rate making purposes. 

[4] In answer to an inquiry by the Commission as to the cost 
to the present holders of the Elwood Water Compay of this plant, 
the following statement was submitted and signed by Benjamin 
Perk, secretary of the company, June 26, 1928: 


Common stock, par ..... TPT TTT CTT TTT TTT TTT TTT $100,000.00 
Cutstanding WOMES 2c cccccccdccecccscscssecessicvsocescoeces 100,000.00 
Other MGBTEIOS: «<< ccc cccecs covecceececcscccecccescesoecege 29,511.82 
Costs of financing and acquisition ...........+.+-.seeeeeeeee 10,000.00 
Additions to May 31, 1928 ......cceeeeeeees eccccvecscececcess 12,268.85 
This makes a sum total of ...........06- addddubececs eoeee+ $251,780,67 
P.U.R.1928E. 
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The costs of the financing and acquisition should not be in- 
eluded in a rate-making base and is, therefore, excluded. 

Other liabilities of $29,511.82 is indefinite and does not con- 
form to the evidence submitted in the hearing. 

The outstanding bonds are the obligation of the corporation 
and are not assumed by the individuals who purchased the stock. 

[5] The Commission’s engineers omitted from their appraisal 
two residences valued at $3,750, for the reason that one property 
has been sold on contract and the other was unoccupied and, 
therefore, not in use. 

[6] The petitioner asks that a railroad switch be included 
in the Commission’s appraisal, but the Commission refuses to 
recognize the ownership of said railroad switch by petitioner for 
the reason that said switch is owned and controlled by the rail- 
road company. 

In order to yield a fair return on a valuation of not less than 
$300,000, a rate will be required which, after deductions for 
depreciation, taxes, and amortization of rate case expenses, would 
yield an approximate annual increase of $15,513.64. 

[7] The Commission believes that $4,353.62 for rate-case ex- 
pense is sufficient, and that it should be amortized over a four- 
year period. The rate case expense which is allowed by the 
Commission is as follows: 


Commission’s appraisal ....cccccccccccccccccccccccccsccossese $672.13 
COMGRIOSTON'S GOB oocccdencceccce ve ctssswecesensecesse cee 151.22 
File, PO eT ee 30.27 
Attorney fees, accounting, etc. ...ccccccccccccccccccccccccccese 3,500.00 

DOD. kabnein ewe 60 se 6tncatvnee dueidusesassc0000eeesebenss $4,353.62 


The gross revenue of the Elwood Water Company under exist- 
ing rates was for 1927 $38,443.55. A schedule of rates is now 
to be fixed by the Commission which will yield an increase of 
$15,513.64 per year. This is an increase of 374 per cent in gross 
revenue. The Commission realizes that it is a big increase in 
rates and revenue to be borne by the citizens of Elwood. After 
having considered the evidence offered in the cause we believe 
this action is required. This will yield approximately six per 
cent. on $300,000. The petitioner insists that the basis upon 


which the Commission computes the depreciation is too low and 
P.U.R.1928E. 45 
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should include $65,000 as an additional sum, allowed for or- 
ganization expense and franchise in accounts of $45,000 and 
$20,000 respectively. 

[8] The’Commission has before it a statement signed by of- 
ficers of the Elwood Water Company as of March 17, 1927, re- 
lating to the valuation of this water company for taxation pur- 
poses in which this statement is made and sworn to: 
“Property and plant, . . » + « $229,355.91 
Less — Item of good will scbitvarily included in above book 
figure of property and plant and which has no cash value for 
taxation purposes.” 

Net property and plant $164,355.91. 

The Commission, in the light of the facts refuses to include 
the items of organization and franchise to the extent of $65,000 
in the make up of depreciable property upon which 1 per cent 
per annum is to be allowed. 

The evidence shows that in addition to the common stock pur- 
chased by the present water company, and the outstanding bond 
issue of $100,000, that there was at the time of the purchase, 
outstanding indebtedness in accounts to the amount of $14,275. 


This then would make a total consideration including all liabil- - 


ities of $214,275. 

[9] The income is to be set up on a schedule of rates based on 
$300,000. Considering the short time that the present owners 
have had possession of the plant, the amount paid for same, the 
amount proposed by them as a valuation for the purpose of tax- 
ation and appraisals made by utility engineers, the kind of serv- 
ice which said company is rendering to the city and citizens of 
Elwood, and the other influencing factors, it appears to the Com- 
mission that a rate of 6 per cent, or approximately 6 per cent 
on $300,000 will be ample and adequate for the company, and 
as much as the citizens of Elwood should pay for the service given 
at the time of this hearing. 

[10] It is therefore ordered by the Public Service Commis- 
sion of Indiana, that the rate of depreciation for the Elwood 
Water Company shall be 1 per cent of the depreciable value of 
the property as shown by the company’s records. 

It is further ordered that the petition of the Elwood Water 
P.U.R.1928E. 
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Company to place in effect certain new and increased schedules 
of rates for service, as set out in the original and supplemental 
petitions filed in this cause, be and it is hereby denied. 

It is further ordered that the Elwood Water Company is here- 
by authorized and directed to put into effect the following sched- 
ule of rates. [Schedule of rates and remainder of order 
omitted. | 


Singleton, McArdle, Harmon, Commissioners, concur, 





WISCONSIN RAILROAD COMMISSION, 


RE VILLAGE OF CAMBRIDGE. 
[U-3721.J 


Rates — Meters — Necessity for metered service — Exceptions. 

1. As a general practice all customers of a water utility should be 
metered, with the possible exception of those serviced from a small 
system and located on dead ended mains, particularly where the water 
distributed is impregnated with foreign matter which might affect the 
working parts of the meters, p. 709. 

Rates — Meters — Classification of metered service. 

2. Classification of water consumers as to who should and who 
should not receive metered service in a community with no sewer sys- 
tem was made by requiring meters for those customers having private 
sewers or other means of disposing of surplus water, as well as custom- 
ers having water lifts or bath fixtures, except such of the latter as 
resided on dead ended mains where sluggish circulation of water im- 
pregnated with foreign substances was likely to interfere with working 
parts of the meters, p. 709. 


[July 30, 1928.) 


Compiaint by water consumers having metered service 
against alleged discrimination of rates; classification for 
metered service adopted in accordance with order. 


By the Commission: Informal complaint having been made 
by Anderson Brothers and several other residents of Cambridge 
to the effect: 

1. That there are only about twelve meters in the village; 

2. That there are about one hundred other users of water 


whose service is unmetered ; 
P.U.R.1928E. 
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3. That some users not metered use as much or more water 
than those metered and are paying practically nothing for water; 

4. That those metered are paying an unreasonable amount 
for water. 

The Commission being satisfied, upon due investigation, that 
facts existed sufficient to warrant a further investigation and 
hearing with respect to said matter, a hearing was duly ordered 
and held on motion of the Commission on June 7, 1928 at Madi- 
son. The appearances were: 

P. C. Westphal, for the village of Cambridge Water Depart- 
ment; B. A. Thronson, J. M. Poolt, Sanford Anderson, and C. 
E. Wilber appeared as complainants. 

At the time the existing rates for metered service were estab- 
lished no meters were in use and hence it was necessary to use 
average data obtained from analyses made in other investigations 
where complete data were available. The lawful rates of the 
Cambridge Municipal Water Department now in effect are as 
follows: 

The village of Cambridge is charged for fire protection service 
the sum of $941 per annum to cover the use of mains and hy- 
drants up to and including the terminal hydrant and connection 
on each line of main existing on April 1, 1926. 

For all extensions of fire protection service a charge of 8 cents 
per lineal foot of pipe shall be assessed per annum on the basis 
of length of main put into use between hydrants placed, plus a 
fixed charge of $8 per hydrant set for each hydrant added to 
the system. 

Drinking fountains—$15 per annum. 

Street flushing—$25 per annum. 


General Service. 
Meter Rates. 


First 10,000 gallons used in 6 months ..... +.seeee. Minimum charge 
Next 15,000 5 ee rer «.--. 40¢ net per 1000 
= 25,000 be 2 rl tome. «= 
* 50,000 " calla: egies " cer cccccccccs —- = = 
All over 100,000 ad + ae sieernesenes So SF 

Minimum charge per 6 mos.—one customer— 
| Mi MTT ET ETRE TREE $4.50 
a coccee 5.50 
| MT TTT TT ee rT TT 7.00 
Additional customers on meter ... 2.50 
P.U.R.1928E. 
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Unmetered Service. 
Semi-annual charge 


Minimum charge per 6 months ..........eeeeeeeeeeeecees ccccccees $3.20 
Residence 1 faucet ......cccsescccces PCRREEVSSEE SE EEEEOOS céseeees ae 
BOE eiseiaicasion eet T eT Tee Terre 65 
BNE So tiakwistnd ee eew Reh ES KK aS OEE a Sp Wale e@anics sale Sand pws aealeniee 65 
OD NE IN 6 sania skint ns Aiea ee es oe ALE E Reem eeRes 2.00 
Stores, bakeries, meat markets, banks, offices, churches, restaurants, 
printing office, post office, one faucet ..........e eee e cece eeeence 3.25 
Additional fixtures ............ (hh/a6 dtd RE ads tae em ERIE 65 
Barber shop without bath or toilet .........cccccccccccccccccccece 3.25 
Barber shop with bath and toilet .........ccccccsccccccccccccccces 6.50 
I, WEE CRIN sa 5.cu.c cs voces ddeccbawss tacccedesinbseeesel 3.90 
BA, SI IE rag oh occa adccncireh pbb ced becdudeatawdagene 9.75 
Stable, private, taken in connection with residence ...........++-06- 1.95 
ee ey Tee eee Eee Te eT Pere ee 3.25 
Construction work— 
Concrete streets 40 feet wide or less, per lineal foot ............-. ~s 4¢ 
Concrete sidewalk per lineal foot ............ccccccccsccccccccces a¢ 
Concrete foundations per each 50 cubic yards ...........-0eeeeeeees 10¢ 
bs a oR RO TE OOOO TCC OCT UT TEC 5¢ 
Stone work, per 100 cubic feet ......... POT eT et eee - 10¢ 
Plastering per 100 square yards or leSS ...ceee eee eee eee cecceccees 15¢ 


No permit issued for less than $1. 

We have made an analysis of the cost of supplying service for 
the year ended December 31, 1927 and for the six months’ period 
ended June 30, 1928 and it was found that no change should be 
made in the charge for fire protection service. As regards gen- 
eral service, the cost of pumping and distribution (labor, sup- 
plies, and electric energy) averaged about 15 cents per thousand 
gallons. From the average cost per thousand gallons sold (in- 
cluding fixed charges) it appears that the second step in the 
schedule of rates for metered service should be reduced some- 
what and the last step increased. An analysis of the water sold 
to each metered customer for the twelve months’ period ended 
June 30, 1928 was made and it was found that the total revenues 
from such customers would be reduced somewhat through these 
changes. Rates for unmetered service should remain unchanged 
except that charges for service on dead ended mains should be 
modified somewhat and a rate established for water lifts. 

[1, 2] An important question raised in this case is that of 
metering all flat rate water customers. As a general practice all 
customers, with the possible exception of those serviced from a 
small system and located on dead ended mains, should be 
metered. However, in Cambridge the water distributed is highly 


impregnated with lime and iron which may affect the working 
P.U.R.1928E. 
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parts of the meters, it appears, necessitating more or less fre- 
quent overhauling. It is evident that mains at Cambridge must 
be flushed frequently to keep the water circulating in the outly- 
ing sections where dead ends exist. Inspection indicates that 
there are about fifteen customers on such dead ends that experi- 
ence more difficulty than the average customer in securing water 
that is satisfactory. These customers, it is believed, should not 
be metered. There appears to be no question that the larger 
users, particularly the business places, should be supplied on a 
meter basis, and possibly residences having water lifts or a com- 
plete set of bath room fixtures, especially if connected to a sewer, 
septic tank or cess pool. Customers with none of the foregoing 
methods of disposing of surplus water usually find it difficult to 
waste water as extensively under a flat rate schedule as those 
connected thereto. 

For the twelve months’ period ended June 30, 1928 the rec- 
ords show metered customers used 1,601,609 gallons of water. 
From the record it appears that the impression prevails that the 
quantity to be consumed in the various steps in the schedule 
should be so’ arranged that more customers will reach the second 
or subsequent blocks. The aim has been in establishing rates to 
give the customers the largest quantity of water possible for the 
minimum charge which is usually established. Analysis indi- 
cates that the water sold metered customers at Cambridge is 
divided as follows: 


First 10,000 gallons used in six months ....... sees 244,584 gallons 
Next 15,000 “ le totige: See e ees eoee 278,363 “ 

" 25,000 “ oes 7  Osttaneeehes 294,464 “ 

sg 50,000 “ err ~~ + papaleeiaa ges 367,675 “ 
All over 100,000 “ = = ~ 6 CCR ER SRR 416,523 * 
Se GIG 0nd nndsh tse bnnstbewdesedsdanenedscasbacunes 1,601,609 “ 


Analyses of metered sales of water to residences and small 
business customers in communities comparable to Cambridge, 
where there is no established sewer system, show that the average 
use of water per day will equal about 50 gallons, or about 9,125 
gallons in six months. This is under the minimum allowance, 
of course. It appears reasonable to assume that unmetered cus- 


tomers in Cambridge will not use much in excess of the above 
P.U.R.1928E. 
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amount, hence no material changes need be made in the rates 
for such service. 

Classification of customers is a practical necessity. The line 
of demarkation between who should be metered and who un- 
metered in a community with no sewer system cannot always be 
clearly defined. Whichever of two classifications is applied, 
seeming discrimination in favor of one class and against another 
is quite likely to result. Separating customers into the two 
classes, however, can be done when there are reasonable grounds 
for the classification and it is not unjust or oppressive. 

It is therefore ordered that the village of Cambridge as a water 
utility be and the same hereby is ordered to discontinue its pres- 
ent schedule of rates for metered water service and substitute 
therefor the following schedule: 


First 10,000 gallons used in six months ....... Minimum charge 
Next 15,000“ ee ee Swe eceee 30¢ per 1,000 gallons 
“ 25.000 “ “ss “ “ eo" oO eee 25¢ “ “ sc 
“ 50,000 os oe Ly iti wo ww Bee 20¢ ss 68 Ty 
All over 100,000 “ a: a O. senha —_— * °° = 

Minimum charge per six months—one customer on a meter 
PY MRE nc ccccccsccscsocscoccns 
| MMT ITIL 5.50 
De OE Be ok bts oie sb ctccces 7.00 
Each additional customer on a meter ..... $2.00 


It is further ordered that an inspection shall be made of all 
premises supplied with unmetered service and a complete list of 
fixtures in use by such unmetered customers, secured for billing 
purposes. 

All unmetered customers having water lifts shall be billed $2 
each six months for each such appliance until metered. 

Customers on dead ended mains shall be billed at two-thirds 
the existing flat rate charge per fixture used. 

All other rates and rules not specifically mentioned herein 
shall remain unchanged. 

It is further ordered that meters be installed on all services 
having a connection with a private sewer, septic tank, or cess 
pool and that have a complete set of bath room fixtures and a 
water lift, except such as reside on dead ended mains, where the 
flat rates provided above may be applied. 


It is further ordered that jurisdiction in this case is retained 
P.U.R.1928E. 
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for the purpose of issuing such supplementary order or orders 
regarding the installation of meters as may seem proper. 

It is further ordered that the meter rates ordered herein shall 
become effective for service rendered subsequent to the first meter 
reading following the date of this order. Rates for unmetered 
service shall become effective at the expiration of the period for 
which advance payments have been made. 





DISTRICT OF COLUMBIA PUBLIC UTILITIES COMMISSION. 


RE WASHINGTON-INTERURBAN RAILROAD COM- 
PANY. 


[Formal Case No. 137, Order No. 715.] 


Procedure — Matters considered at hearing — Rate increase — Uni- 
form fares. 

A proposal by a street railway at a Commission hearing for tho 
purpose of considering changes in existing route and transfer arrange- 
ments between bus and traction lines, that the current free transfer 
arrangement be abolished and a 10-cent fare on the bus line authorized, 
as well as a 2-cent transfer charge from rail to bus was held not to be 
properly before the Commission inasmuch as no application for increase 
in fare had been received, and proper notice scheduling a hearing did 
not state that increased fares would be considered. 


(July 9, 1928.] 


Apprication of street railway and bus company for permis- 
sien to abandon street railway lines; no action taken. 


Amending Order No. 510. 


By the Commission: After a formal public hearing held 
on March 19,1923, for the purpose of considering the application 
of the Washington-Interurban Railroad Company to abandon 
and remove its tracks in Bladensburg Road from 15th and H 
streets to the district line, the Commission issued its Order No. 
510, dated April 11, 1923, authorizing this company to remove 
its tracks, poles, and overhead wires from this thoroughfare. The 
Commission also authorized the company, in this order, to oper- 


ate motor busses in lieu of street cars. 
P.U.R.1928E. 
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The company, in its application for authority to remove the 
rails, poles, and overhead wires, stated that while it believed 
that there would be a charge of 2 cents for transfer between the 
street car and busses as heretofore authorized by the Commission 
in other cases, that it was willing to operate the busses for an 
experimental period of three months upon the then rate of fare, 
with a free transfer at 15th and H streets, northeast. The fol- 
lowing is quoted from the application: 

“Tf, at the end of the 90-day period or thereafter, results of 
the operation show a loss, the company to be under no obligation 
to continue operation except under such rates of fare or charges 
for transfers as may be necessary to prevent further losses.” 

The Commission, however, was of the opinion that the opera- 
tion of motor busses in lieu of street cars with free transfers 
between the H street line of the Washington Railway & Electric 
Company and the bus line should be tried for a period of five 
years with free transfers issued between car line and bus line, 
and that such an arrangement would furnish adequate and con- 
venient service to the public. 

In this connection, the Commission stated: 

“When the 5-year term approaches its close, this Commission 
will undertake to present to the public and to the company such 
a plan as will permanently best serve the interests of all con- 
cerned.” 

This period expired April 23, 1928, but due to the fact that 
the Commission was then considering a unification plan submit- 
ted by the traction companies and the Washington Rapid Transit 
Company, the Washington Railway & Electric Company, under 
date of April 3, 1928, requested the Commission to temporarily 
postpone consideration of the matter. When the Congress of the 
United States failed to approve the unification agreement as pre- 
sented to the Senate and House district committees by the Com- 
mission, it became necessary for the Commission to again give 
consideration to the transfer arrangements between the Inter- 
urban Bus line and H street line and to determine whether or 
not any change should be made in the existing route of the bus 
line. 


Accordingly, a formal public hearing was held on June 20, 
P.U.R.1928E. 
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1928, after due notice. The notice scheduling this hearing read, 
in part, as follows: 

“, , .+This hearing is called for the purpose of considering 
whether any changes should be made in the existing route and 
transfer arrangements of the bus line of the Washington Inter- 
urban Railroad Company operating along Bladensburg road 
from the district line to 15th and H streets, northeast.” 

At this hearing, the company’s representative submitted state- 
ments showing the result of operation in the District of Colum- 
bia of the bus line of the Washington Interurban Railroad Com- 
pany over the 5-year period of trial operation. These exhibits 
were supported by testimony showing that the line had been 
operated at a considerable loss, and the Commission was re- 
quested to abolish the present free transfer arrangement and au- 
thorize a 10-cent fare on the bus line with a free transfer to the 
H street line of the Washington Railway & Electric Company 
and to also authorize a charge of 2 cents for a transfer from the 
rail line to the bus line only upon the payment of an 8-cent cash 
fare. 

Inasmuch as no application for an increase in fare had been 
received and the notice scheduling the hearing did not state that 
it was to be held for the purpose of considering a fare increase, 
the Commission is of the opinion that the verbal request of the 
company, presented for the first time at the hearing, was not 
properly before it. No suggestions were made at the hearing 
for changes in routeing or transfer arrangements other than the 
request of the company to be permitted to charge two cents for 
transfers, which request, however, was coupled with the request 
for an increase in fare. 





INDIANA PUBLIC SERVICE COMMISSION, 


RE LOGANSPORT HOME TELEPHONE COMPANY. 
[No. 9021.] 


Valuation — Ascertainment of fair value — Factors. 
1. The Commission gave consideration to the cost of reproducing 
P.U.R.1928E. 
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telephone properties at prices for materials and labor prevailing at the 
time of the inquiry, less depreciation, with such weight as might appear 
proper to other evidence concerning the value of the property, p. 720. 


Valuation — Unit costs — Tariffs. 

2. An estimate of unit costs by comparisons with construction of 
companies in various states and in Canada was held to be less reliable 
than an estimate of the Commission’s engineer based on the experience 
of companies of similar size operating under similar conditions within 
the same state, p. 721. 


Valuation — Economies by utility — Favorable lease. 
3. The ratepayers should not be compelled to pay a return upon 
the difference between a so-called favorable lease by the utility and an 
alleged fair rental on the property at prevailing prices, p. 721. 


Evidence — Expert’s testimony — Intangibles. 
4. The testimony of a witness qualifying as an expert which failed 
to give proper weight to proper intangible elements of utility valuation 
was regarded as of doubtful value, p. 723. 


Apportionment — Allocation of telephone plant — Area of system. 
5. An allocation of a particular exchange as a separate entity in- 
stead of a part of a general telephone system was held to be inaccurate 
where the other exchanges, not isolated and bearing a direct relation 
to each other, were all located in the same county, p. 724. 


Valuation — Structural overheads — Telephones. 

6. An allowance of approximately fifteen per cent for structural 
overheads was made in the reproduction cost valuation of telephone util- 
ity property, p. 725. 

Valuation — Going value — Telephones. 

7. An allowance of slightly more than 10 per cent on depreciated 
value of physical property of a telephone company was made for going 
concern value, p. 725. 

Depreciation — Percentage allowed telephone company. 

8. An allowance of 5 per cent per annum on the book cost of the 
depreciable property of a telephone utility was made for depreciation 
charge, p. 725. 

Return — Operating expenses — Rate case expense. 

9. The employment of three firms of attorneys and two firms of 
engineers was held to be excessive aid and expense in the preparation 
of a rate case by a telephone utility having a rate base of $715,000, 
p. 726. 


Return — Present value — Telephones. 
10. Increased rates were allowed calculated to yield a return in ex- 
cess of 7 per cent for a telephone utility, p. 727. 


[August 6, 1928.] 


Petition by a telephone utility for increased rates for serv- 


ice; rates adjusted. 
P.U.R.1928E. 
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Appearances: W. H. Thompson, M. L. Fansler, Perry E. 
O’ Neal, J. S. Powell, for the Logansport Home Telephone Com- 
pany; Thomas C. Bradfield, City Attorney, John S. Lairy, Dr. 
John Bauer, R. C. Hillis, for the city of Logansport. 


Ellis, Commissioner: 
History of the Case 


On July 6, 1927, the Logansport Home Telephone Company 
filed with the Public Service Commission of Indiana its peti- 
tion for authority to increase exchange rates at Logansport, Wal- 
ton, Galveston, Lucerne, Young America, and New Waverly. 
Said petition, omitting caption and signatures, is as follows: 

“Comes now the Logansport Home Telephone Company and 
respectfully shows to the Commission as follows: 

“1. That petitioner is a corporation organized under the laws 
of the state of Indiana having its principal office and place of 
business at Logansport, Indiana, and is a ‘public utility’ within 
the purview of the Shively-Spencer Utility Act, and is engaged 
in furnishing telephone service to the public in the city of 
Logansport and the towns of Walton, Galveston, Lucerne, Young 
America, and New Waverly, and generally in Cass county, In- 
diana. 

“2. That since the 1st day of April, 1921, there has been in 
effect for the property of your petitioner at Logansport, Walton, 
Galveston, Lucerne, Young America, and New Waverly, certain 
schedules of rates and charges for telephone service supplied by 
your petitioner at its said exchanges, which schedules of rates 
and charges petitioner was authorized and directed to charge and 
collect by an order of the Public Service Commission of Indiana, 
dated March 1, 1921, and by schedules heretofore filed by said 
utility with said Public Service Commission, copies of which 
said schedules are attached hereto as a part of this petition, 
marked Exhibit ‘A.’ 

“3. That the income which your petitioner has received under 
such schedules of rates now in effect at each of said exchanges, 
and which your petitioner reasonably may expect to receive un- 


der said rates, has not been and will not be sufficient to pay 
P.U.R.1928E. 
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operating expenses and a fair return upon the fair value of the 
petitioner’s property used and useful at said respective ex- 
changes, and upon the fair value of the used and useful prop- 
erty of your petitioner employed in the service of the public at 
all of said exchanges; that said rates are inadequate, unjust, un- 
reasonable and confiscatory, when considered separately or when 
considered in their entirety. 

“4, That the several exchanges of your petitioner in Cass 
county, Indiana, comprise one telephone system, having approxi- 
mately 6100 stations. 

“5. That the entire income of your petitioner during the year 
1926 from all sources under rates then in effect was insufficient 
to pay operating expenses and a fair return upon the entire prop- 
erty of said petitioner used and useful in the service of the public 
in Cass county, Indiana. 

“6. That by reason of the inadequate rates now in effect at the 
several exchanges of your petitioner in Cass county, Indiana, 
your petitioner is unable to realize sufficient earnings to attract 
and secure the capital necessary for additions and extensions 
and will be unable to realize revenue sufficient to continue to 
maintain the standard of service which the public demands and 
which it is the desire of petitioner to supply. 

“7, That for the reasons stated, your petitioner has established 
schedules of exchange rates for services to be rendered by the 
petitioner at its Logansport, Walton, Galveston, Lucerne, Young 
America, and New Waverly exchanges, and has filed certain 
schedules with this Commission to become effective thirty days 
from the date of the filing thereof, and on approval thereof by 
this Commission. A copy of such schedules is filed herewith as a 
part hereof, marked Exhibit ‘B’; that said rates are just and 
reasonable and not discriminatory. 

“Wherefore your petitioner asks the Commission to approve 
the rates, tolls, and charges set out in said Exhibit ‘B,’ and that 
the same may become effective thirty days from the filing there- 
of, and upon approval by the Commission.” 

This cause was set for hearing at the City Hall, Logansport, 


Indiana, February 14, 1928, and notice was given to all inter- 
P.U.R.1928E. 
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ested parties. The hearing was held at the time and place above 
indicated. Further hearings were held in this matter at the 
state house, Indianapolis, Indiana, February 17, 1928, February 
18, 1928, March 5, 1928, April 27, 1928, and April 28, 1928. 

It was agreed that briefs be filed by the petitioner and re- 
spondent, and a time was fixed for the filing of such briefs with 
the Commission. Briefs were filed with and have been con- 
sidered by the Commission in connection with its decision in 
this cause. 

Immediately upon the filing of the original petition, the Com- 
mission directed its engineering department to make a detailed 
appraisal of the property and its accounting department to make 
a complete audit of the books of the petitioner. Some time was 
required for the preparation of such appraisal and audit and the 
same were completed and submitted in evidence at the hearing. 

At the hearings in this cause, Exhibits were submitted and 
admitted in evidence as follows: [Exhibits omitted.] 


Points of Similarity with Cause No. 9023. 

This cause has so many points of similarity to Cause No. 9023, 
being in the matter of the petition of the Steuben County Tele- 
phone Company for authority to increase rates, that the Com- 
mission deems it advisable to call particular attention to them. 

The ownership of the property is substantially the same. Only 
seven days intervened in the filing of the petitions. Three firms 
of attorneys were hired in each case, and these were the same 
attorneys, with the exception of local attorneys in Angola and 
Logansport who necessarily would not participate in both cases. 

The same engineers made the appraisals for the company and 
the same second engineer made a perfunctory inspection of the 
property to determine per cent condition. 

The same firm of accountants was employed. Finally, but not 
least important, in both instances the petition for increase in 
rates follows a change in ownership of the properties. 

It should be borne in mind that the matters involved in the 
Steuben County Telephone Case were adjudicated in the United 
States District Court for the Southern District of Indiana, in 


Cause No. 1136, in equity, and in so far as pertinent, the Com- 
P.U.R.1928E. 
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mission will follow the decision of the Federal Court in that case 
as a measure in the instant case. 


Valuation 


The petitioner submitted in evidence a detailed appraisal of 
the property made by J. G. Wray & Company, engineers of Chi- 
cago, Illinois, as of August 1, 1927. This appraisal, as original- 
ly prepared, placed the cost of reproduction new of this prop- 
erty at $1,068,794, and the cost of reproduction depreciated at 
$932,245 both figures including going value and working cap- 
ital. 

At the time of the introduction of the appraisal in evidence 
Mr. J. G. Wray testified that the total should be reduced by $16,- 
308.87 in order to give effect to a new opinion as to the value 
of a so-called favorable lease and to correct errors in the pricing 
of protected aerial cable terminals. Later corrected summary 
sheets were submitted by Mr. Wray purporting to give effect 
to these adjustments. The engineer testified that, in his opinion, 
the fair value of this property, as of August 1, 1927, is at least 
$900,000. 

Mr. Ear] Carter, who, at the time of the hearings in this mat- 
ter was chief engineer of the Public Service Commission, and 
who had direct charge and supervision of the making of the de- 
tailed inventory and appraisal of the property by the engineer- 
ing department of the Commission, testified that on a January 
1927 price basis, with an inventory as of August 1, 1927, the 
cost of reproduction was $777,581 and the cost of reproduction 
depreciated $640,044. On an estimated original cost basis, Mr. 
Carter placed the cost of reproduction at $676,083. The Carter 
figures include a 15 per cent allowance for structural overheads, 
but do not include going value or working capital other than 
materials and supplies. 

At the final hearing in this matter Commission engineers 
testified concerning adjustments which would result in the Carter 
figures on the cost of reproduction and the cost of reproduction 
depreciated by giving effect to certain changes in prices between 
January 1927 and April 1, 1928. This testimony showed that 


there has been an increase in pole prices and in labor and a de- 
P.U.R.1928E. 
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crease in cable prices, which, in dollars, virtually off-set each 
other, so that there would be virtually no change in the total 
figures of the Carter appraisal, as of April 1, 1928. 

Dr. John Bauer, an economist, of Montclair, New J ersey, who 
was employed by the respondent, city of Logansport, presented 
an estimate showing the value of the property as of August 31, 
1927 to be $516,000. This valuation was arrived at, broadly 
speaking, by taking the book cost of the company’s property, de- 
ducting a figure on account of reserve for accrued depreciation, 
and adding one-half of the capital stock investment made prior 
to the change in the level of telephone prices. 

The evidence showed that the 1927 tax assessment of this 
property was $374,616. 

Certain exhibits were introduced by the petitioner to show 
the property and plant value on the basis of index figures. 

[1] In arriving at the present value of the property of the 
Logansport Home Telephone Company, the Commission will 
give consideration to the cost of reproducing the same property 
now at prices for materials and labor prevailing at the time of 
the inquiry, less depreciation, with such weight as may appear 
proper to other evidence concerning the value of this prop- 
erty. 

1. Wray Appraisal. 

The Wray appraisal, in the opinion of the Commission, has 
been built up by the use of unit costs not applicable to Logans- 
port, by the inclusion of unwarranted overheads and extravagant 
intangibles and by the capitalization of improper items to a 
figure far in excess of the present fair value of this property. 

Out of the total Wray valuation of more than $900,000, a 
total of $360,224 or almost as much as the entire tax value of 
this property is made up of overheads and intangible items. 
This figure included about $113,000 included in the so-called 
direct charges to cover supply expense, plant supervision and 
tool expense, voucher expense, engineering and general. Then 
there is the 15 per cent for overheads amounting to $117,217, 


$120,000 for going value, and $10,000 for working cash capital. 
P.U.R.1928E. 
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These overhead charges and intangible items, in the opinion 
of the Commission, are excessive, and the evidence does not war- 
rant their inclusion in this amount in the fair value of this 
property. 

[2] The unit costs used in the Wray appraisal, according to 
the testimony of Mr. Wray, have been built up on data obtained 
by the Wray engineering organization of construction costs for 
telephone properties in various places in the United States and 
Canada with little or no effect given to actual construction costs 
in Indiana. Although at first including an Indiana company in 
the list of those named as forming the basis for the unit prices 
used; Mr. Wray admitted that he had before him no Indiana 
data except certain experiences of the Indiana Bell Telephone 
Company. The unit costs of Wray, according to the evidence, 
reflect the cost of telephone construction in Minnesota, New Jer- 
sey, New York, Rhode Island, Ohio, and Ontario, and Quebec, 
both in Canada, with some data of the British Columbia Tele- 
phone Company, rather than actual construction costs in the state 
of Indiana in cities and towns with telephone systems comparable 
to that of Logansport. In this connection it must be borne in 
mind that the unit prices used by Commission engineers in con- 
nection with the preparation of that appraisal are the result of 
experience with hundreds of telephone plants in the state of 
Indiana and of a number of exchanges comparable with Logans- 
port. 

The original appraisal prepared by Mr. Wray contained an 
item of $24,877 representing the alleged present value of the 
annual saving of $3380 due to a so-called favorable lease for ten 
years, interest at 6 per cent compounded annually. 

[3] This was included in the Wray appraisal on the theory 
that the central office building is not owned by the company but 
that the company has a so-called favorable long-term lease on 
the building with ten years yet to run at a rental of $1000 per 
annum and that a fair present annual rental is $4380. At the 
time of the hearing Mr. Wray corrected this item making it 
$14,850 on the assumption that the present fair annual rental 


for the building is $3000 per year instead of $4380 and that 
P.U.R.1928E. 46 








INDIANA PUBLIC SERVICE COMMISSION. 


~! 
to 
te 


the difference of $2000 between the $1000 the company pays and 
the $3000 estimate should be capitalized on the theory outlined 
above. 

The Commission cannot concur with the reasoning which 
would require the ratepayers of the company to pay a return up- 
on a $14,850 because the company has been able to negotiate a 
lease for its central office building at a favorable figure, even if 
it were true that the rental paid under the terms of the lease is 
favorable, although evidence of competent witnesses introduced 
by the respondent, city of Logansport, indicates that the $1000 
annual rental charge under the terms of the lease is a fair and 
reasonable charge and is not in any respect favorable to the com: 
pany. This so-called favorable lease, it must be borne in mind, 
is carried as an item of inventory in the Wray appraisal and 
carried along with items of physical property as if it were such. 

The company engineer was subjected to a searching cross-ex- 
amination by Dr. Bauer, representing the respondent. A care- 
ful examination of the record, in the opinion of the Commission, 
shows that in many instances, the company engineer failed prop- 
erly to substantiate his appraisal when on the witness stand. 

Mr. Wray testified that in arriving at his fair value of $900,- 
000 for this property he had taken into consideration other things 
in addition to his appraisal on the basis of cost of reproduction 
depreciated. When viewed in the light of the Wray appraisal 
figure on the cost of reproduction depreciated, however, it ap- 
pears evident that the company engineer has given little or no 
weight to any factors in determining his judgment of the fair 
value of the property except his own appraisal as to the cost of 
reproduction depreciated. 


2. Bauer Estimate. 

The Commission permitted the widest latitude in the intro- 
duction of evidence both oral and in Exhibit form by Dr. Bauer, 
the economist employed by the respondent city of Logansport. 
All objections of the company to the admissibility of this testi- 
mony were overruled and every opportunity given to the witness 
to present in the greatest detail and in his own way his testimony 


as to the fair value of this property and other matters. 
P.U.R.1928E. 
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[4] The Bauer estimate of fair value, namely, $516,000, was 
arrived at by the use of what may be termed a formula, which, 
in the opinion of the Commission, is not applicable to the in- 
stant case. This valuation amounts to approximately eighty-five 
dollars per station, which, on its face, appears too low 
for this type of property. The evidence shows that in arriving 
at this figure the witness failed to give proper weight to the in- 
tangible items of going value and working capital. The value 
found by Dr. Bauer was arrived at without any consideration 
of inventory or appraisal of the property and no such work has 
ever been done by the witness in connection with this or any 
other property, as shown by the record as follows: 

Q. Did you ever make an inventory or appraisal of a tele- 
phone plant? 

A. Never. . .. 

Q. And you have made no inventory and appraisal of the prop- 
erty of this company ? 

A. No, sir. 

In this connection the Commission will call attention to the 
decision of the United States District Court of Colorado, West- 
inghouse Electric & Mfg. Co. v. Denver Tramway Oo. 3 F. (2d) 
285, P.U.R.1925B, 156, 176. This decision discussed at some 
length the testimony of one Doctor Delos F. Wilcox, an econo- 
mist, who represents the city in the proceedings had in that 
matter. It appears from the opinion of the Court that Dr. Wil- 
cox predicated his testimony upon certain information from the 
books of the company and upon his own judgment and opinion 
as to other matters. The opinion says: 

“In so far as he testified as to what the books of the tram- 
way company, or predecessor companies, disclosed as to cost of 
property when installed, he was competent. That was not ex- 
pert testimony. And if the cost of all property in existence at 
the time of this appraisement had been shown by the books its 
materiality, along with other evidence, in ascertaining a fair 
value would not be doubted. But in a large part they do not 
show that cost, and the witness in making up his so-called normal 
or historical valuation, resorted to methods requiring the use of 


his judgment, and as to that I think he had not been shown com- 
P.U.R.1928E. 
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petent to speak. His nonexpert testimony is so modified, en- 
larged, or restricted by his personal opinion as to render the two 
inseparable, and each is valueless.” 

The respondent introduced in evidence certain exhibits pur- 
porting to indicate the proportion between the entire company 
and the Logansport exchange. These exhibits were prepared by 
Dr. Bauer, and were intended to support the contention of the 
respondent that the Logansport exchange in itself is a profitable 
enterprise and that no increase in rates should be ordered for this 
exchange. The allocations of property and other items were 
made by Dr. Bauer in accordance with his ideas as to the cor- 
rectness of such allocations. 

[5] The Commission is not convinced that the allocations 
made in the respondent’s exhibits are accurate. Furthermore, it 
is not impressed with the position that the Logansport exchange 
of this company should be considered as a separate entity in- 
stead of a part of the telephone system of the petitioner. The 
exchanges of this company are not isolated and bear a direct 
relation to each other and are all located in the same county; and 
the valuation of the property and the consideration of the rev- 
enues and operating expenses and other items, should be made 
on the basis of the company as a whole instead of on the basis 
of the various exchanges operated by the company. In consid- 
ering the matter from this viewpoint, however, there should be 
as far as possible, an equitable distribution of the rate require- 
ments among the various exchanges. 


3. Commission Appraisal. 

The appraisal of this property made by the engineering de- 
partment of the Commission was made under the direction of Mr. 
Ear] Carter, a graduate engineer, with many years’ experience in 
appraising telephone and other utility properties in the state of 
Indiana. The engineering staff of the Commission, as shown by 
the record, arrived at appraisal figures by using unit prices which 
are certainly applicable to the Logansport situation. While 
made upon a January 1927, spot price basis with an inventory 
as of August 1, 1927, the evidence shows conclusively that giv- 
ing effect to April 1928, prices would make little or no differ- 
P.U.R.1928E. 
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ence in the totals arrived at in the appraisal on the basis of cost 
of reproduction depreciated. 


4. Fair Value. 

(6, 7] The Commission appraisal gives the cost of reproduc- 
tion depreciated for this property as $640,044. This figure in- 
cludes 15 per cent for structural overheads, amounting to $81,- 
048, and $18,675 for materials and supplies. This amount for 
materials and supplies is rather high for a property of this size. 
Allowing $65,000 for going value (slightly more than 10 per 
cent on the depreciated value of the physical property) and $10,- 
000 for working cash capital, gives a total figure of $715,044. 

After a careful consideration of all the evidence submitted, 
including the appraisal submitted by the company engineer, the 
Commission finds that the fair value for rate-making purposes 
of the Logansport Home Telephone Company, including going 
value and working capital, is $715,000. 


Depreciation 


[8] The Commission has considered the evidence as to a 
proper allowance for depreciation and is of the opinion, after a 
consideration of the various classes of depreciable property, that 
a composite rate of 5 per cent per annum on the book cost of its 
depreciable property should be established at a proper depre- 
ciation charge, and it is the opinion of the Commission that the 
same is a liberal allowance. 


Rate Case Expense 


The company has submitted a claim for rate case expense 
amounting to the sum of $18,466.58. Itemized, as shown by the 
record, this amount includes the following: 


Attorney’s fees (Firm #1) ....cccccccccccccccccccicscccccece $4,000.00 
Attorney’s fees (Firm £2) .....cccccccccccrecccccccccccccecs 2,000.00 
Attorney’s fees (Firm #£3) ......ccccccccccccccccccscsccceses 1,000.00 
Engineering fees (Firm #£1)* ...c.ccccccccccccccccccccccccces 10,033.11 
Engineering fees (Firm #2) ..ccccccsccccccsccccccccccscccecs 500.00 
Accountant’s fees ............e00 CHS SL OKC eecereeceocoeeeosass 750.00 
Miscellaneous appraisal eXpenseS .....4...seeeeececeecencceces 183.47 


*This item is further itemized showing an engineering charge of $6,- 
716.58, “which is brought over from 1926,” and $3,316.53 at a later date. 
P.U.R.1928E. 
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[9] The Commission does not believe that it was necessary to 
employ three firms of attorneys adequately to present the case 
of the petitioner. It naturally follows, therefore, that the Com- 
mission cannot approve as a charge to operating expenses the full 
amount of $7000 for attorney’s fees in this cause. The Commis- 
sion cannot see the necessity of employing two engineers to do 
appraisal work in order adequately to present the case of the pe- 
titioner, and the Commission will not allow as a charge to oper- 
ating expenses the full amount of $10,716.58 for engineering 
fees. The accounting fee of $750 seems reasonable to the Com- 
mission. 

In connection with the consideration of the reasonableness of 
the Wray charges for engineering service, the Commission will 
call attention to certain circumstances in connection with the 
preparation of the Wray appraisal. The Commission is in- 
formed by its engineering department that when the Commis- 
sion engineers checked over the original Wray appraisal many 
mathematical errors in the computations were discovered. Fur- 
thermore, the Commission engineers discovered that certain prop- 
erty had been omitted from the Wray appraisal. For example, 
an omission of approximately one hundred twenty-five miles of 
copper wire in the city of Logansport had been made in the ap- 
praisai. These discoveries were followed by an entire repricing 
of the inventory by the company engineer. Certainly if all of 
the engineering work had been done at one time the charges 
would have been less than those claimed by the company en- 
gineer. 

In considering the reasonableness of the rate case expense 
claimed by the petitioner, the Commission, in addition to exer- 
cising its own judgment, will attempt to make its findings in 
harmony with the decision of the United States District Court 
for the Southern District of Indiana in the Steuben County Tele- 
phone Company Case, referred to previously in this order. 

It may be pointed out that while the hearing in the Steuben 
County Case lasted only one day, that it required several days 
to complete the taking of testimony in the instant case. At first 


blush it might appear that due to the additional time spent in 
P.U.R.1928E. 
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the hearing that a considerably larger allowance for rate case 
expense should be made in the instant case. However, the total 
amount of rate case expense of $18,466.56 was claimed by the 
company in an exhibit submitted on the first day of the hearing 
in this cause within a few hours after the beginning of said 
hearing at a time when no one knew the exact time which would 
be required to complete the case. This occurred at the hearing 
held in Logansport on February 14, 1928. The same total of 
$18,466.56 was itemized by the company in testimony at the next 
to the last day of the hearings in this matter, namely, April 28, 
1928, and no additional claims were submitted at that time. It 
appears, therefore, that the fees claimed were for the case re- 
gardless of the amount of time consumed in hearings. Consider- 
ing the amount of rate case expense allowed by the Federal Court 
in the Steuben county case, and considering the unusual cireum- 
stances in connection with the making of the appraisal in the 
instant case, the Commission is of the opinion and finds that 
$10,750 is a fair and reasonable allowance for rate case expense 
to be paid by the company to its engineers, accountants and at- 
torneys, which may be amortized over a period of four years and 
charged to operating expenses. 


Rates 


The Commission will deny all of that portion of the petition 
in this cause setting out a proposed schedule of rates, and finds 
that said proposed rates are unreasonable, excessive, and too high 
to meet the requirements and produce a fair return on the fair 
value of the property. 

[10] The Commission will authorize a new and increased 
schedule of rates, which will produce in excess of a 7 per cent 
return upon the fair value of $715,000 found in this order, after 
making an allowance for all necessary operating expenses, de- 
preciation, and amortization of rate case expense. 

In arriving at the requirements of the company, the Commis- 
sion has given effect to the increased scale of wages now being 
paid the employees of the company, to increase local and income 


taxes, and has computed the depreciation at 5 per cent on the 
P.U.R.1928E. 
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value of the depreciable property as of June 30, 1928. Allow- 
ance has also been made for regrading of subscribers stations 
in accordance with the evidence submitted in this cause. 


McCardle, Harmon, McIntosh, Commissioners, concur; Sin- 
gleton, Commissioner, concurs, except in rate of depreciation. 





WEST VIRGINIA PUBLIC SERVICE COMMISSION, 


RE CLARKSBURG LIGHT & HEAT COMPANY, 
{Case No. 1742.] 


Evidence — Rates not under attack. 
1. Evidence as to the validity or reasonableness of a past rate 
schedule not under attack is inadmissible, p. 729. 


Evidence — Cumulative evidence — Valuation. 

2. Evidence as to market value of utility property which is merely 
cumulative of like evidence introduced in original proceedings is objec- 
tionable, p. 729. 

Return — Operating expenses — Federal income tax. 

3. Taxes actually paid by a public service corporation are a legiti- 

mate charge against operating costs, including Federal income taxes, 


p- 735. 
[June 22, 1928.] 

PROCEEDINGS upon investigation and suspension of rates, rules 
and regulations for furnishing natural gas; increased rates of 
service allowed. 

Upon Rehearing. 


By the Commission: This proceeding is upon a rehearing of 
the order made December 23, 1927, 2 P. S. C. W. Va. Decisions, 
611, P.U.R.1928B, 290, whereby the natural gas rates of the 
respondent were fixed at 50 cents per thousand for the first 2,000 
cubic feet consumed per month by consumers other than indus- 
trial plants, and 35 cents per thousand for all other gas sold. 
The respondent declined to exercise the authority granted it by 
the order to put the above rates in effect. Instead, it filed a peti- 
tion for rehearing, and has continued to furnish natural gas at 
the rates heretofore in effect as follows: to domestic consumers 


at 30 cents per thousand for the first 30,000 cubic feet per month, 
P.U.R.1928E. 
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33 cents for the next 10,000 cubic feet per month, and 38 cents 
for all over 40,000 cubic feet; to manufacturers and industrial 
consumers at 40 cents per thousand cubic feet; and to municipal- 
ities and public buildings at 21 cents per thousand. 

The rehearing was granted on the showing that the consump- 
tion of gas has so fallen off since the year 1926 (the last period 
for which data was submitted to the Commission in the original 
case), that the prescribed rates will not enable the company to 
operate successfully. Testimony was taken and numerous ex- 
hibits and documents filed on March 5, 1928, and April 9, 1928, 
the Commission’s statistician made and filed an audit of the re- 
spondent’s books for 1927, supplementing the audits to that year, 
oral arguments were made May 3, 1928, and written memoranda 
of argument were filed, by the respondent May 9, 1928, by the 
protestants May 15, 1928, and replies on May 21 and 24, 1928. 

[1, 2] The respondent offered in evidence what purported to 
be all the franchise ordinances under which it has been supply- 
ing gas to the public since its incorporation, as well as copies of 
orders made and reports filed by this Commission authorizing the 
charges for natural gas exacted by the respondent since the crea- 
tion of the Commission in 1913, for the purpose of showing that 
its rates in the past have been lawfully made. Objections were 
made by the protestants to the consideration of this evidence. 
We have sustained these objections because no attack has been 
made upon the lawfulness of any rates collected by the respond- 
ent company, either before or since the creation of this Commis- 
sion, and because the findings and conclusions reached in this 
case by the Commission do not assume that any unlawful or il- 
legal rates have in the past been charged or collected by the re- 
spondent. Evidence was also offered concerning the market 
value of the respondent’s gas wells and operated gas territory, to 
the consideration of which the protestants objected. This objec- 
tion also has been sustained. The value of the respondent’s plant 
is not in issue in this proceeding upon rehearing; and, if it were, 
the evidence offered and rejected is merely cumulative of much 
like evidence introduced in the original case, which was discussed 
in the report of the Commission filed December 23, 1927, supra. 
The fair value of the respondent’s plant has been fixed at $2,000,- 
P.U.R.1928E 
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000, and the sole question to be determined in this present pro- 
ceeding is what rates for natural gas the public is legally re- 
quired to pay to enable the respondent to discharge its public 
service duty of supplying gas. 


The Commission’s Estimate. 


The Commission’s estimate of the annual revenue upon which 
was made the order of December 23, 1927, supra, was calculated 
on sales of gas equal to those in 1926, and at 50 and 35 cents 
per thousand cubic feet, as follows: 


232,344 M cu. ft., domestic @ FO ccccccccccccee G116,178.00 
1,403,254 M cu. ft., domestic @ BS cccccvcccveses 491,138.90 
1,635,598 M cu. ft. $607,310.90 
1,074,581 M cu. ft., industrial GP ae a.0nsdeceascves 376,103.35 

89,982 M cu. ft., affiliated company @ .35 .............. 31,493.70 
2,800,161 M cu. ft. $1,014,907.95 
Discowmte TerMettes oc ccccccccvcecsoosccccces ChisbNeCeRERSS 5,510.43 
Miscellaneous ...... SG66ESE0CCECOES CCC ooecees eedeee sees 3,415.78 

Total expected revenue .......esee-e00- 1bUt6060480GR0 $1,023,834.16 


The annual operating charges were likewise based on the costs 
of operation in 1926, including an allowance for depreciation 
and amortization and for rate case expense, as follows: 


General operating expense (1926) .........ssececceeceeces $333,269.22 
Gas purchased, 1,596,898 M cubic feet (1926) ...... atccaneee 438,463.36 
OE ERED Hes 6.c 60S 6scna ea knesSnsdsnsscesneeeeucesanes 50,334.68 
Commission expense amortization ...........2eeeeeeceeeees 3,200.00 
Depreciation and amortization ..... Cec cccccccccccccccccccs 40,000.00 

Total operating charges ..........2-0. Po severteeeeeees $865,267.26 
Balance for return, 7.9 per cent ....ccccccccccccccccccccecs 158,566.90 


$1,023,834.16 


The records of the company, and the testimony, disclose, how- 
ever, that during the year 1927 its sales of gas to domestic and 
commercial consumers declined from 1,635,598 M cubic feet in 
1926 to 1,436,717 M cubic feet in 1927, sales to manufacturers 
declined from 1,074,581 M cubic feet to 873,989 M eubic feet, 
and sales to affiliated concerns declined from 89,982 M cubic feet 
to 62,737 M cubic feet, and that it would have been unable be- 
cause of the isolated location of the wells from which gas is sold 
P.U.R.1928E. 
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to affiliated companies to sell the last mentioned quantity at 35 
cents per thousand. 

And, while the company’s sales fell off 426,718 M cubic feet 
in 1927, its purchases also were less than in 1926 by 317,325 M 
cubic feet. 

The end of the year 1927 showed the poorest year’s business 
the company has had since 1921, even miscellaneous credits 
shrinking the sum of $1,899.99; but applying to 1927 sales the 
rates authorized by the Commission, would have resulted in a net 
income of $123,623.86, or more than 6 per cent on a valuation 
of $2,000,000. The figures are as follows: 


Revenues. 

227,210 M cu. ft., domestic @ 50 ..cccccccceeceee $113,605.00 
1,209,507 M cu. ft., domestic @ BE wcccccccccccer e+ 423,327.45 
1,436,717 M cu. ft., domestic $536,932.45 

868,109 M cu. ft., industrial OPP $460 seseeencen -« 303,838.15 

5,880 M cu. ft., industrial GP ae saessvascseasas oe 2,058.00 

“62,737 M cu. ft., affiliated company @ .35 ..........46- eee 21,957.95 
2,373,443 $864,786.55 
SMacvents Serkelted 26. cccccccccccscccccccesscs ntdsiwees’ 7“ 5,134.69 
Miscellaneous ............ $onnne ee ee ere re 1,901.53 

Ted POUORIEIB 0.0-0.0.0:0:06:640066 0046 664608004068 coccccces $001,888.07 
Expenses. 
General operating expenses ..............sceeceeecccsscees ++ $338,125.99 
Gas purchased, 1,279,573 M cu. ft. .....-..cccccececcseccees - 318,721.73 
MN diatsh dienckted sc tecihs eeeenste thes dwabead ah teak tae - 48,151.19 
Commission expense amortization .........22-seeseceeeeccees 3,200.00 
Depreciation and amortization .....ccceeceeeceeecsccecees oan 40,000.00 
Total operating charges ..... ccc cccccccccccccccccccccces $148,198.91 


Balance for return, 6.1 per cent ...cccccccccccccccccesesesess 123,623.86 
$871,822.77 


* Sales to affiliated company at 25 cents per thousand, instead of 35 cents, 
would reduce revenues by $6,273.70, leaving balance for return $117,350.16, 
and this sum would be boosted to $119,240.15 if miscellaneous credits in 1927 
had equalled those of 1926. However, the United States Supreme Court has 
set aside an order of this Commission authorizing rates that yielded but 6 
per cent on the value of a public service plant, holding that such a return 
is confiscatory and constitutes the taking of private property for the use 
of the public without paying a just compensation therefor. Bluefield Water 
Works & Improv. Co. v. Public Service Commission, 262 U. S. 679, 67 L. ed. 
1176, P.U.R.1923D, 11, 43 Sup. Ct. Rep. 675. 


Actual Revenues 1927. 


While the operating charges for 1927 were $748,198.91, the 
P.U.R.1928E. 
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revenues actually earned from the sale of gas at the old rate 
schedule were $805,856.26, a net income of $57,657.35. The 
revenues were as follows: 





1,395,334 M cu. ft., domestic SS BO MO oc ccccesccsscves $424,493.92 
41,383 M cu. ft., public Ce Ge Ktaceeusceenssaweens 9,047.35 
1,436,717 $433,541.27 
868,109 M cu. ft., industrial CM ttn adesGtonninawen 347,242.96 
5,880 M cu. ft., miscellaneous @ 40 ............ceeecees 2,351.56 
62,737 M cu. ft., affiliated Oe ae decneebhesscauyevasdan 15,684.25 
2,373,443 $798,820.04 
SD MIND uns Candie sui een sede ee wonnace cea sesicduseee 5.134.69 
IED 6-66 6660:4505 0660004054156 00060006400400000K00-8 1,901.53 
PD cnpnemativend khbnesceedChesetaaneemeansens $805,856.26 
GE GOD kre tncereendesesduweceee séetisesenceestoc 748,198.91 
ED ictanticksaddesedtanecsegusbleews saeainaell $57,657.35 


Contention of Respondent. 


Upon the matters upon which this rehearing was granted the 
respondent contends that in arriving at a schedule of rates to 
yield what the law says is a fair return on the value of its plant, 
the Commission should consider the following things: 

(1) “An allowance of $42,649.84 to cover the deficit between 
net operating income under the new rates fixed by the Commis- 
sion as applied to the company’s actual experience in 1927 
($117,350.16) and a return of 8 per cent on $2,000,000 ($160,- 
000).” 

(2) “An allowance of $21,600 for income tax on net earnings 
of $160,000 at 133 per cent. In this connection we contend that 
the foregoing amount should be allowed in full, but if the Com- 
mission should take into consideration the greater allowances 
made by the Federal Government for depreciation and depletion 
that would not reduce the amount of tax to be paid by more than 
50 per cent.” 

(3) “An allowance for an annual fall-off in industrial sales of 
10 per cent of 868,109,000 cubic feet (industrial sales in 1927), 
or 86,811,000 cubic feet, at 35 cents, or $30,383. (This fall-off 
has averaged 17.3 per cent yearly since 1923, and has already 
exceeded 10 per cent during the first quarter of 1928). In all 


fairness this allowance for industrial fall-off should be materially 
P.U.R.1928E. 








XUM 


RE CLARKSBURG LIGHT & HEAT CO. 733 


increased in order to provide for the prospective fall-off in the 
years following 1928.” 

(4) “An allowance to amortize the annual additions to gas 
well construction account, beginning with January 1, 1927. The 
Commission had made no allowance for gas well construction ac- 
count, either as an item of capital valuation or as an item of 
future expense. However, for the year 1927 more than $40,000 
was expended for this purpose, and past experience indicates that 
a like amount will be expended annually in the future. We sub- 
mit these annual expenditures of $40,000 should be amortized 
over a period of ten years. This will make an allowance of 
$4,000 for the first year, $8,000 for the second year, $12,000 for 
the third year, $16,000 for the fourth year, $20,000 for the fifth 
year, ete., or a total of $60,000 for the 5-year period for which 
the Commission is providing. This makes an average allowance 
of $12,000 for each of the five years.” 


Depreciation and Amortization. 


Considering these claims in the reverse order of their state- 
ment by counsel, it must be kept in mind that an annual charge 
of $40,000 has already been estimated “to take care of the de- 
preciation and provide for the retirement of the additions to cap- 
ital that are necessarily made from year to year, including gas 
well construction costs.” That estimate was made on the as- 
sumption that because of the amount of drilling already done 
in the respondent’s gas territory, future investments in gas well 
construction would not be so large as those of prior years. In 
1926, $36,201.29 was invested in this account. However, the 
sum of $40,731.20 was expended for gas well construction in 
1927, and the respondent insists that its experience “indicates 
that a like amount will be expended annually in the future.” 

In view of these circumstances, we are of opinion to estimate 
the future annual charge for depreciation and amortization at the 
amount suggested by Commissioner Divine in his report in this 
case, $50,000. 


Industrial Sales. 


A sad state of affairs prevails in the company’s business be- 
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eause of the steady decline of sales of gas for industrial and 
manufacturing purposes. This business is highly essential to the 
successful operation of the plant, constituting a constant demand 
for its facilities. Its loss must be reflected in higher charges to 
domestic consumers whose demands upon the company’s facil- 
ities are limited to the colder period of the year and, for peak re- 
quirements, to certain hours of the day. 

Industrial sales since 1921 have been as follows, in M cubic 
feet: 


1922 ncccccccccccrscccccccccccceccecscccccccccesccsescccessees 1,642,755 
L9ZS ..cccccccccccccccccccccceccccccccccccccsccccsececcccces 1,886,263 
WOZE .cccccccccccccccccceccesccecccccccccescccccceccecoccces 1,707,842 
BOSS cccccccccccccc cscs cccesecc eset enesccceoccecteerssceceee 1,282,821 
WOZS ccccccccccccccccccccccscccceccsccceceesceccceecesceeces 1,062,268 
FEET cccccccnccccecccceeecveccocscocesecereeececsscoescceees 868,109 


No manufacturer or other consumer of gas for industrial pur- 
poses has appeared or testified in this case to give us the benefit 
of his judgment on the future market for this service. No sug- 
gestion has been made that the present rate of 40 cents per thou- 
sand is not satisfactory to the industrial colony of Clarksburg. 
It appears from the testimony given by others, however, that the 
decline in sales of industrial gas may be accounted for by the 
fact that many plants are substituting other fuel; and it is doubt- 
less true that some industries are suffering from a loss of market 
for their products. We are told in the argument that a reduc- 
tion in price will not retard the decline in consumption. 


Upon the record in this case, therefore, there is no escape from 
the conclusion that the respondent’s sales of gas for industrial 
purposes will continue to fall off. Officers of the company esti- 
mate the decline at 10 per cent, or 86,810 M cubic feet, next 
year. 

However, it is not to be expected that the sales of the respond- 
ent will continue as low as they were in 1927. Industrial con- 
sumption will no doubt decline, but sales to domestic and com- 
mercial consumers are already on the increase. This class of 
customers bought 47,000 M cubic feet more gas the first three 
months of 1928 then during the same months of 1927. Sales 


to these consumers the past five years have fluctuated, and there 
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is no reason to expect future sales to be below the average as the 
city resumes its commercial activity. A statement of gas con- 
sumed by domestic and commercial consumers and in public 
buildings since 1922, in M cubic feet, is as follows: 


TOT TT TTT Pee re ee eT eT Te Tee 1,562,413 
BE 00666040 056940055 500000 es oe Kecadeensennsbes bea teen neas'se 1,659,034 
es, OE Oe Oe OE ee Ee PE ee 1,551,973 
MEE Seb haee a sdap Uses se NenSebesenbaee we be deeeseerecanes 1,635,598 
BEE ( KtUstAS MAUR ReNAERGG SOA. chabea eneTee esata pee 1,436,717 
ME cS SSbGie apres ccedendbac cates Gutusdennees sosnanionatan 1,569,147 
Mees mae FORE WB: aa 6.0 56s sie nkcsdasdeiseceveniivesiass 132,430 


With the evidence of the city manager and other qualified 
witnesses that general business conditions are improving, it is by 
no means unreasonable to expect the future sales of gas to do- 
mestic and similar consumers to reach the average for the past 
five years. At any rate, it may be safely assumed that the in- 
crease in domestic, commercial, and municipal consumption next 
year will equal the loss in industrial sales, and that the quantity 
of gas sold in the future will be as great as that sold in 1927— 
2,373,443 M cubic feet. 


Federal Income Tazes. 


[3] This Commission has long adhered to the principle that 
taxes actually paid by a public service corporation are a legiti- 
mate charge against operating costs, including Federal income 
taxes. ©. H. Meade Coal Oo. v. Appalachian Power Co. 10 Ann. 
Rep. W. Va. P. S. C. 199, 2 P. S. C. W. Va. Decisions, 88, 
P.U.R.1923E, 221. 

The net revenue of the respondent in 1927 was $57,657.35, 
against which were charged additional depletion allowances to 
enable it to escape Federal income taxes for that year. We have 
heretofore found that the lawful revenues of the respondent 
should be approximately $100,000 more than those of 1927. 
It is highly improbable that $21,600 will be assessed for income 
taxes on such an earning. The statistician’s report states the in- 
come tax applicable to net earnings of $117,951.29 in 1926 (sub- 
ject to depletion allowances made by the treasury department), 


to have been $2,272.68. This is the only guide afforded for 
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estimating this charge in the future, and, upon this basis, the 
charge is estimated at $8,000. 

General taxes paid in 1927 aggregated $48,151.19, according 
to the respondent’s books. This charge will, therefore, be esti- 
mated at $56,151.19 for future years. 


Probable Operating Charges. 


With the record of the operations of the respondent for 1927 
before us, the following appears to be a fair estimate of future 
operating charges: 


General operating expenseS ....ccccccecscccccccccceccccccecs $338,125.99 
Gas purchased, 1,279,573 M cu. ft. .....cccecccccccccccccccce 318,721.73 
ME hs 6 ou eA A cnsened eases eedtsedasesesesenaeesananeees 56,151.19 
Commission expense amortization .........ccecesececereccees 3,200.00 
Depreciation and amortization .........esceccessssceeccceere 50,000.00 

Total operating charges ........ occ rcccccccccccceccccees $766,198.91 


Rates Required. 


Calculated on the assumption that industrial sales will decline 
86,810 M cubic feet and that domestic assumption will increase 
an equal -amount over 1927, and assuming other sales at least 
equal to those of 1927, a rate of 38 cents per thousand is re- 
quired for all gas in excess of the first 2,000 cubic feet per month 
as provided in the order of December 23, 1927, 2 P. S. C. W. 
Va. Decisions, 611, P.U.R.1928B, 290, except that it appears 
that the respondent can not market the gas from certain isolated 
wells, now being sold to Hope Natural Gas Company, at a great- 
er price than 25 cents per thousand. Such rates should afford 
the respondent a fair compensation for the use of its property 
in the service of the public, and are, of course, subject to future 


adjustment should necessity require it, 
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OKLAHOMA CORPORATION COMMISSION, 


RE OKLAHOMA-ARKANSAS TELEPHONE COMPANY. 
[Cause No. 8417, Order No. 4447.] 


Apportionment — Telephone tolls — Burden of proof. 

1. A local telephone company complaining against the adequacy 
of a toll apportionment according to:an arrangement between local 
and long distance companies which had been in effect throughout the 
state in excess of twelve years was held to have the burden of proving 
that such basis for compensation was unjust, unfair, or unreasonable 
in view of the character of service rendered, p. 745. 

Apportionment — Compensation for toll calls — Collateral expenses. 

2. Collateral expenses incidental to the handling of long distance 
calls such as toll checking and line testing service by local companies 
should be settled by independent agreement between the local and long 
distance companies, and should not be confused in the apportionment 
of compensation between the companies for the actual transmission of 
such calls through the respective exchanges, p. 745. 

Apportionment — Toll lines owned by local company. 

3. The proper method to determine the cost of handling toll calls 
as between a long distance and a local telephone company (also owning 
long distance lines) is to base the compensation on the cost of handling 
the whole toll business by the proper exchange, regardless of whose line 
it went over, rather than to separate the cost of handling tolls over the 
respective lines of the two companies, p. 748. 

Apportionment — Station-to-station toll calls. 

4. A so-called “two station” method of estimating the cost of han- 
dling toll calls on the basis of the use of telephone facilities from one 
local station to another was held to be more suitable than a “one sta- 
tion” method contemplating the service rendered through the use of one 
station to the toll board and from the toll board to the toll line, p. 748. 


[October 1, 1928.] 


AppiicaTion of an independent telephone company for an 
order making an allowance and fixing the compensation for the 
use of facilities connected with the handling of toll business 
of a long distance company; tolls apportioned in accordance 
with opinion and order. 


By the Commission: In 1915, this Commission issued Or- 
der No. 912 by which it adopted a standard arrangement for 
determining the exchange compensation due to services per- 
formed in connection with exchange and toll line connections. 


This arrangement is based upon an allowance to the origi- 
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nating exchange of 3 cents per message and 15 per cent of the 
toll charge and an allowance to the terminating exchange of 
4 cents per message. “Out collect” messages are treated as 
“in messages” and vice versa. By Order No. 912, all telephone 
companies connecting with the Bell Company were given the 
option to settle under existing contracts or to enter into a new 
arrangement upon the basis above stated. With few exceptions, 
all companies elected to enter into the standard arrangement. 

The complainant, Oklahoma-Arkansas Telephone Company, 
owns exchanges in Le Flore county, Oklahoma, located at Po- 
teau, Heavener, Howe, and Wister, and owns toll lines con- 
necting these exchanges, and also owns a portion of the toll 
lines connecting Poteau with Monroe, Oklahoma. It also owns 
toll lines extending from Poteau to the city of Fort Smith, 
Arkansas. The respondent, Southwestern Bell Telephone Com- 
pany, owns the exchange at Fort Smith, Arkansas, and many 
other exchanges in Oklahoma, Arkansas, Texas, Missouri, and 
Kansas, and has a general system of toll lines connecting its 
exchanges and through connections with other lines affording 
a general.telephone service over the United States and ex- 
tending to foreign countries. It also has toll lines extending 
from Fort Smith, Arkansas, to Poteau, Oklahoma, and there 
connected with the Poteau switchboard of complainant. 

In 1928, the complainant and respondent entered into a 
written contract for connection of their respective lines super- 
seding all prior arrangements and definitely adopting the stand- 
ard 3 cents, 4 cents and 15 per cent present arrangement, above 
referred to, as the basis of determining exchange compensation. 
This contract provided for connection of the toll lines of the 
respondent, (hereafter for convenience referred to as the Bell 
Company), with the switchboard of the complainant, (herein- 
after referred to as the Poteau Company), at Poteau, Okla- 
homa, and for connections of two toll circuits of the Poteau 
Company with the switchboard of the Bell Company at Fort 
Smith, Arkansas, and provided that the Poteau Company might 
handle over its own toll lines to Fort Smith messages origi- 
nating at its exchanges in Oklahoma destined for termination 


at Fort Smith or for termination at other stations in Arkansas 
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east of Fort Smith whose proper routeing was to Fort Smith 
or through Fort Smith. All “in calls” for Oklahoma-Arkan- 
sas points originating on the lines of the Bell Company or of 
its other connecting companies were to be transmitted through 
connection between the lines of the two companies at Poteau, 
Oklahoma. Line haul on joint messages was to be apportioned 
between the companies pro rata according to air-line distance 
from points of origin and distance to points of transfer, and 
toll rates quoted were to be according to air-line distance be- 
tween points of origin and transfer. 

It appears that for convenience and to eliminate cost and 
delay incident to keeping tickets on “in calls”, the customary 
method of settlement under such contract, was to arrive at 
a composite percentage after a traffic study of some three months, 
and thereafter apply this percentage to determine the settle- 
ments until change in traffic would suggest new studies and 
new composites. From the execution of the contract referred 
to in November, 1923, until January 1, 1927, the companies 
had settled monthly, as required by Order No. 912 of the 
Commission, upon a composite representing the estimated com- 
pensation under the contract rates. In the latter part of 1926, 
the Bell Company made another traffic study to determine a 
new composite for settlement. This new composite appeared 
to result in slightly increased compensation to the Bell Com- 
pany over that produced by the former composite upon which 
the companies had been settling. However, the Poteau Com- 
pany ceased settling under the contract in January, 1927, and 
contended to the Bell Company that the contract compensa- 
tion was inadequate, and without the consent of the Bell Com- 
pany the Poteau Company began holding out 25 per cent of 
the toll revenue upon both “in” and “out calls”. This resulted 
in the Poteau Company retaining each month between $300 
and $400 more revenue belonging to the Bell Company than 
it was entitled to retain under the terms of the contract. Aft- 
er efforts for settlement between the companies, under the con- 
tract, had availed nothing, an informal conference was had 
with the Commission in October, 1927, to see if matters could 


be adjusted. Representatives and attorneys representing both 
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companies appeared before the Commission, and the matter 
was discussed at some length. Nothing came of the confer- 
ence, and in December, 1927, the Bell Company filed with the 
Commission its application for approval of the cancellation of 
its contract with the Poteau Company. This application stat- 
ed that the Bell Company had given notice to the Poteau Com- 
pany of the termination of its contract, as provided by the 
contract, the termination to take effect January 14, 1928, and 
alleged that the Poteau Company was withholding something 
like $4,000 of the money due the Bell Company under the con- 
tract, and had refused to settle under the contract. The ap- 
plication asked the Commission to approve the notice of the 
termination of the contract given by the Bell Company. The 
case was regularly set for hearing and all parties notified, and 
on January 3, 1928, hearing was had, both companies appear- 
ing by their representatives and by their attorneys. At that 
hearing it was substantially agreed by both parties that the 
contract might terminate. The Bell Company asked for ter- 
mination because of the breach of contract by the Poteau Com- 
pany, and’ the Poteau Company took the position that the 
compensation afforded by the contract was inadequate, and the 
Commission approved the notice of cancellation and consented 
to the cancellation of the contract, and issued its order to that 
effect on January 8, 1928. (Order No. 4057). After the hear- 
ing of January 3, and on that date, the Poteau Company filed 
its original complaint in this case asking this Commission to 
determine the allowance and compensation to be paid the Po- 
teau Company due to the connection of the lines of the two 
companies. 

On the 1st day of February, 1928, said Poteau Company 
filed a supplemental complaint, setting forth that the Bell Com- 
pany had constructed a toll line into a building adjoining the 
building occupied by complainant, and had installed a long 
distance toll board and exchange in said building and connect- 
ed therewith its toll line facilities; that the Bell Company 
thereupon refused to accept and transmit long distance mes- 
sages originating over complainant’s lines within the city of Po- 
teau, as well as messages originating in other parts of the state 
P.U.R.1928E. 








XUM 


RE OKLAHOMA-ARKANSAS TELEPHONE CO. 74) 


and for delivery to stations or persons within the city of Po- 
teau, in conformity with the usual and ordinary practice of 
handling such messages; that the Bell Company had notified 
complainant that it would handle its own toll business to and 
from the city of Poteau, Oklahoma, and would no longer per- 
mit complainant to handle toll business passing over its lines 
into and out of Poteau; that the operation of said exchange 
and the toll board is contrary to the interest of the public, 
constituting a duplication of facilities and service, and re- 
sults in a burden on complainant and on the public served by 
it; that said action by the Bell Company is contrary to the 
general practice and contrary to the economical operation of 
toll lines and exchanges in the handling of long distance mes- 
sages. Complainant then alleges that it has a toll line from 
Poteau, Oklahoma, to Fort Smith, Arkansas, and has hereto- 
fore transmitted messages originating in Poteau, over its own 
lines to Fort Smith, Arkansas, and there deliver the same to 
the Bell Company for transmission and delivery to the various 
stations of that company in the city of Fort Smith, but that 
the Bell Company, since January 22, 1928, has refused to ac- 
cept such messages, thus requiring such long distance mes- 
sages to be transmitted by way of the temporary toll board and 
exchange of the Bell Company, installed by it at Poteau on 
January 22, 1928, and over the lines of the Bell Company to 
Fort Smith, Arkansas, and points beyond; that the Bell Com- 
pany accepts such messages at its toll board, transmits same, 
collects and receives the entire toll charge therefor, and refuses 
to permit complainant to participate in any manner in the toll 
charge received for the handling of said messages, and has 
refused to compensate complainant for the use of its proper- 
ty and the services rendered by it in transmitting said mes- 
sages through its subscribers stations and through its switch- 
board to the toll exchange of the Bell Company. Complain- 
ant concludes its supplemental petition by praying that the Bell 
Company be required to restore the service as it existed prior 
to January 22, 1928, as affecting the service to the towns of 
Poteau, Wister, Heavener, and Howe, Oklahoma, and that it 


be required to receive and transmit messages originating at the 
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Poteau exchange or subscribers stations in Poteau, under the 
charge and collect system in effect prior to January 22, 1928, 
and that the Bell Company be required to maintain a joint 
traffic arrangement with the Poteau Company on both “in” 
and “out” bound messages, and be required to receive and 
handle the same according to the practice prior to January 
22, 1928, the division of tolls to be made according to the or- 
der of the Commission. It further prays that the Bell Com- 
pany be restrained from operating and maintaining the toll 
board and exchange installed in Poteau, and that the Commis- 
sion fix a reasonable division of tolls between the Bell Com- 
pany and the Poteau Company pending the final hearing in this 
cause, subject to such adjustment as the Commission may deter- 
mine in the final order herein, after a full hearing. 

The matter was set for hearing upon the application for tem- 
porary relief as outlined by the supplemental petition on the 
9th day of February, 1928, and was thereafter continued un- 
til February 21, 1928, at which time all parties appeared and an- 
nounced ready, and the respondent, Bell Company, filing its 
response ta said complaint, whereupon the Commission pro- 
ceeded to hear the evidence offered, the hearing being conclud- 
ed on the 23rd day of February, 1928. 

The Bell Company at that hearing offered no testimony with 
respect to the matters and things involved in the supplemental 
complaint, but closed its case upon the testimony offered by 
complainant. During the trial, however, attorneys for com- 
plainant dictated into the record an offer to restore and re- 
sume telephone toll service with respondent, and offered to pay 
to said respondent any sums which it might owe it, based upon 
what is commonly called the 3, 4, and 15 basis, the settlement 
to be made up to the date of the filing of the original peti- 
tion herein, and that from said date complainant would set- 
tle with respondent on the 3, 4, and 15 basis, subject to ad- 
justment by final order of the Commission as to a proper final 
basis of settlement, all of which was conditioned upon the res- 
toration by the Bell Company of the connections with com- 
plainant’s toll line at the Fort Smith exchange, and upon the 


removal of its toll board or toll exchange at Poteau. 
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On the 12th day of March, 1928, the Commission received 
a letter from counsel for respondent, submitting in effect the 
same proposition as offered by attorneys for complainant at 
the hearing, and offering to discontinue its toll office at Po- 
teau and permit complainant to resume its agency at Poteau, 
but which did not offer to restore physical connection with com- 
plainant’s toll line at Fort Smith, Arkansas. 

Thereafter, on the 19th day of March, 1928, the Commis- 
sion made and entered its Order No. 4142 (P.U.R.1928C, 
830) in said cause, in which it was ordered that the Bell Com- 
pany restore service between its toll line and the exchange of 
the Poteau Company as the same existed prior to January 22, 
1928, in the town of Poteau, and as affecting the towns of 
Heavener, Howe, and Wister, within five days after payment 
by the Poteau Company to the Bell Company of all amounts 
due the latter company on account of interchange of service 
prior to January 22, 1928, calculated upon the general rate 
and charge of 3, 4, and 15, or upon any composite basis thereof 
which might be agreed upon by both parties, the residue of 
any such amount for messages handled to be prorated on the 
line haul basis between the concerns owning the lines. It was 
the further order of the Commission that after the restoration 
of the connection as ordered, that the Poteau Company be re- 
quired to handle the exchange service with the Bell Company 
under the general rate schedule of 3, 4, and 15 and line haul 
basis, settling for all collections not later than the 20th day 
of the month following that in which service is rendered, as 
required by Order No. 912, until further order of the Com- 
mission, and the Bell Company retain the moneys it has col- 
lected through the operation of its long distance toll board 
from the time installed until same is discontinued under the 
terms of the order, for the town of Poteau, and settle with 
the Poteau Company on long distance tolls to the towns of 
Heavener, Howe, and Wister on the 3, 4, and 15 and line 
haul basis; that the Poteau Company retain 5 per cent as com- 
mission on all moneys collected in toll coin boxes in the town 
of Poteau during said time, and pay the balance to the Bell 


Company. It was also ordered that the Bell Company pay 
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the Poteau Company for each trunk maintained and operated 
into the local exchange at Poteau, from and after January 
22, 1928, and until service is fully restored as required by 
the order, a rate of 14 times the business rate charged for 
service in the city of Poteau. It was also ordered that the 
Poteau Company furnish a surety bond in the sum of $2,500 
to the Bell Company, subject to the approval of the Commis- 
sion, conditioned upon the payment of all moneys due the Bell 
Company under the terms and provisions of the order, on or 
before the 20th day of each month respectively, as such sums 
may become due, until the further order of the Commission. 
That part of the application of complainant for an order requir- 
ing the restoration of the facilities of the two companies at Fort 
Smith, Arkansas, was denied on the grounds that the Com- 
mission had no jurisdiction over such connections and exchange 
facilities within the state of Arkansas. 

Notice of appeal from said order and findings of the Com- 
mission was given by the Poteau Company on the 29th day of 
March, 1928, to the supreme court of the state of Oklahoma. 
Final hearing upon the establishment of rates and charges for 
the services rendered by the Poteau Company, through its ex- 
change at Poteau, was set for hearing on May 1, 1928, but 
was continued until May 8, 1928, at which time all parties 
appeared and announced ready, and the taking of testimony 
was commenced. Pending the final hearing, the Poteau Com- 
pany refused to take advantage of the terms and conditions 
of Order No. 4142, supra, and so for that reason the conditions 
with respect to connections and service arrangements at Po- 
teau and Fort Smith have remained as they existed at the 
time of the promulgation of Order No. 4142, supra. The 
hearing upon final application for rate adjustment continued 
throughout May 8, 9, 10, and 11th, and was then continued 
until May 22nd, at which time hearing was conducted on May 
22, 23, and 24th, and the case was closed. Oral argument 
was requested and conducted before the Commission on July 
5, 1928. 

In the taking of testimony at the final hearing much more 


territory was probably covered, both on direct and cross ex- 
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aminations, than was necessary for the termination of the is- 
sues which confronted the Commission. Voluminous exhibits 
upon the part of the complainant were introduced, part of 
which were designed to show the practice existing in other 
states with respect to the compensation which a local exchange 
should receive at the hands of connecting companies for the 
service rendered in the handling of toll calls. These exhibits 
clearly show that in practically all of the states the compen- 
sation paid the local exchange by the connecting company is 
less than that paid the Poteau Company by the Bell Company, 
and was less than that which has been in effect in the state 
of Oklahoma and acquiesced in by all concerned for a num- 
ber of years. The Bell Company also introduced exhibits tend- 
ing to show that the compensation paid the local exchanges in 
Oklahoma, under the so-called 3, 4, and 15 per cent basis, was 
the highest compensation paid local exchanges by the Bell Com- 
panies in other states in the Union. 

The issue before the Commission, however, is as to whether 
or not, under the facts, conditions, and circumstances, the Po- 
teau Company is receiving compensation for the service ren- 
dered to the Bell Company in handling toll calls through its 
exchange at Poteau, which is reasonable and commensurate 
with the service rendered. 

[1, 2] Mr. H. P. Topping, a telephone engineer, testified 
at length with respect to the result of the relationship which 
has heretofore existed between the two companies in the con- 
duct of their business in the city of Poteau, in connection with 
the service rendered in handling toll calls from Poteau, Howe, 
Heavener, and Wister to outside points, as. well as with re- 
spect to handling the “in” calls from the Bell Company’s lines 
to the exchanges of the Poteau Company, and to their patrons. 
The basis for compensation for such service, for a number of 
years in the state of Oklahoma, has been what is ordinarily 
termed the 3, 4, and 15 basis, which means that on “out” 
calls the exchange is entitled to 3 cents plus 15 per cent 
of the amount due for the call, and upon “in” calls is en- 
titled to obtain 4 cents per message for the service rendered 


in transmitting the toll message through the exchange to the 
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subscriber, or the person called. This compensation has been 
in effect throughout the state of Oklahoma for some twelve or 
thirteen years, with one or two special instances in which, under 
contract, other charges have been made for the rendition of 
similar service. It is, therefore, apparent that the complainant 
company in this instance, as in other similar instances, must 
bear the burden of proof of showing that the basis upon which 
compensation is now being allowed, and has in the past been 
allowed, is not fair, reasonable, or just and does not con- 
stitute a reasonable compensation for the character of service 
rendered in the conduct of the telephone business. Confused 
with this charge for the services rendered in transmitting tele- 
phone calls through exchanges, are other charges which have 
been referred to in the record, such as the service rendered by 
the connecting company in connection with the checking of 
ealls which may be handled by local exchanges and center 
checking for tributary exchanges, as well as the service ren- 
dered by the connecting company and referred to as a test- 
ing service. In this case, the complainant has asked that the 
Commission give consideration to these elements in connection 
with the remuneration which should be received by the Poteau 
Company in arriving at the proper basis for compensation 
between the two companies. In the larger exchanges there is 
considerable work to be done of the character described as check 
center service; that is where Poteau accepts a call from Heaven- 
er, makes a ticket and handles the call through to its destina- 
tion, it is considered a switching service, and the remunera- 
tion therefor is not contemplated in the allowance of 3, 4, and 
15 referred to above. An instance of this character may be 
referred to at Frederick, Oklahoma, where the connecting com- 
pany which does not own an interest in the toll lines receives 
3, 4, and 15 on Frederick business, and in addition to this 
receives a flat rate of $100 per month paid for switching the 
ealls through Frederick from nearby towns such as Davidson, 
Manitou, ete. The connecting company also performs what 
is known as a testing service conducted by its plant employ- 
ees, whereby the toll company is enabled to more easily care 


for its toll line troubles. Complainant in this case shows in 
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its exhibit, an expense charge for the plant man for the cost 
of testing. However, it nowhere appears, as far as we are 
able to ascertain in the exhibit, any payment by the Poteau 
Company for this service which amounts to $180 per year. 
It would appear from the record in this cause, that the amount 
of switching and the amount of testing should be a matter of 
agreement between the two companies and should not be con- 
sidered as any part of the compensation to be fixed in the 
contract under which the connecting service is ordinarily ren- 
dered. It, therefore, would appear that the cost of these fea- 
tures should be eliminated. 

It is ordinarily considered that the check centering expense 
and the switching expense referred to above, should about 
balance each other; that is, if the Poteau Company at Poteau 
performs a switching service for a Heavener call, the Bell Com- 
pany at McAlester or Fort Smith would also perform the 
same service, and if the call is of a sufficient number of miles, 
it will be handled by two or three center checking offices, and 
the cost of this switching should properly be charged against 
the toll line, and not to the compensation of the exchange, as 
the distance of the message will determine its rate as will the 
distance of the message determine the number of switching 
centers that have to handle it at each additional expense in- 
volved. Upon the other hand, the Bell Company calls atten- 
tion to the fact of the long-haul messages where it not only 
furnishes additional switching facilities to offset the switch- 
ing facilities of Poteau, but also furnishes expensive ampli- 
fying repeater stations to offset any charge the Poteau Com- 
pany might have on account of switching. The Poteau Com- 
pany also performs a dual service within its own organization, 
in that the Heavener office makes a complete ticket record 
of every call, and the Poteau office makes a complete ticket 
record of every call, and those are balanced against each oth- 
er, which is a practice, as it appears to the Commission, to 
be a good one from an accounting standpoint, and the added 
expense thereof should not be considered in the determination 
of whether the 3, 4, and 15 basis pays an adequate return for 


the service rendered. 
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[3] There is also presented in this case the cost of han- 
dling the Bell Company’s business and the cost of handling the 
Poteau Company’s business, which has been separated, while 
the proper method would be to determine the cost of handling 
the toll business by the exchange, regardless of whose line it 
went over, and then compensate the exchange for the trans- 
acting of such business. 

[4] In order to determine the amount of exchange invest- 
ment, as well as the cost of the rendition of the exchange serv- 
ice, Mr. Toppin adopted two methods in his peg count; one 
where he counted a representative number of calls to determine 
the cost of the labor, ete., and the other to determine the amount 
of holding time for the purpose of arriving at the amount of 
exchange investment involved which was used by toll service. 
Each of these methods would seem proper to arrive at the amount 
of compensation which toll should pay for exchange service, 
for the reason that one will show the amount based upon the 
cost of the service, while the other shows the amount based 
upon the investment involved. However, the count upon one 
day would perhaps show the holding time more on Bell Com- 
pany calls, and the next day more on the owned line calls; 
therefore, the general average of all calls would appear to be 
the more fair method of arriving at a conclusion. Likewise, 
in the exhibit of Mr. Topping, he sets forth as a basis for 
his calculations with respect to the compensation which the 
exchange should receive at the hands of toll, both the one sta- 
tion and the two-station methods. The one station contemplates 
the service rendered through the use of one station to the toll 
board, and the toll board to toll line. The two station contem- 
plates the use of the facilities of a local station to another lo- 
eal station. It is, therefore, apparent that the two-station method 
would involve the use of twice as much exchange facilities on 
a local call as would be used from a local station on toll. How- 
ever, Mr. Topping discarded on the last portion of his exhibit, 
any reference to the one-station method, and has used the two- 
station plan, which appears to the Commission to be the most 
suitable method to apply in this case. 


The question before the Commission for determination, as 
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the Commission now views it, is as to whether or not the 
generally accepted basis of compensation throughout the state, 
and the one which has heretofore been applied between the 
Poteau Company and the Bell Company in their relations, re- 
sults in a sufficient compensation for the use of the properties 
involved in the rendition of the service. 

The Poteau Company in its annual report to the Commis- 
sion for 1927, shows a revenue of $41,525.60, and a book value 
of $121,126.17, and with the expenses including $9,073.08 for 
depreciation and $8,640 as interest on outstanding bonds, it re- 
flects a deficit of $1,360.86. However, adjusting these figures 
to 5 per cent for depreciation on the plant, less real estate 
value, and deducting the interest on bonds, which is not allow- 
able as an operating charge in a rate case, leaves a profit to 
the concern, by its own annual report, of $10,483.02, or 8.6 
per cent on the investment. The figures in the exhibits intro- 
duced follow substantially these same amounts, showing the 
same earnings for the year. This includes the exchange rent, 
toll receipts from owned lines and commission from owned 
lines, as well as the Bell Company’s lines, which, if increased 
as contended for, would show a correspondingly larger revenue. 
The Topping exhibit shows that the Bell Company’s commis- 
sions paid to the complainant company to have been $4,127.- 
93, but which was explained at the hearing to be excessive to 
the amount of $544.28 for the reason that there had been in- 
cluded toll messenger fees and postage, and $398.52 paid to 
the Bell Company at Fort Smith for terminating Poteau owned 
line business. The $398.52 paid to the Bell Company at Fort 
Smith appears to have really been a deduction from line haul, 
and should be added back to the toll commission, and which 
results in the sum of $3,982.17 earned by the Poteau Company 
from the Bell Company commissions. 

The exhibit also shows that the company’s owned toll lines 
properly allocated to the exchange on the 3, 4, and 15 basis, 
would accrue to the exchange the sum of $2,342.98, making total 
commissions received by the company amounting to $6,325.15. 
This same exhibit shows the cost of handling all toll business, 


based upon the amount of time and service rendered by the em- 
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ployees on the proration basis, to have been $3,725.48. How- 
ever, this includes $629.83 which is the plant expense charged 
to toll, and which should be charged against the line and not 
against the agent’s compensation. By deducting this charge and 
accepting the prorations according to the exhibit introduced, 
and which results in an expense for 1927 of $3,095.65, there 
is reflected a profit to the company of $3,229.50 for handling 
the toll business during this period. Mr. Topping’s exhibit, 
applying 5 per cent for depreciation on the book value, shows 
that to adequately compensate the exchange for service rendered 
by it in connection with toll business, including a profit of 10 
per cent which he admits is an arbitrary figure, that complain- 
ant’s owned lines should compensate the exchange to the extent 
of $2,098.87, and that the Bell Company’s toll lines should com- 
pensate the exchange in the amount of $5,163.56; or that in 
order for the exchange to be properly and reasonably compen- 
sated, it should earn for the service rendered by it in connection 
with toll calls, the sum of $7,262.43, whereas, by his own figures, 
and applying the same method, the toll lines of the two com- 
panies did gompensate the exchange for rendering the service, 
in the sum of $6,325.15, or in a sum only $937.28 less than 
claimed by his exhibit and by his testimony in support thereof. 

In the cost of operation, to-wit, $3,095.65, there is included 
the cost of switching service at Poteau in instances where Po- 
teau handles toll calls from its tributary office from the Bell 
Company’s lines, which amount cannot be accurately separated 
from the available information at hand, but which is a cost 
that should be borne by the toll lines and which would appear 
to balance the deficit of $937.28 and the figures used would, 
therefore, appear to result in just about what the exhibit of 
Mr. Topping and his testimony contends should result as com- 
pensation for the service rendered by the exchange of the Po- 
teau Company for the service rendered by it. 

From these considerations it would appear that complain- 
ant has failed to meet that requirement of assuming the bur- 
den of proof and establishing the fact that the arrangement 
heretofore existing between these two telephone companies, in 
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rangement throughout the state, fails to compensate complain- 
ant’s exchanges for the service rendered by it in handling toll 
calls through its facilities. In the absence of clear and con- 
vincing proof that a present rate is insufficient to result in a 
reasonable earning on facilities used in the rendition of the 
public service, the Commission has always declined to increase 
the charges therefor. 

Testimony was introduced on behalf of the respondent show- 
ing that there was due the Bell Company from the Poteau 
Company the sum of $4,638.23, which sum includes checks 
to the amount of $469.85 held by the Bell Company but un- 
cashed, for toll messages handled by the Poteau Company for 
the Bell Company to January 22, 1928, said sum having been 
arrived at by using the composite agreed to by the respective 
companies in 1923, and used by them as a basis of settlement 
up to January 22, 1928; and that there was the further sum 
of $909.63, which includes an uncashed check of $95.10 due 
the Bell Company from the Poteau Company for toll mes- 
sages handled by the Poteau Company for the Bell Company 
from January 22, 1928, until April 20, 1928, computing the 
same under the terms of the Commission’s temporary order No. 
4142, under date of March 19, 1928, P.U.R.1928C, 830. The 
complainant offered no testimony to refute these amounts and 
apparently acquiesced in the correctness of these amounts, as- 
suming that the basis used was correct. 

After giving all the facts, circumstances, and conditions pre- 
sented to the Commission by the complaint filed and in the 
testimony adduced at the triai, that consideration to which we 
believe it is entitled, the Commission is of the opinion and 
finds: 

First: That from the exhibits introduced by complainant 
with respect to the amount of earnings to which it is entitled 
for the rendition of service by its exchanges in connection with 
the handling of toll calls, the Poteau Company has failed to 
show the necessity for increased compensation or earnings for 
the service rendered. 

Second: That the general basis in effect in the state of Ok- 


lahoma of 3 cents on “out” calls plus 15 per cent of the 
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amount thereof, and 4 cents on “in” calls and applied to the 
business handled by the Poteau Company in its relationship 
to the Bell Company, results in reasonable compensation for 
the service rendered. 

Third: That the relief prayed for, relating to increased com- 
pensation to the Poteau Company for the service rendered in 
its exchange in connection with the handling of toll calls, both 
into its exchange from outside points, and out of the exchange 
to outside points, should be denied. 

Fourth: That at the time of the hearing of this cause the 
Oklahoma-Arkansas Telephone Company was indebted to the 
Southwestern Bell Telephone Company on account of their in- 
terchange relationship in the handling of toll calls to January 
22, 1928, in the sum of $4,787.30; that the Oklahoma-Arkan- 
sas Telephone Company has made payments by checks to the 
Southwestern Bell Telephone Company in the sum of $469.85, 
which amount the Southwestern Bell Telephone Company has 
not credited to the account of the Oklahoma-Arkansas Tele- 
phone Company and which checks the Southwestern Bell Tele- 
phone Company has not attempted to collect; that the South- 
western Bell Telephone Company should make collection on 
these checks and after collection has been made the amount 
of the indebtedness of the Oklahoma-Arkansas Telephone Com- 
pany to the Southwestern Bell Telephone Company to Janu- 
ary 22, 1928, will be $4,317.45; that the Oklahoma-Arkansas 
Telephone Company is indebted to the Southwestern Bell Tele- 
phone Company from January 22, 1928, to April 20, 1928, 
in the sum of $909.63 and on which indebtedness the Okla- 
homa-Arkansas Telephone Company has tendered the South- 
western Bell Telephone Company its check in the sum of $95.- 
10, which the Southwestern Bell Telephone Company has not 
attempted to collect and has not credited the amount of the 
Oklahoma-Arkansas Telephone Company with the amount of 
the check; that the Southwestern Bell Telephone Company 
should make collection on this check, crediting the Oklahoma- 
Arkansas Telephone Company with the amount of it; that when 
collection has been made the net amount of indebtedness from 
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ern Bell Telephone Company for the period January 22, 1928, 
to April 20, 1928, will be $814.53; that the net amounts of 
$4,317.45 to January 22, 1928, and $814.53 from January 22, 
1928, to April 20, 1928, will be the amount of indebtedness from 
the Oklahoma-Arkansas Telephone Company to the Southwestern 
Bell Telephone Company, which is $5,131.98; that there is a 
difference in the percentages which should be credited by the 
Southwestern Bell Telephone Company to the account of the 
Oklahoma-Arkansas Telephone Company in the sum of $149.- 
07, which sum deducted from the amount of $5,131.98 is 
$4,982.91 and which is the correct amount that the Okla- 
homa-Arkansas Telephone Company should pay to the South- 
western Bell Telephone Company to April 20, 1928; that said 
sum should be paid promptly to the Southwestern Bell Tele- 
phone Company before the restoration of the service petitioned 
for by the Oklahoma-Arkansas Telephone Company; that in 
addition thereto, such sums as may have accrued since the hear- 
ing of this cause on account of toll business passing through 
the exchange at Poteau from the exchanges at Heavener, Howe, 
and Wister, shall be settled for upon the basis of 3, 4, and 15 
as outlined herein, and in case of disagreement in the method 
of calculation as to the amount due, same should be submitted 
to the Commission’s auditors and to the Commission for ar- 
bitration and settlement; the residue of such charge for mes- 
sages handled, after making allowance for the amounts due 
under the 3, 4, and 15 basis of settlement, shall be prorated 
between the companies owning the lines upon the line haul 
basis. 

Fifth: That the Poteau Company and the Bell Company 
should be required to reconnect their toll lines and switch- 
boards as the same existed prior to January 22, 1928, and 
should be required to continue to handle the toll business into 
and out of the towns served by said companies in the same 
manner and upon the same basis as the same was handled 
prior to January 22, 1928, and that from and after the date 
of this order the said companies should settle with each other 


upon the so-called 3 cent, 4 cent, and 15 per cent basis, or 
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some composite thereof which might be agreed to by the two 
companies. 

Sixth: That the Bell Company be required to pay to the 
Poteau Company for trunk line connections in the city of Po- 
teau from and after January 22, 1928, up to the restoration 
of connections between the exchange of the Poteau Company 
and the toll lines of the Bell Company at the rate of 14 times 
the business rate charged for service in the city of Poteau, and 
that the Bell Company should also pay to the Poteau Company 
a commission of 5 per cent for all moneys collected for toll 
messages originating in the long-distance telephone booths lo- 
cated in the city of Poteau, where said collections were made by 
the Poteau Company, and that the Poteau Company should 
pay to the Bell Company the remaining 95 per cent of said 
collections for all calls handled exclusively over the Bell Com- 
pany lines. 

Seventh: That that portion of complainant’s petition asking 
for an order re-establishing connection of its toll line facilities 
in the city of Fort Smith, with the exchange facilities of the 
Bell Company in the city of Fort Smith, should be denied for 
the reason that the same is beyond the jurisdiction of this Com- 
mission. 

It is therefore the order of the Commission, premises consid- 
ered, that the petition of the Oklahoma-Arkansas Telephone 
Company, for an allowance of increased compensation for the 
service rendered by its exchange at Poteau, Oklahoma, terminat- 
ing, originating, and collecting for toll messages over the lines 
of the Southwestern Bell Telephone Company, be and the same 
is hereby denied. 

It is the further order of the Commission that the complainant, 
the Oklahoma-Arkansas Telephone Company, pay to the respond- 
ent, the Southwestern Bell Telephone Company, within twenty 
days from the date of this order in addition to the checks tendered 
in partial payment to the total amount of $564.95, the additional 
sum of $4,982.91 to cover the amount due the said Southwestern 
Bell Telephone Company to the 20th day of April, 1928, and 
that said complainant shall also within twenty days from the date 


of this order furnish a good and sufficient bond in the sum of 
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$2,500, payable to the respondent, same to be approved by this 
Commission, conditioned that the complainant shall well and 
truly comply with the terms of this order and shall make the 
settlement with the respondent according to the terms of this 
order on or before the 20th day of each calendar month hereafter 
for the business handled for the preceding month. 

It is the further order of the Commission, that the Southwest- 
ern Bell Telephone Company be and it is hereby ordered and 
required within five days from and after the payment of the 
amount of the indebtedness found to exist to April 20, 1928, 
and due it from the Oklahoma-Arkansas Telephone Company, 
to restore the physical connection of its toll lines with the ex- 
change of the Oklahoma-Arkansas Telephone Company and to 
restore the service heretofore rendered by and between said com- 
panies as it existed prior to January 22, 1928, and that the Okla- 
homa-Arkansas Telephone Company be and it is hereby required 
to co-operate in said re-establishment and said reconnection of 
said service and to handle the toll business of the two companies 
upon the basis of compensation heretofore in effect, and which 
is the generally established rate of compensation for such service 
throughout the state of Oklahoma, to-wit, 3 cents on “out” 
calls plus 15 per cent of the amount of such calls, and 4 cents 
on “‘in” calls or upon any composite basis thereof which may be 
agreed upon by both parties, the residue of any such charge for 
messages handled to be prorated on the line haul basis between 
the concerns owning the lines. 

It is the further order of the Commission, that the complain- 
ant and respondent herein shall within sixty days from date of 
this order determine the amount due the respondent herein from 
the complainant for business handled into and out of the towns 
of Heavener, Howe, and Wister and from the complainant’s 
agents computed upon the 3 cents, 4 cents and 15 per cent 
and line haul basis and that the Southwestern Bell Telephone 
Company shall retain the monies it has collected through the 
operation of its long distance toll board from April 20, 1928, 
and until same is discontinued hereunder for the town of Poteau; 
that the Oklahoma-Arkansas Telephone Company retain 5 per 
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coin boxes in the town of Poteau during said time and pay the 
balance to the Southwestern Bell Telephone Company, and that 
the Southwestern Bell Telephone Company shall pay the Okla- 
homa-Arkansas Telephone Company for each trunk maintained 
and operated into the local exchange at Poteau from and after 
January 22, 1928, and until service is fully restored at a rate of 
14 times the business rate charged for service in the city of 
Poteau as provided in the Commission’s temporary order No. 
4,142, supra; and in the event of the failure of the parties hereto 
to agree upon the amount due the respondent during said period 
of time, then and in that event the auditor for the Corporation 
Commission shall compute said amount and shall notify the com- 
plainant and respondent herein of the amount found due the 
respondent by said auditor, and the said complainant shall pay 
said amount within twenty days from the date of receipt of 
notice of amount found due by the auditor of the Corporation 
Commission. 

It is the further order of the Commission, premises consid- 
ered, that complainant’s application for restoration of its toll 
line connection in the city of Fort Smith, Arkansas, with the 
Southwestern Bell Telephone Company’s exchange at that point, 
be and the same is hereby denied for want of jurisdiction. 

It is the further order of the Commission, that in case it shall 
be found that there has been an error or errors in the computa- 
tion of the amount found due the respondent herein, either party 
may file an application with the Commission setting forth such 
alleged error and upon showing to the Commission, after hear- 
ing, of any such alleged error, the Commission will order the 
same corrected and will order payment made to either party to 
whom payment may be found due, provided, however, the filing 
of any application alleging a discrepancy in the amount found 
due by the Commission herein shall not operate to extend the 
time of the payment ordered herein and such sum found due 
herein shall be paid in the time specified in this order the same 


as if an application for correction had not been filed. 
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SOUTH DAKOTA SUPREME COURT. 


SOUTHWEST BRANCH OF RURAL RECIPROCAL 
TELEPHONE COMPANY 
Vv 


DAKOTA CENTRAL TELEPHONE COMPANY et al. 
[Nos. 6059, 6060.] 
(— S. D. —, 220 N. W. 475.) 


Commissions — Jurisdiction over physical connection — Expense ap- 
portionment. 

1. A Board having discretion delegated by statute to order physical 
connection between two telephone companies and to apportion the ex- 
pense thereof, “if in its judgment public service demands such connec- 
tion and the lines of the applicant are in proper condition,” may direct 
an urban telephone company to bear the entire cost of meeting the 
lines of a rural company proven to be properly constructed up to the 
corporate limits of the community where the former operates, p. 760. 

Apportionment — Expense studies — Telephone switching service. 

2. Estimates of the cost of operating telephone switching service 
based on studies confined to periods of greatest expense under condi- 
tions not entirely chargeable to such operations were held not to be of 
sufficient weight to show that an order of the Board fixing a less 
amount for compensation than such cost appraisal was unreasonable, 
p. 761. 

Appeal and review — Presumption favoring Commission findings. 

3. An order of the Board fixing the amount of compensation to be 
paid for switching service between telephone companies will be held 
justified unless there is evidence to show that the expense of render- 
ing such service will be increased by an amount in excess of the pro- 
vided compensation, p. 761. 

Discrimination — When applicable — Telephone companies. 

4. A statutory prohibition against discrimination by telephone 
companies between “persons or companies in the switching, transfer or 
delivery of messages” was held to apply only to the charges made by 
a company for services to its own subscribers, and to have no force 
in case of one company switching subscribers of other companies, p. 763. 


(CAMPBELL, J., dissents.) 


[July 7, 1928.] 


Crrtiorari to review order of Board of Railroad Commis- 
sioners requiring the applicant telephone company to connect 
physically with lines of another company; order of Board af- 


firmed. 
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Appearances: Null & Royhl, of Huron, for petitioner Dakota 
Central Telephone Company; Boyce, Warren & Fairbank, of 
Sioux Falls, for petitioner Dell Rapids Telephone Company; 
Buell F. Jones, Attorney General, and Raymond L. Dillman, 
Assistant Attorney General, for Board of Railroad Commission- 
ers. 


Moriarty, Commissioner: This matter comes before the court 
by the consolidation of two proceedings originating in writs of 
certiorari granted by this court, and directed to the Board of 
Railroad Commissioners of this state. 

The material facts are as follows: 

At all times involved herein the Dakota Central Telephone 
Company has maintained and operated a telephone exchange in 
the city of Flandreau, the county seat of Moody county, and the 
Dell Rapids Telephone Company has maintained and operated 
an exchange in the town of Trent, which is situated about twelve 
miles southwesterly from Flandreau. Each of these companies 
also maintained and operated certain rural telephone lines con- 
nected with its own exchange. Subscribers on the rural lines of 
the Dakota Central Company were connected with Flandreau, 
but could not communicate with Trent or Dell Rapids without 
paying a toll charge. 

Subscribers on the rural lines of the Dell Rapids Company 
were connected with Trent and Dell Rapids, but could not com- 
municate with Flandreau without paying toll. 

Certain farmers in territory tributary to Trent and Flan- 
dreau, and who desired telephone connection with both these 
places, formed an association by contributing to a fund which 
was used to erect a telephone system, one line of which was 
brought to the corporate limits of the city of Flandreau and an- 
other terminal of which was brought to the corporate limits of 
Trent. 

This association operated under the name of Southwest branch 
of Rural Reciprocal Telephone Company. After bringing its 
lines to the corporate limits of Flandreau and Trent, as above 
stated, this association applied to the Board of Railroad Com- 


missioners for an order directing and requiring the Dakota Cen- 
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tral to connect the association’s lines with the Dakota Central 
exchange at Flandreau, and directing and requiring the Dell 
Rapids Company to connect the association lines with the ex- 
change at Trent, and requiring each of said exchanges to per- 
form the necessary switching services for the said association 
lines. 

At the time this application was made, the Southwest Branch 
of Rural Reciprocal Telephone Company was not incorporated, 
but its application included a statement that the intention was 
that, as soon as the desired connections were secured, the mem- 
bers of the association would turn their lines over to the duly in- 
corporated Rural Reciprocal Telephone Company, and take stock 
in that corporation. 

The Board ordered a hearing on the aforesaid application. At 
the original hearing, and at an adjournment thereof, both the 
Dakota Central Company and the Dell Rapids Company were 
represented by counsel, and evidence was submitted for the appli- 
cant association and on behalf of the resisting telephone com- 
panies. 

As a result of these hearings, the Board recorded its formal 
report, including its findings of fact, and entered its order grant- 
ing the application. The resisting telephone companies peti- 
tioned for a rehearing, which was denied by the Board. There- 
upon the resisting telephone corporations, who will hereafter be 
referred to as the petitioners, sued out the writs now before this 
court. ; 

The record sent up by the Board shows that the Board found 
that the iines of the applicant association are in proper condition 
to be connected; that such lines have been constructed to the cor- 
porate limits of Flandreau and Trent; that public convenience 
and necessity require, and public service demands, that physical 
connection for switching purposes be made with the exchanges 
at Flandreau and Trent as applied for; that each of the peti- 
tioners should be required to bear all necessary cost and expense 
of connecting the applicant’s lines with its exchange, and that 
such connection should be made within a reasonable time. The 
order entered by the Board was in accordance with these find- 


ings, and it fixed the sum of 18} cents per month for each station 
P.U.R.1928E. 
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on the applicant’s line as the compensation to be paid to each of 
the petitioners for switching services. 

As to the extent of the review upon writs of certiorari: See- 
tion 3002 of the Revised Code of 1919 provides: 

“The review upon this writ cannot be extended further than 
to determine whether the inferior court, tribunal, board or officer, 
has regularly pursued the authority of such court, tribunal, board 
or officer.” 

The briefs of the petitioners present three distinct contentions 
which we consider within the scope of review prescribed by stat- 
ute, and as requiring discussion in this opinion. These conten- 
tions are as follows: 

First. That the Board exceeded its authority and abused its 
discretion in requiring the petitioners to bear the entire cost of 
carrying their lines to the corporate limits of Trent and Flan- 
dreau and making physical connection with the lines of the asso- 
ciation. 

Second. That the rate of compensation to be paid to petition- 
ers for switching services, as fixed by the Board in its final order, 
is not sufficient to pay the actual cost of such services, and re- 
quires the petitioners to perform such services at a loss, thereby 
taking their property without due process of law, contrary to the 
provisions of the Constitution of the United States (Amendment 
14) and of the Constitution of the state of South Dakota (article 
6, § 2). 

Third. That requiring them to furnish switching services for 
the rural lines of the association at the price fixed by the Board 
requires the petitioners to discriminate in rates for similar tele- 
phone services, in that thereby the subscribers on the rural lines 
of the association would secure telephone services at a lower 
rate than that charged under direction of the Board for the same 
class of service rendered subscribers on the rural lines of the 
petitioners. 

As to the expenses of making the physical connection: 

[1] Section 9797 of the Revised Code of 1919, as amended by 
Chap. 294 of the Session Laws of 1919, authorizes the Board, 
upon application for such connection, to “ascertain the facts in 
the case and if in its judgment the public service demands such 
P.U.R.1928E. 
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connection and the lines of the applicant are in proper condition, 
such Board shall order such connection to be made and shall ap- 
portion the expense thereof.” 

The evident purpose of the statute is the securing of telephone 
service for the public. The law requires the applicant seeking 
connection and switching service to bring its lines to the corpo- 
rate limits of the city or town in which the exchange is situated. 
These lines must also be properly constructed and in proper con- 
dition to be connected up. The record in this case shows that the 
applicant association has constructed several miles of line on 
each of the ends prepared for connection between the phone of 
its nearest subscriber and the corporate limits. We cannot say 
that the Board abused its discretion in requiring the petitioners 
to bear the entire cost of meeting the applicant’s lines at the cor- 
porate limits. 

As to the petitioners’ contention that the final order of the 
Board requires them to furnish switching services at a loss to 
them and, therefore, results in taking of their property without 
due process of law, the record shows the following facts: 

The findings of the Board include the following statement: 

“The rate prescribed in the statute is a maximum per station 
rate. It was the evident intent of the legislature to establish a 
reasonable, average maximum rate which would fairly meet the 
average cost of switching service throughout the state. The rec- 
ord is not sufficiently exhaustive to convince the Board that the 
prescribed rate is too low to meet such intent.” 

[2, 3] The petitioners insisted that the evidence submitted is 
sufficient to show conclusively that the rate is too low to cover 
the actual cost of the services; that such evidence is wholly un- 
disputed ; and that the Board abused its discretion and exceeded 
its jurisdiction in fixing the switching rate at $2.25 per year, 
contrary to all the evidence before it. 

The evidence referred to consists of tabulations resulting from 
so-called “studies” made by employees of these petitioners. In 
preparing these tabulations, the compilers have charged to the 
switching cost a certain share or per cent of the cost of maintain- 
ing and operating the exchange. The share or per cent so 
charged is determined by ascertaining the comparative number 
P.U.R.1928E. 
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of calls on rural and urban lines, and charging the rural switch- 
ing with that proportion of maintenance and operating costs. In 
this list of costs they include salaries of operators, rent, heat, 
and light, janitor service, interest on investment, including in- 
vestment in land on which exchange stands, depreciation, re- 
pairs, taxes, income collection, income accounting, a large charge 
for “General Office Expenses,” and various other charges. 

To make some of these tabulations, the petitioners selected 
certain stations of their own choosing, accumulated their data 
for the six months from December 1, 1919, to May 31, 1920, 
making no explanation of their reason for selecting that remote 
period, or for confining their data to that season of the year 
when heat, light, and janitor services are most expensive. 

There was no proof whatever that the furnishing of switching 
services for the connection ordered would require the employ- 
ment of additional operators, greater expenditure for heat, light, 
janitor service or rent, or that investment, taxes, depreciation, 
or any other item would be required to be increased in the pro- 
portions shown in the tabulations. Unless there is evidence to 
show that’the expenses will be increased by an amount in excess 
of the compensation provided for, there is no proof of loss from 
the enforcement of the Board’s order. 

The tabulations merely tend to show that the compensation 
fixed by the Board’s order is less than the average cost of switch- 
ing at the times and under the conditions covered by the data. 
This falls far short of proving that the enforcement of the order 
will cause an actual loss to the petitioners. 

In its report in this proceeding, the Board includes the state- 
ment that: 

“The evidence further indicates that up to a certain point 
switching service can be furnished at an exchange without appre- 
ciably increasing the operating expenses of such exchange, and 
that between certain limits, the cost per service station of furnish- 
ing such service is materially reduced by an increase in the num- 
ber of stations served.” 

Thé Board was fully justified in making this deduction from 


the evidence and in finding the record insufficient to show that 
P.U.R.1928E. 
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compliance with the order would result in a loss to either of the 
petitioners. 

Only such errors as appear on the face of the record can be 
reviewed on certiorari. Van Den Bos v. Board of Comrs. 11 
S. D. 190, 76 N. W. 935. 

“The writ does not lie to correct errors of law, such as may 
arise in passing upon the competency or sufficiency of evidence, 
which jurisdiction or authority is given to pass upon the ques- 
tions involved.” Austin v. Eddy, 41 S. D. 640, 648, 172 N. W. 
517. 

[4] As to the contention of petitioners that the Board’s order 
requiring switching service to be furnished at the rate fixed 
“results in direct discrimination in favor of the connecting lines 
and against the company and its subscribers in the exchange 
area :” 

Section 9798, Revised Code of 1919, provides: 

“No person or telegraph or telephone company shall unjustly 
discriminate either between persons or companies in the switch- 
ing, transfer or delivery of messages; nor shall any such com- 
pany make different rates for its subscribers for the same class 
of service in any city or town where it is operating.” 

In arguing their contention on this point, counsel for petition- 
ers say: 

“In the case at bar it appears that the Rural Reciprocal Tele- 
phone Company is furnishing rural service for $1 less per annum 
than the Dakota Central is supplying rural service to its sub- 
scribers for. As a matter of fact, they could afford to furnish 
service for about $3 less than what the Dakota Central must 
charge its rural subscribers. This results in a direct discrimina- 
tion in favor of the connecting lines and against the company 
and its subscribers in the exchange area.” 

Section 9798, Revised Code, has no application to the condi- 
tions involved herein. That section deals with charges which a 
telephone company makes for service to its own subscribers. 

By the enforcement of the Board’s order, users of the associa- 
tion phones do not become subscribers of either of the petition- 
ers. They remain subscribers of the association, and those of . 


them who testified at the hearing testified that they were willing 
P.U.R.1928E. 
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to pay the cost of switching in addition to the existing charge. 

If there is any necessity for regulation of rates between com- 
peting companies, that is a matter not involved herein. If the 
users of association phones are required to pay the switching 
charge in addition to the charge of $14 per year, they will have 
to pay more than the users of petitioners’ phones. 

The Board having found that public convenience and necessity 
require, and public service demands, that the lines be connected, 
and there being ample evidence in the record to support that 
finding, and the record failing to show that the Board proceeded 
irregularly or exceeded its jurisdiction in making the order in- 
volved herein, the said order and the proceedings of the Board 
upon which the said order is based are hereby affirmed. 


Burch, P. J., and Polley, Sherwood, and Brown, JJ., concur. 





PENNSYLVANIA PUBLIC SERVICE COMMISSION, 


RE NORTHWESTERN ELECTRIC SERVICE COMPANY 
OF PENNSYLVANIA. 


[Application Docket No. 18715.] 


Service — Abandonment — Street railway — Earnings of other de- 
partment. 
The fact that the electric department of a company operating an 
electric plant and a street railway is operating at a profit is not a 
bar to the abandonment of a portion of the street railway being oper- 
ated at a loss. 





Street railways — Duty to continue service — Automobile competition. 

Statement that a railway company cannot be expected to lose in- 

creasing amounts of money in order to furnish service to comparatively 

few people who still require it when larger numbers of its former patrons 
have abandoned it for other means of transportation, p. 766. 


[July 3, 1928.] 
ArpticaTion by a utility operating a joint electric and street 
railway service for approval of discontinuance of street railway 
service; approved. 


By the Commission: The applicant, in addition to rendering 
P.U.R.1928E. 
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electric service, operates an electric railway from Erie through 
Meadville and Harmonsburg to Exposition Park on Conneaut 
lake. It has filed with the Commission an application for ap- 
proval of the abandonment of its railway service. No hear- 
ing has yet been held on that application. 

The present proceeding involves the proposed abandonment of 
railway service on that section of the line extending from 
Meadville through Harmonsburg to Exposition Park. That sec- 
tion of the line is approximately eleven miles in length. In 
Meadville it crosses seven railroad tracks, extends approximately 
two miles on state highway No. 85, then diverges to an unim- 
proved road to Harmonsburg. 

Separate consideration of the abandonment of this section 
of the line is desired because the state highway department 
proposes to pave a portion of state highway No. 85, which will 
require the relocation and reconstruction of the railway tracks 
thereon at an estimated cost of $27,282.75. The crossings over 
the railroad tracks in Meadville are in bad shape and immediate 
reconstruction is necessary if railway service thereover is con- 
tinued. The estimated cost of this work is $4,600. The en- 
tire section of the line is in a poor state of repair and consider- 
able improvement must be made if operation is to be continued. 
The total cost of repairs and deferred maintenance, together 
with the items above mentioned, is estimated at $52,437.75. 

It was testified that this section of the line as well as the 
entire railway system is being operated at a loss. The total 
railway receipts for the year ending January 31, 1928, were 
$158,158, and the expenditures were $178,344, producing a defi- 
cit of $20,184. That the decrease in earnings is progressive is 
indicated by the fact that the deficit for the previous year was 
$9,768 and the year 1926 showed a net income of $6,924. 

On the section of the line here under consideration the total 
revenues for the year ending May 31, 1928, were $18,140 and 
the expenses $26,488, leaving a deficit of $8,348. The revenue 
shows a decrease of 34 per cent in the first five months of 1928 
as compared with the same months in 1927. 

The protestants attempted to show that the electric depart- 


ment of the applicant company is being operated at a profit. 
P.U.R.1928E. 
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Even if this is true, it cannot affect the determination in this 
proceeding. Persons securing electric service from the appli- 
cant company cannot be required to bear the cost of furnishing 
street railway service to the protestants. Reference was made 
to the fact that electric wires are carried on the poles of the 
railway department and no income is received therefor. This 
might be material if the applicant were claiming the right to 
earn a fair return upon the value of the poles which are 
jointly used, but is immaterial in view of the fact that the 
revenues do not produce any return upon the investment nor meet 
all the operating costs. 

Abandonment of the line is favored by a number of people 
residing in Meadville and along state highway No. 85. They do 
not use applicant’s road to any great extent and apparently con- 
sider the improved highway to be of greater importance to them. 
Protest against the abandonment was made by persons residing 
in Harmonsburg and along the road between that town and 
Meadville. Between the improved highway and Harmonsburg 
there are about 112 dwellings. About two-thirds of these families 
possess automobiles. The highway between these points is unim- 
proved. The protestants do not consider service by motor vehicle, 
whether public or private, to be sufficiently dependable for those 
persons going regularly to Meadville either for work or to the 
schools. 

Application has been made by the Penn Public Motor Trans- 
portation Company, a subsidiary of the applicant company, for 
approval of motor bus service between Harmonsburg, Exposition 
Park and Meadville, which approval has recently been granted. 
This motor bus will serve the people of Harmonsburg and 
vicinity but, as it does not parallel the railway track, it will not 
meet the needs of the protestants. 

The Commission is reluctant to permit discontinuance of 
service which, if not a necessity, is at least a great convenience to 
the number of people here affected. However, under the cir- 
cumstances here present, and in consideration of the decreasing 
demand for such service, the continued loss from operation and 
the relatively large capital expenditures which must be made 


if operation is to be continued, the Commission can not rea- 
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sonably refuse to permit the applicant company to discontinue 
service over this portion of its line. The improvement of our 
highways and the increased use of automobiles has made the 
operation of this railway, like many other railways in the 
state, unnecessary to large numbers of people and has thereby re- 
duced its revenues. The railway company cannot be expected to 
continue to lose increasing amounts of money in order to fur- 
nish service to the comparatively few people who still require 
such service when the larger number of its former patrons have 
abandoned it for other means of transportation. 

From a consideration of the entire record, the Commission 
finds that the applicant company is justified in abandoning serv- 
ice over the portion of its line here involved, and an order signify- 
ing its approval of such abandonment will issue. 





CALIFORNIA RAILROAD COMMISSION, 


CITY OF SANTA BARBARA 
v. 
SOUTHERN COUNTIES GAS COMPANY OF 
CALIFORNIA, 


[Case No. 2344.] 


RE SOUTHERN COUNTIES GAS COMPANY. 
[Case No. 2540.] 
[Decision No. 19963.] 


Return — Amortization — Depreciation reserve not maintained, 

1. Rates should not include any amount for amortization of a gas 
generating plant rendered nonoperative by the substitution of a nat- 
ural supply, over and above a depreciation reserve, which would have 
existed in a much greater amount if properly accounted for since the 
date of installation, and had the property been operated under one 
ownership since the inception of the original company, p. 769. 

Return — Amortization — Property rendered nonoperative — Sink- 
ing-fund basis. 

2. The difference between the amount of plant investment rendered 
nonoperative by substitution of service supply and an amount which 

P.U.R.1928E. 
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should have existed in the depreciation reserve had it been properly 
accounted for since the date of installation, was amortized over a period 
of ten years on a 6 per cent sinking-fund basis, p. 769. 

Valuation — Working capital — Gas utilily. 

3. The usual basis employed for allowance of working capital for 
a gas utility is one month’s cost of gas and two months’ other operating 
expense, less one-fourth state taxes, p. 771. 

Valuation — Property nonoperative — Gas utility. 

4. A gas transmission line from a field compressor station which 
would not become entirely nonoperative upon the depletion of a natural 
gas supply was included in the rate base, rather than as an element in 
the cost of gas, p. 771. 

Return — Percentage allowed — Gas utility. 

5. Rates calculated to yield a return of 74 per cent on the fair 

value of gas properties were ordered in effect, p. 773. 





Rates — Service charge — Two-part rate — Gas utility. 
Discussion of the advantages of two-part rate for gas over the ordi- 
nary minimum form of rate, p. 774. 


{June 29, 1928.] 


Comp aint by municipality against alleged excessive rates of 
gas utility; rates reduced. 

Appearances: S. J. Bingham, Joseph M. Berkley and G. R. 
Kenny, for city of Santa Barbara; LeRoy M. Edwards and A. 
F. Bridge, for Southern Counties Gas Company; J. J. Deuel 
and L. S. Wing, for California Farm Bureau Federation. 


By the Commission: The above entitled proceedings in- 
volve (1) the rates for mixed gas service supplied within the 
city of Santa Barbara and adjacent unincorporated territory, in- 
cluding Montecito, (2) the rates for natural gas service fur- 
nished to unincorporated towns and other territory within the 
county of Santa Barbara and (3) the substitution of natural gas 
service for mixed gas service now being served to consumers in 
the city and the county of Santa Barbara. The complaint of 
the city of Santa Barbara requests this Commission to make its 
order requiring Southern Counties Gas Company to reduce the 
schedule of gas rates applicable to domestic and commercial con- 
sumers in the city of Santa Barbara, and to supply natural gas 
service to all consumers in the city of Santa Barbara. 

Public hearings on the city’s complaint were held before Com- 


missioner Whitsell on December 6, 1927, and before examiner 
P.U.R.1928E. 
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Gannon on February 20 and March 27, 1928, subsequent to 
which the matter was submitted and is now ready for decision. 
Public hearing in the matter of the investigation on the Com- 
mission’s Own motion into practices, rates, rules, and operations 
of the Southern Counties Gas Company, Santa Barbara district, 
was held before examiner Gannon on May 23, 1928. Evidence 
introduced at hearings on the city’s complaint involved the entire 
district operation and, following a stipulation by the parties that 
this evidence might be considered in Case No. 2540, the matter 
was submitted for decision. 

The two proceedings are so intimately connected as parts of 
a single situation that they have been combined for decision. 


Service Conditions. 

[1, 2] Prior to November 15, 1923, Southern Counties Gas 
Company manufactured and distributed oil gas having a heat 
value of approximately 550 British thermal units per cubic foot, 
in the city of Santa Barbara, in Montecito, and to contiguous 
territory. During the latter part of the year 1923 the company 
constructed a 6-inch natural gas transmission line from the Ven- 
tura avenue oil field to its gas works at Santa Barbara. Since 
the completion of this line a mixture of natural and manufac- 
tured gas of approximately 700 B.T.U. per cubic foot has been 
supplied to its consumers in the city of Santa Barbara, Monte- 
cito, and contiguous territory, and natural gas has been supplied 
to consumers in the towns of Carpinteria, Summerland, and in- 
tervening territory traversed by the natural gas transmission 
line. 

Amortization of Production Capital. 

The city of Santa Barbara asks that natural gas be substi- 
tuted for the present mixed gas service. Supplying natural gas 
service as requested by the city would necessarily result in the 
furnishing of such service to all consumers in the Santa Barbara 
district of this company, and would practically result in render- 
ing nonoperative the company’s gas generating plant situated in 
the city of Santa Barbara. The company approves such service 
of natural gas and proposes several plans for disposition of its 
generating plant, among which it recommends as most desirable, 


dismantling and salvaging. In its testimony and exhibits several 
P.U.R.1928E, 49 
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plans of amortizing this capital investment were advanced, based 
upon the 6-per cent sinking-fund method of accrual, plus 6 per 
cent interest annually on the sum to be amortized. These plans, 
resulting in annuities ranging from $16,548.72 to $46,464.78, 
are substantially as follows: 

1. To amortize over a 5- or 10-year period the present produc- 
tion plant with the exception of steam driven compressor equip- 
ment, boiler and necessary housing. 

2. To amortize over a 5- or 10-year period the entire produc- 
tion plant and install new gas engine driven compressor. 

The city, in its exhibits, has proposed a 10-year amortization 
period and abandonment of a portion of the plant corresponding 
to the first of the above plans. In its claim that $12,863.27 is 
a reasonable amortization annuity, the city has first deducted 
depreciation reserve based upon the depreciation of certain items 
of production equipment from 1915 to December 31, 1927, while 
the company’s claim is based upon a deduction of depreciation 
reserve calculated only from the year 1920, when the company 
acquired control of this property. 

While we agree that the entire production plant equipment 
should be retired, we do not feel that the amortization of sub- 
stantially all of this capital is fair to the consumers. Had the 
properties, since the inception of the original company, been 
operated under one ownership, the reserve for depreciation of 
production equipment would now be substantially $100,000 in- 
stead of the $38,275 which has accrued under the management 
of Southern Counties Gas Company. The consumer should not, 
in this instance, pay in rates any amount for amortization on 
production equipment over and above the depreciation reserve 
which would exist if properly accounted for since date of installa- 
tion of the property involved. The difference between $239,- 
99.17, carried on the company’s books, and a reserve of $100,- 
000, less a net salvage of $10,000, leaves a balance of $129,- 
999.17. 

We conclude, therefore, that $130,000 of plant investment 
should be amortized over a period of ten years on the 6-per cent 
sinking-fund basis. The corresponding annuity and interest 


charge are ; rovided for in allowed operating expenses. 
P.U.R.1928E. 
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Rate Base. 

[8, 4] Though minor discrepancies occur in the estimates of 
fixed capital introduced by the city and the company, we find 
that, in general, these estimates are substantially in agreement 
as to rate base. As stated above, we believe that the interests 
of the consumer and the utility will best be served by the aban- 
donment of the entire present gas generating plant; and the 
substitution of a gas engine driven compressor plant for the 
present steam driven equipment. Inasmuch as the city estimate 
provided for the retention of a portion of the present production 
plant in operative capital, we have, after due consideration, ac- 
cepted the company’s fixed capital estimate for rate base pur- 
poses. <A fair allowance for proposed new gas holder and com- 
pressor equipment is reflected therein. It is to be noted, how- 
ever, that $115,113.27, the cost of the 6-inch transmission line 
from Ventura avenue compressor plant to the Santa Barbara coun- 
ty line, has been included under “transmission capital.” An 
allowance for “materials and supplies,” which we believe to be 
reasonable, is shown in Table No. 1, as well as allowance for 
“working cash” which has been caleulated on the usual basis 
employed by this Commission, i. e., one month’s cost of gas, two 
months’ other operating expense, less one-quarter state taxes. A 
deduction of $86,000 has been considered reasonable for “con- 
sumers’ advances in aid of construction.” 

Table No. 1 


Estimated Rate Base 
Southern Counties Gas Company, Santa Barbara District, Year 1928 








City Company Found 

Fixed capital— Exhibit 2 Exhibit 2 reasonable 
Franchises .....0..00. ea $670.00 $670.00 $670.00 
Transmission ........ ‘eee 111,544.00 112,249.21 *227,363.00 
Distribution ........... 1,190,199.00 1,171,604.17 1,171,604.00 
reer owe 126,272.00 135,988.20 135,988.00 
NE 5b Rita vopuiee $1,428,685.00 $1,420,511.58 $1,535,625.00 
Materials and supplies .... 7$59,738.00 $28,400.00 $28,400.00 
bei ee ore 31,024.00 19,810.00 
Less consumers’ advances ..  ....ee eee ee ee te eee 86,000.00 








Rate base .......... $1,488,423.00 $1,479,935.58 $1,497 ,835.00 


* Includes $115,133.27 transmission line, from compressor station to Santa 
Barbara county line. 

+ Total materials and supplies and working cash. 
P.U.R.1928E. 
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Operating Expenses and Depreciation. 

The principal difference between operating expense estimates 
presented by the city and the company is to be found under 
“production expense” and “taxes.” The variation in production 
expense results from difference of opinion in the unit cost of 
gas which the company has estimated at 18.97 cents per M. 
C.F., and the city at 15.45 cents. These unit costs in both cases 
purport to be the cost delivered to Santa Barbara district at 
the Santa Barbara county line. The company presented its 
claim of 18.97 cents per M. C.F. at some length, basing it upon 
the theory that early depletion of the natural gas supply is in- 
evitable, and, therefore, in its opinion, the cost of gas should 
include amortization, over a period of six years, of capital in- 
vested in suction lines and compressor plants as well as capital 
invested in transmission line from compressor plant to Santa 
Barbara county line. 

A rather elaborate study of the amount of gas heretofore pro- 
duced in the Ventura avenue and South Mountain fields and the 
amount of gas available to Southern Counties Gas Company, 
under its present contracts, was testified to by Messrs. R. N. 
Ferguson and R. Simmons, geologists. Inasmuch as the use of 
suction lines and compressor plant is common to gas delivered 
to Los Angeles, Santa Barbara, and other communities served by 
this company, we feel it proper to amortize these facilities in the 
cost of gas, and further to include reasonable operating charges. 
The transmission line from Ventura avenue field compressor 
station to Santa Barbara county line, amounting to $115,113.27, 
will not become entirely nonoperative upon the depletion of the 
gas supply. It has, therefore, been included in the rate base 
rather than as an element in the cost of gas. We find, there- 
fore, that 15.96 cents per M. C.F. will adequately provide for 
the unit cost of gas, and this figure will be used for purposes 
of this decision. 

Allowance for state tax is based on 74 per cent of gross revenue 
for the year 1927, which is the usual method employed by this 
Commission. Federal tax is estimated for the year 1928. This 


results in a total allowance of $50,000, which is substantially 
P.U.R.1928E. 
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higher than the city’s estimate and slightly higher than the esti- 
mate submitted by the company. 

Estimate of depreciation annuity presented by the city was 
based upon depreciable property in service December 31, 1927, 
rather than estimated average depreciable property in service 
during the year 1928. Except for a few lines applicable to cer- 
tain classes of property, the city and company are substantially 
in agreement. Analysis of evidence presented leads us to the 
conclusion that reasonable depreciation annuity for the year 1928 
would be $37,208, which includes an annuity for the entire 
Ventura-Santa Barbara transmission line. 


Table No. 2 


Estimated operating expenses and Depreciation Annuity, Southern Counties 
Gas Company, Santa Barbera District, Year 1928 








City Company Found 

Operating expenses— Exhibit 17 Exhibit 4 reasonable 
PO, i icé ceca enwneees $87,670.60 $116,316.00 $101,600.00 
eo ee 2,750.00 4,100.00 4,100.00 
Er ee 58,900.00 58,885.00 58,885.00 
GRIND 650560660060 eaaices 30,000.00 30,000.00 30,000.00 
WOO RINE oak ne os oe cisco 7,500.00 9,000.00 7,500.00 
General and miscellaneous .... 20,000.00 22,000.00 22,000.00 
Uncollectibles .........cee00- 4,000.00 4,000.00 4.000.00 
SE x. .6sssenensasesabeaees 42,000.00 48,930.00 50,000.00 
SE cnn ce nee eka ween as $252,820.00 $293,231.00 $278.085.00 
Depreciation... s.ccecccoeses 26,315.00 34,077.00 37,208.00 
po rere Terre Troe 12,863.00 26,599.00 *17,667.00 
WE go-crstnesnesades $291,998.00 $353,907.00 $332,960.00 


* On $130,000 of production property 10 years. Six per cent sinking-fund 
basis. 


Rate of Return. 

[5] Both the city and the company introduced evidence deal- 
ing with the effect upon revenue which would result through the 
substitution of natural gas for mixed gas service and the rates 
necessary in the present mixed gas area to yield a fair return. 

We are concerned with rates for the entire Santa Barbara dis- 
trict rather than rates for the city of Santa Barbara alone, and 
it, therefore, is not necessary to set up the claims made by these 
parties. 

At the hearing on February 20th, C. E. Crenshaw, of the 
Railroad Commission’s engineering department, testified on rate 
P.U.R.1928E. 
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base, operating revenue, expense and rate of return for the year 
1927, showing the latter to have been 14.74 per cent, which re- 
mains uncontradicted in the record. 

Based on the above findings of rate base and expenses, it will 
be seen from the following Table No. 3, that the necessary an- 
nual gross revenue is $445,300. 


Table No. 3 
Pema THe TG. SB) osiik cicnc cs cias svecccecveessneee «+++. $332,960.00 
Return (74 per cent on $1,497,835) ......... io caieeene eeeees 112,338.00 
Necessary QTOSS TEVEMUC ...ccccccccocscccccccccccccecors $445,298.00 


Under present conditions and rates the gross revenue for 1928 
would approximate $580,000, which is considerably in excess of 
a fair return, as found reasonable. 

The rates established in the order accompanying this opinion 
will yield substantially the amount above found reasonable, bear- 
ing in mind that the use of gas will be greatly stimulated, as a 
result of rate reductions here placed in effect, and the more gen- 
eral use of gas which should follow. 


Rates. . 

The city and the company have both urged that the so-called 
“two-part rate” be adopted for domestic and commercial service 
instead of the minimum form of rate which has applied in the 
past. The city contended for a service charge of $1 per meter 
per month, while the company advocated a $1.50 charge. 

Admittedly, the 2-part rate, or a rate embodying its principle, 
has certain advantages over the ordinary minimum form of rate. 
The lower commodity charge, which accompanies the 2-part 
form of rate, makes available additional quantities of gas at low- 
er cost and thereby stimulates usage, to the ultimate benefit of 
the entire group of consumers. Further, such a rate, if properly 
designed, more equitably allocates the cost of service among the 
consumers. Under the ordinary minimum form of rate a cer- 
tain group of consumers with small usage does not pay its way, 
and the average consumer pays somewhat more than his share. 
If this condition is to be corrected, it naturally follows that, for 
certain usages, increased bills will result, which, in general, is 


the main cause for objection to the 2-part form of rate. 
P.U.R.1928E. 
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There are other considerations which have a bearing upon the 
advisability of placing the 2-part form of rate in effect, and to 
which consideration must be given in any specific instance. 

In these proceedings, all interested parties have urged its adop- 
tion and the order will so provide. [Order omitted.] 





MINNESOTA RAILROAD AND WAREHOUSE COMMISSION. 


RE TRI-SSTATE TELEPHONE & TELEGRAPH COM- 
PANY. 


[M-1810.] 


Rates — Telephones — Special reference directory listing. 

A special rate somewhat less than the rate for the regular extra 
directory listing was allowed for “special reference listing” in connec- 
tion with a “Physicians’ Exchange” to be associated with the names of 
various physicians and surgeons of a city for the purpose of rendering 
24-hour continuous service to patrons in need of medical attention. 


[June 25, 1928.] 


AppricaTion of a telephone company for approval of a special 
reference listing in connection with service furnished by a 
“Physicians’ Exchange;” listing approved and rate reduced. 


By the Commission: Hearings in the above entitled matter 
were held in the office of the Commission in the state capitol, 
Saint Paul, Minnesota, June 5 and 6, 1928, C. B. Randall, Gen- 
eral Counsel, appearing for the Tri-State Telephone & Tele- 
graph Company, and Paul Thomas, attorney, appearing for the 
physicians’ service bureau. 

The Tri-State Telephone & Telegraph Company is a corpora- 
tion operating a telephone exchange in the city of Saint Paul, 
Minnesota, together with an extensive system of local exchanges 
and toll lines in the southern portion of the state. 

The physicians’ service bureau is a corporation made up of 
representative physicians and surgeons of the city of Saint Paul, 
organized for the purpose of rendering service in the collection 
of accounts, credit ratings, and furnishing information to the 


member physicians that their services are desired when the 
P.U.R.1928E. 
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bureau is called by a patient. A service enabling patients to 
locate and secure the service of physicians is now in effect by 
what is known as the physicians’ exchange. 

The petitioner seeks approval of the following as a part of 
its rate schedule for the Saint Paul exchange: 


Directory Listings. 
Special Reference Listings. 


“Special reference listings, immediately following the regular 
listing of a subscriber’s telephone number, are furnished in the 
alphabetical section of the directory advising a party calling this 
number to call another number in case of ‘no answer.’ ” 

These listings are furnished in connection with business or 
residence main station, joint user, or private branch exchange 
service. They are limited to one line in the directory using the 
following form: 

“EE RP GURNEE. GEE owe covevccvesvvccencsvces Ggme) 
(tvsenensenses (Tel. No.).” 

“Special reference listing, alphabetical section, per month, 
$1.25.” 

At the present time an identical reference listing is furnished 
in connection with the service of the physicians’ exchange under 
the classification in the rate schedule of “extra listings” at the 
rate of $1.50 per year. 

The special reference listing was placed under the regular 
extra listing classification more than ten years ago at the extra 
listing rate of $1.50 per year without consideration as to the 
reasonableness of the charge or whether there was any difference 
in the service provided thereby. 

Under the extra listing classification a member of a business 
firm may have his name entered in the telephone directory as an 
extra listing and associated with the telephone number of the 
firm. Such a listing is simply more a matter of convenience to 
the firm and to those subscribers of the telephone company who 
may be more familiar with names of the personnel of the firm 
than with the firm name itself. 


The special reference listing refers the subscriber who has 
P.U.R.1928E. 








XUM 


-1 
a 
a | 


RE TRI-STATE TELEPH. & TELEG. CO. 


been unable to get the firm, member of the firm, or the doctor, 
as the case may be, because of no answer, to another telephone 
number where the information service or the location of the 
party called may be obtained. 

Such a listing does provide a different service than the regular 
extra listing does by reason of making reference to another tele- 
phone number in the case of no answer, and will without doubt 
tend to increase the number of calls. 

The rate for special reference listings in other cities varies 
from 75 cents per month to $1.75 per month. 

At the present time the physicians’ exchange and the physi- 
cians’ service bureau are the only service bureaus using the spe- 
cial reference listing in the telephone directory. 

The physicians’ service bureau is not yet in operation, but has 
contracted with the telephone company for the installation of a 
private branch exchange and the necessary trunk lines, and will 
render a continuous 24-hour service. It has also contracted for 
over 176 special reference listings to be associated with the 
names of physicians and surgeons of the city of Saint Paul, 
which listings the telephone company has had verified by the 
various doctors. 

The Commission is of the opinion that the special reference 
listing rate applied for is unreasonably high. 

Upon review of the facts, the Commission finds that the spe- 
cial reference listing applied for does not come within the classi- 
fication of the regular extra listing provided for in the rate 
schedules of the petitioner; that the rate of $1.25 per month for 
the-special-reference listing is unreasonable; and that a rate of 
$1 per month for such listing is fair and reasonable. 

It is therefore ordered, that the Tri-State Telephone & Tele- 
graph Company be and is hereby authorized to establish and 
place in effect as a part of its exchange rate schedules for Saint 
Paul, Minnesota, the following: 


Directory Listings. 
Special Reference Lastings. 


Special reference listings, immediately following the regular 
P.U.R.1928E. 
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listing of a subscribers’ telephone number, are furnished in the 
alphabetical section of the directory advising a party calling this 
number to call another number in case of “no answer.” 

These listings are furnished in connection with business or 
residence main station, joint user or private branch exchange 
service. They are limited to one line in the directory using the 
following form: 

oe fF gM Per err rere Teer eee ..+- (Name) 
sveeecesescses (OEP 

Special reference listing, alphabetical section, per month, 
$1.00. 





COLORADO PUBLIC UTILITIES COMMISSION, 


RE PUBLIC SERVICE COMPANY OF COLORADO. 
[Application No. 1133, Decision No. 1833.] 


Sale — Commission jurisdiction — Contract of sale. 

1. The Commission has no jurisdiction over the purchase and sale 
of the property of public utilities and, therefore, has no authority to 
approve-a contract between companies with respect to such a trans- 
action, p. 780. 

Certificates — Commission jurisdiction — Preliminary order, 

2. The Commission has jurisdiction to issue a preliminary order 
in the event that a public utility desires to exercise the right or privi- 
lege under a franchise or ordinance which it contemplates securing but 
which has not as yet been granted, p. 780. 

Certificates — Commission power — Excessive purchase price. 

3. It is the power and duty of the Commission in determining 
whether or not a certificate should be granted authorizing the exercise 
of rights under a franchise in possession of the purchaser of a public 
utility, to safeguard the public interest by preventing such utility from 
getting into a position where it might claim to have the right to earn 
a return on an unreasonable and excessive purchase price, p. 780. 


Franchises — Necessity for certificate — Contractual obligation. 

4. No contractual rights exist between a municipality and a public 
utility based upon a franchise until its certificate of public convenience 
and necessity is issued by the Commission authorizing the exercise of 
the rights under such franchise, and a franchise purporting to be ob- 
tained previous to the grant of such Commission authority is void, p. 
780. 

[June 23, 1928.] 


Apptication of an electric utility for a preliminary order for 
P.U.R.1928F. 
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the issuance of a certificate of public convenience and necessity ; 
granted. 


By the Commission: On May 19, 1928, Public Service Com- 
pany of Colorado filed an application with this Commission in 
which it is alleged, among other facts, that the applicant is en- 
gaged in the business of generating and distributing electric cur- 
rent for light and power purposes in the counties of Alamosa and 
Conejos, state of Colorado, and is serving the city of Alamosa 
and utilizing in connection with its distribution system within 
the county of Conejos a certain transmission line connecting said 
city or Alamosa and the town of La Jara in Conejos county, said 
transmission line being owned by the La Jara Electric Com- 
pany; that on May 8, 1928, applicant entered into a contract 
with the said the La Jara Electric Company for the purchase of 
all the physical property of said company, including the trans- 
mission line from Alamosa to La Jara, the distribution systems 
in La Jara and Richfield and all rights-of-way and easements 
required and used in connection therewith, and the substation in 
La Jara, together with all appliances used in connection with the 
same, office equipment, supplies and all rights, franchises, and 
privileges appurtenant thereto subject, however, to the ratifica- 
tions of the stockholders of the La Jara Electric Company to be 
given at a meeting of said stockholders now called to be held on 
June 9, 1928, and also subject to the order of approval of this 
Commission. 

The application further alleges that the amount agreed to be 
paid by the Public Service Company for said property is not in 
excess of the reasonable value thereof; that in the event said con- 
tract shall be ratified and the same thereupon be consummated 
and the approval order of this Commission shall be entered, peti- 
tioner contemplates and intends to make application for a new 
franchise to operate in said town of La Jara; that the applicant 
is able to generate and distribute electricity at substantially less 
cost that the La Jara Electric Company, and in the event such 
purchase and sale shall be consummated it proposes and intends 
forthwith to file a new schedule of rates with this Commission 


substantially reducing the rates now prevailing in said town; 
P.U.R.1928E. 
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that it is for this reason and other reasons that the consumma- 
tion of said contract is in the public interest and in conformity 
with public convenience and necessity; and that the territory 
included within the town of La Jara and Richfield and between 
La Jara and Alamosa is not served by any other utility than the 
La Jara Electric Company and the applicant. 

No protests were filed against this application. The same was 
set down for hearing June 5, 1928 in the hearing room of the 
Commission, State Office Building, Denver, Colorado, at which 
time evidence in support of the same was received. 

[1, 2] The Commission has no jurisdiction over the purchase 
and sale of the property of public utilities and, therefore, has no 
authority to approve the contract between the La Jara Electric 
Company and the Public Service Company. It has jurisdiction 
to issue a preliminary order in the event a public utility desires 
to exercise a right or privilege under a franchise or ordinance 
which it contemplates securing but which has not as yet been 
granted to it. Such order, if and when issued, should declare 
that the Commission will thereafter, upon application, under 
such rules and regulations as it may prescribe, issue the desired 
certificate upon such terms and conditions as it may designate 
after such public utility has obtained the contemplated franchise 
or ordinance. 

[3] While the Commission does not have any jurisdiction 
over the purchase and sale, as such, of the property of public 
utilities, it does have the power and duty in determining whether 
or not a certificate of public convenience and necessity should be 
granted authorizing the exercise of rights under a franchise, 
whether procured by its predecessor or by it, to safeguard the 
public interest by preventing the utility from getting into a posi- 
tion by which it might have, or claim to have, the right to earn 
a return on an unreasonable and excessive purchase price. 

[4] The testimony shows that in the event the contract in 
question is ratified by the stockholders, the applicant contem- 
plates and intends to make an application for a new franchise to 
operate in the town of La Jara. Exhibit No. 4 is a copy of an 
application by the Public Service Company to the board of trus- 
tees of the town of La Jara for the presentation of an ordinance 
granting the Public Service Company a franchise in said town 
P.U.R.1928E. 
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to construct, acquire, maintain and operate, transmit and dis- 
tribute electricity in said town for light, heat, and power or other 
purposes. A copy of the contemplated ordinance is contained in 
this exhibit. The testimony further shows that an ordinance 
or franchise was granted to the La Jara Electric Company, ap- 
proved and adopted on the 28th day of September, A. D. 1920, 
for the period of twenty years. No certificate of public con- 
venience and necessity authorizing the exercise of the rights and 
privileges under this ordinance was over obtained by the La Jara 
Electric Company from this Commission. It is, therefore, null 
and void and of no effect. No contractual rights exist between a 
municipality and a public utility based upon a franchise until 
after a certificate of public convenience and necessity is issued 
by this Commission authorizing exercise of the rights under ° 
such franchise. 

The testimony is clear that the applicant contemplates and 
intends to make an application for a new franchise to operate in 
said town of La Jara. The La Jara Electric Company and the 
Publie Service Company are the only utilities serving the public 
in the territory in question with electric energy. An application 
for a franchise is pending before the board of Trustees of the 
town of La Jara. If the purchase and sale referred to above is 
consummated, the applicant intends to file a new schedule of 
rates with this Commission substantially reducing the rates now 
prevailing in said town on a similar basis as now prevails in other 
communities served by the applicant at nearby points. 

After a careful consideration of all the evidence, the Commis- 
sion is of the opinion that the preliminary order prayed for 
should issue. 





NEW YORK DEPARTMENT OF PUBLIC SERVICE. 
STATE DIVISION, PUBLIC SERVICE COMMISSION, 


RE NEW YORK POWER & LIGHT CORPORATION. 
[Case No. 4682.] 
Consolidation, merger, and sale — Excessive purchase price. 

A proposed consolidation of electric utilities at a purchasing price 
apparently in excess of the fair value of the properties acquired, was 
disapproved as being opposed to public interest. 

[October 11, 1928.] 
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Petition of an electric company for approval of the Public 
Service Commission for a proposal to acquire the outstanding 
capital stock of another electric company; denied. 

Appearances: James F. McKinney, general counsel, for pe- 
titioner; H. G. Burleigh, Vice-president, and Thomas F. Flynn, 
engineer for the Ticonderoga Electric Light & Power Company. 


Brewster, Commissioner: The petition in this case as filed 
is for the acquisition of not less than 155 shares of the outstand- 
ing capital stock of the Ticonderoga Electric Light & Power 
Company by the petitioner, New York Power & Light Corpora- 
tion, pursuant to § 70, Public Service Commission Law. 

At the hearing it developed that the petitioner has made ar- 
rangements to acquire the remaining outstanding five shares of 
stock so that all of the stock would be acquired by the petitioner. 

A hearing on the petition was held at Albany on May 9, 1928, 
at which the appearances were as above noted, there being no 
opposition to the granting of the petition. 


General Statement of Facts: 

The Ticonderoga Electric Light & Power Company has out- 
standing capital stock of $16,000, consisting of 160 shares of the 
par value of $100 each. There is no preferred stock nor bonds. 
The company distributes electricity in the village of Ticon- 
deroga. It has no electric plant, the power being purchased from 
the Ticonderoga Pulp & Paper Company, located in the village 
of Ticonderoga. The company has no generating facilities and 
does not have any interconnection with any transmission line. 
The plant of the company consists of a pole line, meters, and 


accessories. 


Location: 

The village of Ticonderoga and the properties of the Ticon- 
deroga Company are located in Essex county, a short distance 
south of Crown Point and a short distance north of the village 
of Hague. The petitioner serves all of the area surrounding 
the Ticonderoga Company either directly or through its sub- 
sidiary, the Port Henry Light, Heat & Power Company. The 
latter company supplies Crown Point, Port Henry, and Mine- 
ville on the north, and the petitioner’s plants to the south, which 
P.U.R.1928E, 
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are connected with its high power distribution lines, serve all 
of its other properties. The acquisition of the Ticonderoga Com- 
pany, therefore, will form a connecting link between the prop- 
erties of the petitioner on the south and its subsidiary, the 
Port Henry Company, on the north. 

Ticonderoga is a small village, the principal industry being 
the Ticonderoga Pulp & Paper Company. There is nothing in 
the evidence or the petition to show that there is any probability 
of any considerable increase in domestic consumption in the ter- 
ritory of the Ticonderoga Company. There appears to be no 
prospect of a greater sale of power for industrial purposes unless 
present industries are expanded or new industries created in 
Ticonderoga. 

Purpose in Acquiring: 

The petitioner states the following reasons for its purchase of 
the stock of the Ticonderoga Company. 

The petitioner is anxious to sell additional energy which it has 
from its existing developments, and after purchase would furnish 
this energy instead of taking power from the Ticonderoga Pulp 
& Paper Company, which company can utilize the surplus power 
now sold to the lighting company. The paper company has dis- 
cussed the possibility of purchasing power from the petitioner. 
The purchase would consolidate the properties of the petitioner’s 
subsidiary at Port Henry and Crown Point on the north with 
the petitioner’s properties on the south and permit the petitioner 
to extend a high power transmission line across the territory of 
the Ticonderoga Company to supply the Port Henry Company 
with power from its high power line to the south. This would 
reduce the cost of the power supply of the Port Henry Company. 


Valuation: 

An appraisal made by engineers for the Ticonderoga Company 
has been filed with the Commission. The appraisal has been 
checked by the Engineering and Accounting divisions, the prop- 
erty being examined by the engineering division and the books 
by the accounting division, and as a result of these examinations, 
the properties so proposed to be acquired by the purchase of the 
outstanding capital stock appear to have a value as of December 


31, 1927, as follows: 
P.U.R.1928E, 
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Fixed capital—electric ....ccccscccceccsccscesese $105,392.88 
RE sia nen hes canoe Rnied heh sees Ohl oe dba eeeneear ee 723.71 
ED Cas condosentenmeeens<tehenmes 7,313.51 
Materials and supplies ......cccccccccccscccceves 1,495.27 
————— $114,925.37 

Less 

Notes payable ........... eer eer eree Prey Tee $31,985.00 
UE NED 6556.5 Fics ect dewscaee ee oeinesnes 10,298.03 
Federal income tax liability ............-0esseeee 823.25 
EE NO 5.6: wd s.ca6 nae sedssadaectcpens eee 307.55 
een hh, EEE COTE Ee ° 8,643.14 
Reserve for contribution for extensions ........... 2,404.72 


54,461.69 


making the value of 160 shares of common capital stock worth $60,463.68 
or $377.898 per share. 


The value of 155 shares proposed to be purchased for the sum 
of $275,000 appears to be $58,574.19. The appraisal carries 
items for organization, engineering, and superintendence, law 
expenditures during construction, and interest during construc- 
tion. 

The petitioner’s proposal to pay for 155 shares the sum of 
$275,000 is at the rate of $1,774.19 per share. If we assume 
that payment will be made on a like basis for the remaining five 
shares outstanding, it would increase the purchase price 
$8,870.95, making the total purchase price $283,870.95, which 
is more than four and one-half times the valuation of the prop- 
erty, if we accept the appraisal filed by the Ticonderoga Company. 
Earnings: 

The income statement for the year ending December 31, 1927, 
is as follows: 


$57,719.53 





Operating TEWVEMUCS ce cccccccccccccccccccccceccscvcsesceseces 
Operating eXpeMsesd ... cc. cercccccccscccccccccscccscesccsccce 48,219.67 
Net from operations ......ccccccccccccccccecccvcecsescssceee $9,499.86 
Nonoperating revenue .........cccceccsscrccccessccccsccceces None 
OT ee ee Per ere Te rere Tee ere ee $9,499.86 
Interest and income deductions ..........:seeeeeeeeeeeceeeeee 1,902.50 
Net Income ..ccccccccccccccccccccccccccccccvcscccscccccccs - $7,597.36 
Discussion: 


The petitioner states as one of the reasons for the acquisition 
of the property, that it could consolidate it with its other prop- 
erties, thereby rendering better service to the public. It is prob- 
ably true that there would be advantages to the public in Ticon- 
deroga in having a source of power such as that which could be 
P.U.R.1928E. 
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furnished by the petitioner and the advantage of the engineering 
and commercial experience of the petitioner’s representatives. 
There does not appear to be any likelihood, however, of thereby 
reducing the rates charged for electricity for domestic consump- 
tion in Ticonderoga. The evidence shows that the rate in Ticon- 
deroga is approximately ten cents a kilowatt-hour for residential 
lighting as against a little over thirteen cents net in Port Henry. 
The cooking and refrigeration rate in Port Henry is 5 cents for 
the first 20 kilowatt-hours, 4 cents for the next 5 kilowatt-hours 
and 3 cents for all over 25 kilowatt-hours, with a 10 per cent dis- 
count. The rate in Ticonderoga is 44 cents. The retail power 
rates in Port Henry are slightly lower than the present rates in 
Ticonderoga. 

There is nothing in the evidence to show where the income 
derived from the Ticonderoga property could be greatly in- 
creased. It is stated that there has been some discussion by the 
Ticonderoga Pulp & Paper Company (owned by the Interna- 
tional Paper Company) of the purchase of power from the pe- 
titioner. There appears to be, however, no immediate prospect 
of this, and in fact, the contrary would seem to be the case. The 
Ticonderoga Pulp & Paper Company furnishes power to the 
Ticonderoga Electric Light & Power Company. If the petition 
herein is granted and power for the Ticonderoga Electric Com- 
pany is furnished by the petitioner, it would release to the 
Ticonderoga Paper Company the surplus power now sold to the 
electric company, and this surplus power, together with the 
power which it now has, would seem to be sufficient for the 
present requirements. While there was some discussion as to 
a possible further development by the International Paper Com- 
pany at Ticonderoga, nothing definite or specific was disclosed. 
Ticonderoga is not a rapidly growing community and as has been 
said, it has few industries and not a large sale of electricity for 
power purposes, nor is there any evidence that domestic con- 
sumption could be increased materially. 

As to the construction by the petitioner of a high power trans- 
mission line to connect its properties on the south with the Port 
Henry property and furnish a more reliable and cheaper source 
of power to the Port Henry Company, it does not seem neces- 
P.U.R.1928E. 50 
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sary for the petitioner to pay the very high price which it pro- 
poses to pay in this case to acquire the Ticonderoga Company. 

The petitioner could, by securing a franchise therefor from 
the village of Ticonderoga, construct a transmission line. Such 
a transmission line which did not distribute electricity in the 
village of Ticonderoga would not be a competitor of the existing 
service company. The cost of construction of such transmission 
line would be no greater than it would be if the petitioner ac- 
quired the stock of the Ticonderoga Company. The reason given 
does not seem to justify the price proposed to be paid for the 
stock of the Ticonderoga Company at more than four and one- 
half times any possible valuation thereof based on the appraisal, 
which valuation is considerably higher than book value. 

While not of record in this case, it is common knowledge that 
there is at present in the state of New York, a competitive strug- 
gle between several large utility corporations for the acquisition 
of the property and franchises of single electric distributing 
units. This competition seems to have induced the offering of 
prices for these single operating units beyond the possibility of 
any reasonable return thereon. Such a condition is certainly 
not in the interest of the public, and it is hard to conceive how 
it is in the interest of the stockholders of the companies making 
the offers. Probably it is not the duty of this Commission to 
act in the interest of the stockholders who are represented by 
boards of directors selected by them. It is, however, clearly 
the duty of this Commission, under § 70 of the Public Service 
Commission Law, to make thorough examination of the facts 
and protect the interests of the public, and where the price to 
be paid is greatly in excess of the fair value of the property 
represented by the stock, it is our opinion that the public interest 
requires the disapproval of the application, unless it be shown 
that a good and sufficient reason for the granting of the petition 
exists independent of the fair value of the property and that the 
consuming public will be benefited thereby. The right to grant 
or withhold permission given in § 70, Public Service Commission 
Law, carries with it the exercise of discretion in the discharge of 
a public duty. 

While the granting of the present application might not per- 
P.U.R.1928E. 
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mit the petitioner to use the purchase price as a rate base in a 
subsequent proceeding, we believe that the proposed purchase at 
a price so largely in excess of the fair value of the property 
represented by such stock, is not beneficial to the public interest 
but detrimental thereto. 


Conclusion: 
The petition should be denied. 


Chairman Prendergast and Commissioner Van Namee concur; 
Commissioners Pooley and Lunn not present. 





NEBRASKA SUPREME COURT. 


FARMERS’ & MERCHANTS’ TELEPHONE COMPANY 
OF ALMA 
v 


ORLEANS COMMUNITY CLUB OF ORLEANS. 
[No. 25479.] 
(— Neb. —, 218 N. W. 583.) 


Public utilities — Common carriers — Telephones. 
1. Under our Constitution and statutes telephone companies are 
“common carriers,” p. 788. 


Commissions — Jurisdiction over telephone company. 

2. Telephone companies operating in this state are subject to all 
reasonable orders of the State Railway Commission, entered upon hear- 
ings duly and legally had, as to rates to be charged, and time and man- 
ner of service to be rendered; and such orders will not be disturbed 
unless clearly wrong, p. 788. 


Appeal and review — Conclusiveness of Commission findings — Tele- 
phones. 
3. Evidence examined, and found sufficient to sustain the findings 
and order of the State Railway Commission as to conditions involved, 
the rate established, and the necessity for the service sought, p. 789. 


{March 14, 1928.] 
Headnotes by the Court. 
Appeat from order of the State Railway Commission sustain- 


ing complaint against telephone company ; affirmed. 
P.U.R.1928E. 
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Appearances: R. L. Keester, of Alma, for plaintiff in error; 
Hugh La Master, of Tecumseh, for defendant in error. 

Heard before Goss, C. J., and Rose, Good, Thompson, Eberly, 
and Howell, JJ. 


Thompson, J.: Complaint was filed with the Nebraska State 
Railway Commission (hereinafter called Commission) by the 
Community Club of Orleans (an association of its citizens and 
property-holders), appellee, against the Farmers’ & Merchants’ 
Telephone Company, appellant, incorporated under the laws of 
this state for the purpose indicated by its name, and doing busi- 
ness as such in Harland and surrounding counties, in the former 
of which the village of Orleans is situate. Appellee prayed that 
appellant be required to furnish 24-hour service on Sundays and 
holidays, as then furnished on week days, at Orleans, and that a 
compensatory rate for such services be fixed. On such complaint 
issues were joined, hearing had, and order entered as by appellee 
prayed, save and except four legal holidays, which we find from 
the record to be what are known as “Decoration Day, Fourth 
of July, Thanksgiving, and Christmas.” To reverse this judg- 
ment the action is brought to this court, and the following claimed 
errors, in substance, are presented: The Commission was with- 
out jurisdiction; and its judgment is contrary to the evidence 
and to the law applicable thereto. 

[1, 2] We have considered the facts as reflected by the record, 
as well as the law applicable thereto, and conclude that the Com- 
mission was acting within the scope of its authority. Sections 
6107, 6124, 6128, and 6139, Rev. St. 1913, now respectively $$ 
5466, 5483, 5487, and 5498, Comp. St. 1922; Hooper Teleph. 
Co. v. Nebraska Teleph. Co. 96 Neb. 245, 147 N. W. 674; Mar- 
quis v. Polk County Teleph. Co. 100 Neb. 140, 158 N. W. 927. 
Especially are we led to this conclusion when we consider the 
above citations in connection with article 4, § 20, Constitution 
of Nebraska, wherein it is provided: 


“The powers and duties of such [Railway] Commission shall 
include the regulation of rates, service and general control of 
common carriers [such common carriers being defined by § 5483, 


Comp. St. 1922, as including telephone companies] as the legis- 
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lature may provide by law. But, in the absence of specific legis- 
lation, the Commission shall exercise the powers and perform 
the duties enumerated in this provision.” 

[3] We further find that there was evidence sufficient to war- 
rant the conclusion reached as to conditions involved, the rate 
established, and the necessity for the service sought on each Sab- 
bath day and each holiday, other than those holidays heretofore 
indicated as excluded. In arriving at this determination we 
have not been unmindful of § 9795, Comp. St. 1922, which pro- 
vides in part: 

“Tf any person of the age of fourteen years or upward shall be 
found on the first day of the week, commonly called Sunday, at 
common labor (work of necessity and charity only excepted) 
he or she shall be fined,” ete. 

However, as the Commission found on competent evidence, as 
above indicated, that the service sought was a “work of neces- 
sity,’ and as we held in Byington v. Chicago, R. I. & P. R. Co. 
96 Neb. 584, 148 N. W. 520, that “such orders [of the Commis- 
sion] will not be reversed unless it affirmatively appears from 
the record that they are clearly wrong” (which we do not find 
herein), it necessarily follows that the instant case is one with- 
in the above statutory exception. 

The judgment of the Railway Commission is right, and is af- 
firmed. 





MASSACHUSETTS DEPARTMENT OF PUBLIC UTILITIES, 


RE B. L. MacDONALD et al. 
[D. P. U. 3245.] 


Telephones — Merging of exchanges — Lack of popular approval. 
A telephone exchange of a community near by another community 
but separated from the latter for over twenty years at the wishes of its 
representatives, was not permitted to be merged into the neighboring 
system where two popular referendums revealed a majority of sub- 
scribers opposed to the change, which would result in increased rates 
for its subscribers of both exchanges. 


(Gotpserc, Commissioner, dissents.) 


[November 9, 1928.] 
P.U.R.1928E, 
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Perition for the merging of telephone exchanges of two com- 
munities; petition dismissed. 


By the Department: More than twenty years ago the town 
of Andover, on the initiative of its representatives, was separated 
from the Lawrence exchange and became a separate exchange. 
That status has since continued. In the fall of 1925 a referen- 
dum of all the telephone subscribers of Andover was held on the 
question of making that town a part of the Lawrence exchange. 
Eighty-five per cent of the total number of subscribers voted. 
Fifty-two per cent of them, constituting approximately forty- 
five per cent of the total number of subscribers, voted in favor 
of the change. Of those voting, 43.4 per cent of the business 
subscribers and 54 per cent of the residential subscribers were in 
favor of the change. We were then of the opinion that the view 
of the Andover subscribers was not sufficiently pronounced in 
favor of a change to warrant us in taking action. 

This spring, another referendum on the question was held 
among the Andover subscribers. The result was the same as 
the former referendum, fifty-two per cent voting for the change. 
Of those voting, 34.2 per cent of the business subscribers and 
55.3 per cent of the residential subscribers were in favor of the 
change. 

If Andover were made part of the Lawrence exchange, the 
latter because of the added number of subscribers, would auto- 
matically, under the classification of rates, be moved into the 
next higher group carrying higher rates. The result would be 
that all Lawrence business subscribers having one-party lines, 
unlimited, would have their rates increased 50 cents a month 
and those having the 15-party lines would be increased 25 cents 
a month. Andover business subscribers having one-party lines, 
unlimited, would receive an increase of $2.50 per month; the 15 
or more party lines, unlimited, would be increased 75 cents a 
month, and the 2-party lines, unlimited, would be abolished. All 
Andover residence subscribers, except those having 4-party lines, 
would receive an increase of 50 cents a month. The latter would 
be increased 25 cents a month. 


We are of the opinion that a change involving, among other 
P.U.R.1928E. 








RE MacDONALD. 791 


things, a substantial increase in rates should not be put into 
effect unless at least a more pronounced majority of the sub- 
scribers show a desire for such change. Accordingly, the petition 
is hereby dismissed and it is so ordered. 


Goldberg, Commissioner, dissenting: I dissent from the 
view of my associates. Methuen and North Andover are now 
part of the Lawrence exchange. Andover’s geographical relation 
to Lawrence is such that, in my opinion, it should logically be as 
much a part of the Lawrence exchange as Methuen and North 
Andover. 





UNITED STATES DISTRICT COURT, EASTERN DISTRICT OF 
NEW YORK. 


QUEENS BOROUGH GAS & ELECTRIC COMPANY 
Vv. 
WILLIAM A. PRENDERGAST et al. 
[In Equity No. 1276.] 
(— F. (2d) —.) 


Apportionment — Gas and electric departments — Annual report. 

1. An apportionment of the operating cost and plant investment 
by a utility between its gas and electric departments respectively, which 
had been accepted as the proper basis by the Commission without ob- 
jection in the annual reports of the company, was held to be the proper 
basis for computing the production cost of gas alone, where no specific 
instances of erroneous apportionment were shown, p. 792. 

Apportionment — Allocation of gas plant — Various counties — Con- 
jiscation. 

2. A contention that a gas company operating in more than one 
county could not attack as confiscatory, a statute regulating the maxi- 
mum to be charged in one county because of failure of the company to 
allocate the plant investment and production cost in the county to which 
the statute applied, as opposed to such figures for its general business, 
was overruled where the physical segregation of the company’s plant 
with respect to each county was impossible, and where a theoretical 
allocation of costs and values would be impracticable, and where the 
margin of confiscation was so great that no defensible allocation of costs 
and values between the two counties could change the result, p. 793. 


[November 8, 1928.] 


Suir by a gas and electric company against the members of 
P.U.R.1928E. 
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1 
a) 
bo 


the Public Service Commission of New York and the Attorney 
General of New York to enjoin the enforcement of a statute 
fixing a maximum rate for gas; report of Special Master recom- 
mending a decree for the company approved with modification, 
and decree entered as recommended in such report. 

Appearances: Whitman, Ottinger, Ransom, Coulson & Goetz, 
of New York city (Jacob H. Goetz, of counsel) for plaintiff; 
Charles G. Blakeslee, of Binghamton, (Charles E. Murphy, of 
3rooklyn, of counsel) for defendant Public Service Commission 
of the state of New York; John Holley Clark, Jr., of New York 
city (Francis R. Stoddard, Special Deputy Attorney General, 
of counsel) for defendant Attorney General of the State of New 
York. 

Before Swan, Cireuit Judge, and Campbell and Inch, District 
Judges, holding court pursuant to § 266 of the Judicial Code. 


Swan, Circuit Judge: The bill of complaint challenges the 
constitutionality of Chap. 899 of New York Laws of 1923, effec- 
tive June 2, 1923, on the ground that it (1) impairs the obliga- 
tion of a contract, (2) is confiscatory, and (3) denies to plaintiff 
the equal protection of the laws. The Master correctly rejected 
the first contention, and properly confined his decision to the 
question of confiscation. Brooklyn Union Gas Co. v. Prender- 
gast, 7 F. (2d) 628, P.U.R.1926A, 412, aff'd. 227 U. 8S. 579, 
71 L. ed. 249, P.U.R.1927A, 39, 47 Sup. Ct. Rep. 199; Ottinger 
v. Consolidated Gas Co. 272 U. S. 576, 71 L. ed. 248, P.U.R. 
1927A, 37, 47 Sup. Ct. Rep. 198. He found that enforcement 
of the statute would result in confiscation and he recommended 
a decree enjoining both the rate and the standard which the 
statute prescribes. To his report the defendants have filed 
numerous exceptions, and the cause is now before us upon these 
exceptions and the plaintiff's motion for confirmation of the 
report. 

[1] Although the statute in question has been held to be con- 
fiscatory in its application to other corporations distributing gas 
within New York city,—the decisions being cited in the opinion 
of the Special Master under the appellation of the “Gas Cases” 


—it is contended by the defendants that the present case is dis- 
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tinguishable on its facts and that the plaintiff has failed to prove 
the statutory rate and standard to be confiscatory as to it. .As 
one basis for this contention it is urged that the plaintiff has 
made no proper segregation between its electric business and that 
part of its gas business which is subject to the statute. The 
principle that the respective costs of the two services must be 
considered separately is conceded. See Municipal Gas Co. v. 
Public Service Commission, 225 N. Y. 89, P.U.R.1919C, 364, 
121 N. E. 772. In attempted conformity with that principle, 
plaintiff has distributed upon its books of account between the 
gas and electric departments its operating and capital charges, 
charging to each department such expenditures as are identifiable 
with it and apportioning equally between the two such charges as * 
are ineurred for both in common. The Master has found that 
this basis of apportionment is shown by plaintiff’s testimony to 
be proper. It is the same basis as that approved by the Public 
Service Commission in February, 1923, in connection with the 
purchase of plaintiff’s common stock by the Long Island Lighting 
Company, and is the basis which has been used in plaintiff’s 
annual reports to the Commission, without objection by it. The 
defendants now charge that the division is arbitrary, but they 
have adduced no specific instances of erroneous apportionment. 
The Master’s decision on this subject is correct. 

[2] Another and more serious basis for the contention that 
plaintiff has failed in its proof is the argument that there is no 
evidence of the operating cost of business in Queens county only 
or of the value of property used and useful in supplying con- 
sumers in Queens county. The plaintiff serves consumers of gas 
in Queens county, to which territory the statute is applicable, 
and also consumers in a contiguous area in Nassau county which 
is outside the city of New York and so beyond the reach of the 
statute. All of the gas sold by the plaintiff is manufactured in 
a single plant and is distributed through a unified system of 
mains to consumers in both counties. Shortly prior to the passage 
of the statute in question the Public Service Commission had 
authorized the plaintiff to charge its customers a uniform rate 
of $1.30 per thousand cubic feet of gas (with steps down to 


$1.10 for larger quantities) whether the customers were located 
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in Nassau or in Queens. The plaintiff operates its gas plant as 
a unitary system and in making proof of its operating expenses 
and of its capital values made no attempt to allocate costs and 
values between service to Nassau consumers and service to 
Queens consumers. It proved, however, the quantity of gas sold 
in each county during the several periods under consideration, 
and the relative demand made by each county upon the plain- 
tiff’s plant. Relying upon such authorities as Knoxville v. Knox- 
ville Water Co. 212 U. S. 1, 12, 18, 53 L. ed. 371, 29 Sup. Ct. 
Rep. 148; Minnesota Rate Cases, 230 U. S. 352, 435, 57 L. ed. 
1511, 33 Sup. Ct. Rep. 729, 48 L.R.A.(N.S.) 1151, Ann. Cas. 
1916A, 18; Banton v. Belt Line R. Co. 268 U. S. 413, 421, 69 
L. ed. 1020, P.U.R.1926A, 317, 45 Sup. Ct. Rep. 534, the de- 
fendants contend that in order to prove its case the plaintiff 
should be compelled to prove the reasonable costs and the value 
of the property used and useful in serving its consumers of gas 
in Queens County alone, and that the bill of complaint should 
be dismissed or the proofs reopened so that plaintiff may cure 
its failure to furnish such facts. 

The Master found (Finding 70) that the net necessary and 
reasonable operating cost of supplying in both counties gas of the 
quality actually furnished, after deducting miscellaneous operat- 
ing revenues, and exclusive of any return whatever upon the 
property or investment of the plaintiff, was as follows: 


Per M. 

c.f. of gas sold 
SE SN 94.04 55:0 0:0b4440000 85s. 28ee OSeeReees 1922 $1.0587 
BOE GN BOND FE. neck cin cccvevscesasecesiveases 1923 9952 
PORE FOES ac cscccccccvscccsnscessecesseosss 1923 1.0239 
= Mee Gb UHCE CHE Whe Wee CESS E TS ties awees 1924 9397 
se 1925 1.0214 


He found that the cost would be greater if the plaintiff were 
to comply with the statutory standard of 650 B.T.U. He con- 
cluded from these facts alone that the statutory rate of $1 for 
gas sold in Queens county is shown to be confiscatory as to the 
plaintiff. 

The defendants say that this conclusion involves an assump- 
tion that the unit of cost for manufacturing and selling gas in 
Queens county is the same as in Nassau, and to prove the falsity 


of such assumption they introduced the testimony of their expert, 
P.U.R.1928E. 
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Mr. Little, to the effect that it would cost more to manufacture 
and deliver gas for the Nassau area than for the Queens area. He 
stated that there was no exact way to figure the additional cost 
but he estimated it at 6.5 cents per thousand cubic feet. He testi- 
fied further that the wide fluctuations between the low winter de- 
mand and the peak summer demand in Queens county would 
require a larger investment for plant capacity to be allocated to 
Queens than to Nassau, where the load throughout the year is 
more even, and, therefore, if a theoretical apportionment of both 
investment and operating expenses were made, he concludes: 
“Approximately, I would say there would be no material differ- 
ence in the cost as between the two counties, when you take into 
account investment as well as operating charges.” Mr. Little’s 
estimate of 6.5 cents additional operating cost for service in Nas- 
sau was disputed by Mr. Davies, plaintiff’s gas superintendent. 
Moreover, some additional expense, though how much does not 
appear, would be incurred by supplying in Queens county gas of 
the statutory standard of 650 B.T.U. But even if it be assumed 
that a proper allocation of operating expenses between the Queens 
and the Nassau territory would reduce the cost of gas supplied to 
Queens consumers by the total amount of Mr. Little’s estimate 
of 6.5 cents, the operating cost of approximately 99 cents found 
by the Master would be reduced only to 924 cents per thousand 
cubic feet. On a dollar rate, this would leave a profit of only 
74 cents per thousand cubic feet of gas sold to cover return on 
plaintiff’s investment used and useful in supplying gas to Queens 
county consumers. In the calendar year 1923 the amount of gas 
sold by plaintiff to Queens consumers was 563,284,900 cubic 
feet. The profit on this quantity at 74 cents per thousand cubic 
feet would be $42,246.37. This would be a return of slightly 
less than 4} per cent upon a capital investment of $1,000,000. 
Under the evidence bearing upon the valuation of plaintiff’s 
properties, no one could seriously urge that the value of so much 
of plaintiffs plant as is used and useful in supplying gas to 
Queens consumers is less than one million dollars, or that a rate 
which gave a return such as the above estimate was not confisca- 
tory. The most extreme claim made by defendants, based upon 


the purchase of plaintiff’s common stock by the Long Island 
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Lighting Company with the approval of the Public Service Com- 
mission, concedes that the true market value as of June 1, 1923, 
of the property allocatable to Queens county business was $1,880,- 
000; and this figure was arrived at by allocating to Queens 
only 50 per cent of the total property valuation, although the 
Queens consumers create nearly 75 per cent of the maximum 
demand upon the plant. 

Physical segregation of the plaintiff’s plant with respect to the 
business done in each county is impossible. A theoretical alloca- 
tion of costs and values would, according to Mr. Little’s testi- 
mony, be a guess at the best and would serve no practicable pur- 
pose. To say, as defendants do, that a corporation which has 
honestly kept and reported its accounts for years in the manner 
required by the state officers having authority to regulate the 
manner of keeping and reporting accounts, namely, the Public 
Service Commission, cannot escape confiscation because it cannot 
make an allocation of costs and values with respect to its business 
in different counties, when the defendants’ expert says such 
allocation is impracticable, seems a very harsh doctrine and is 
one which*we should be reluctant to announce. The present 
record does not compel it. If the plaintiff may not treat its 
business as a unit but must show that the portion of it subject 
to the statute cannot be operated at the statutory rate without 
confiscation, as defendants contend, we think it has adequately 
carried that burden. The evidence shows that plaintiff’s actual 
and reasonable operating cost for the entire system is 99 cents 
per thousand cubic feet—assuming for the present that the 
Master’s finding of this figure is correct—and that to comply 
with the statutory standard of 650 B.T.U. would increase the 
cost; that the maximum of cost attributable to Nassau territory 
in excess of the average for both counties is 6.5 cents per thou- 
sand cubic feet; that the total property value as of the day 
preceding the date when the statute took effect was, on the theory 
most favorable to defendants, $3,760,000, on the theory of re- 
production cost less depreciation, as figured by defendants’ ex- 
pert, $6,790,000, and on the figures adopted by the Master, 
$8,142,000; and that at the least one-half of the total value 


should be attributed to the property used and useful for Queens 
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county business. It further appears that if the actual operating 
costs for the entire system were apportioned between the two 
counties upon the ratio of the sales of gas in each, no substantial 
difference in the cost of service between the two territories would 
be shown. These facts are sufficient to prove that the application 
of the statutory rate to Queens county business would preclude 
any adequate return on the value of the property attributable 
to that business. And the margin of confiscation is so great that 
no defensible allocation of costs and values between the two coun- 
ties could change the result. Consequently, we think it would 
be futile and we hold it to be unnecessary to require the plaintiff 
to prove a more exact apportionment of operating costs and 
capital values between its Queens county and Nassau county 
business. 

The foregoing argument has proceeded upon the assumption 
of the correctness of the Master’s finding of the unit of operating 
cost for both counties as 99 cents per thousand cubic feet of 
gas sold. The defendants’ exceptions challenge that finding. 
They do not deny that the plaintiff actually incurred every 
item of expense as claimed, nor have they introduced evidence to 
question the reasonableness of any item; but they contend in 
argument that some of the expenditures appear upon their face 
to be unusual and non-recurrent. Most of the questions thus 
raised have been decided adversely to the defendants’ contentions 
in the earlier “Gas Cases” and it would serve no useful purpose 
to discuss them in this opinion. If all items, the inclusion of 
which may be doubtful, are eliminated the rate will be affected 
by only a few cents and the confiscatory effect of the statute will 
remain unchanged. 

The Master has carefully considered the value of the property 
used and useful in plaintiff’s gas business and the rate of return 
to which plaintiff is entitled. Without in any sense intimating 
any disagreement with his conclusions as to the evidence or the 
law, we think it unnecessary for the court to go into these ques- 
tions because finding of the cost of operation is such as to pre 
clude a fair return upon a valuation which the defendants do 


not question, namely, a valuation of $3,760,000, at least one-half 
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of which is attributable to property used and useful in plaintiff's 
business in Queens county. 

That the standard of 650 B.T.U. is inseparable from the 
statutory rate has been previously decided in this district. 
Brooklyn Union Gas Co. v. Prendergast, 7 F. (2d) 628, P.U.R. 
1926A, 412; Kings County Lighting Co. v. Prendergast, 7 F. 
(2d) 192, P.U.R.1925C, 705, P.U.R.1925E, 5. 

The report is approved except as to the findings relating to the 
value of plaintiff’s property. In lieu thereof it is found that the 
value of plaintiff’s property used and useful in its gas business 
was as of the date of June 1, 1923, and still is at least the sum 
of $3,760,000 and that the value of plaintiff’s property used and 
useful in supplying gas to consumers in Queens county was as 
of June 1, 1923, and still is at least the sum of $1,880,000. It 
is also found that the net necessary and reasonable operating cost 
of supplying gas in Queens county of the quality actually fur- 
nished, after deducting miscellaneous operating revenues, and 
exclusive of any return upon the property of plaintiff was as 
follows: 


Per M.c. f. 

of gas sold 

Calendar year Be WS TONE TRO oe es ccccvicdccccdensceewes $.9937 
Year ending May 31,1923 “ “ TDC EIE OR Se RMeneboenes 9302 
Calendar year — = T RAMON OCENEROROEH EHROE OES 9589 
= - ae (CU COM... etuneonquemedeeennansewens 8747 

” 2d =  Cpahespeeenendeasseseeese 9564 


As thus modified the report is afiirmed and a decree will be 
entered as recommended in the report. 

This cause came on to be heard at a term of this Court, con- 
vened in accordance with § 380, Title 28, United States Code of 
Laws, Judicial Code and Judiciary (former § 266 of the Judicial 
Code), and was argued by counsel; and thereupon, upon con- 
sideration thereof, it is unanimously 


Ordered, adjudged and decreed: 

I. (a) In lieu of the findings in the report and opinion of 
the Special Master, dated May 2, 1928, and filed herein, relating 
to the value of the plaintiff's property, it is hereby found that 
the value of the plaintiff’s property used and useful in its gas 


business was, as of June 1, 1923, and still is, at least the sum 
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of $3,760,000, and that the value of the plaintiff’s property used 
and useful in supplying gas to consumers in Queens county was 
as of June 1, 1923, and still is, at least the sum of $1,880,000. 
It is also hereby found that the net necessary and reasonable 
operating cost of supplying gas in Queens county of the quality 
actually furnished, after deducting miscellaneous operating 
revenues, and exclusive of any return upon the property of the 
plaintiff, was as follows: 


Per M. c. f. 

of gas sold. 

Calendar year 19ZZ not less than ...cccccccccccccccccsecs $.9937 
Year ending May 31, 1923 “ “ “ = .rccccccceccccscevccces 9302 
Calendar year i ae CC CR Ce 9589 
1994 eee Coe ree ee 8747 

[ - ee ES dais VeamesioneahSecices 9564 


(b) For the reasons set forth in the opinion filed herein No- 
vember 8, 1928, it has not been found necessary to pass upon the 
correctness of the Special Master's findings so far as they relate 
(1) to the total value of the property on which the plaintiff 
claims to be entitled to a fair return through gas rates chargeable 
to its consumers, and to the portion thereof used and useful in 
the plaintiff’s gas business within the borough of Queens, city 
of New York; or (2) to the total amount of operating expenses 
entering into the cost of manufacturing and distributing gas fur- 
nished by the plaintiff in said borough of Queens; or (3) to the 
reasonable and proper rate of return upon the present value of 
the plant, distributing system and other properties owned by the 
plaintiff, and used and useful in its gas business, which rate of 
return said Special Master found to be not less than eight per 
cent per annum; consequently exceptions of the defendants to 
‘such findings of the Special Master are not passed upon, and 
this decree shall be without prejudice to either party as to any 
matter respecting which the defendants’ exceptions have not been 
passed upon herein, in any subsequent determination of a reason- 
able rate to be charged for gas furnished by the plaintiff to its 
consumers. 

(c) All exceptions filed by the defendants or either of them 
and not hereinbefore referred to are hereby overruled. 

II. Except as otherwise hereinbefore indicated, the said re- 


port and opinion of the Special Master is hereby confirmed. 
P.U.R.1928E. 
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III. A maximum rate of $1 per thousand cubic feet of gas 
sold by the plaintiff, in conjunction with or apart from the 
standard of 650 minimum B.T.U. per cubic foot, is illegal and 
void, for the reason that it is in contravention of the 14th Amend- 
ment of the Constitution of the United States, because enforce- 
ment thereof would result in confiscation of the property owned 
and used by the plaintiff in its gas business; and the provisions 
of Chap. 480 of the Laws of 1910 of the state of New York, 
known as the Public Service Commission Law, as amended and 
supplemented, and of Chap. 899 of the Laws of 1923, in so far 
as they prohibit the plaintiff from charging or receiving for gas 
manufactured and sold in the city of New York, a sum, per one 
thousand cubic feet, in excess of the rate of one dollar per thou- 
sand cubic feet, in conjunction with or apart from the said stand- 
ard, are each likewise and for the same reason illegal and void. 

IV. A standard of gas, required to be furnished by the plain- 
tiff, of not less than 650 B.T.U. per cubic foot, in conjunction 
with a rate not exceeding $1 per thousand cubic feet of gas, is 
likewise and for the same reason illegal, unconstitutional and 
void, on the ground that enforcement thereof would result in 
confiscation as aforesaid; and the provisions of the said Chap. 
480 of the Laws of 1910, as amended and supplemented and of 
Chap. 899 of the Laws of 1923, in so far as they prohibit the 
plaintiff from furnishing gas of a standard less than 650 B.T.U. 
per cubic foot, measured under normal conditions of temperature 
and atmospheric pressure, in conjunction with the rate prescribed 
thereby, are likewise and for the same reason illegal and void. 

V. The provisions of Chap. 480 of the Laws of 1910, as 
amended and supplemented, and of Chap. 899 of the Laws of. 
1923, in so far as they prohibited or prohibit the plaintiff from 
furnishing gas of a standard less than 650 B.T.U. per cubic 
foot, without affording the plaintiff an opportunity and a reason- 
able time within which to make, or to have its consumers make, 
such readjustment of and changes in the gas appliances of the 
consumers as might be necessary in order to adapt them for the 
safe and efficient use of gas of such standard and to protect the 
consuming public against the very obvious and serious dangers 
to human life and property, or in so far as they denied to the 
P.U.R.1928E. 
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plaintiff a safe and adequate judicial review of the legality there- 
of without incurring the penalties provided by the said statutes, 
are likewise and for the same reason illegal and void. 

VI. The said Chap. 480 of the Laws of 1910, as amended 
and supplemented, or any other provisions of law, or any regu- 
lation prescribed thereunder, in so far as it prohibits the plain- 
tiff from putting into effect forthwith a rate or rates for gas 
distributed or sold by it which will afford to it just compensa- 
tion therefor, is likewise and for the same reason illegal and void. 

VII. The plaintiff has no adequate remedy at law for the 
injury which will result from the enforcement of said acts, and 
such injury will be irreparable. 

VIII. The defendants William A. Prendergast, William R. 
Pooley, George R. Van Namee, George R. Lunn, and Neal Brew- 
ster, constituting the Public Service Commission, being the State 
Division of the Department of Public Service of the state of 
New York, and Albert Ottinger, as Attorney-General of the 
state of New York, and each of them, and their, and each of 
their successors in office, their deputies and attorneys, and their, 
and each of their successors, servants, and employees, and any 
and every person acting or purporting to act under or by virtue 
of the authority of Chap. 480 of the Laws of the State of New 
York of 1910, as amended and supplemented, or any other or 
different provisions of law, be, and each of them is, hereby re- 
strained and enjoined: 

(1) From in any way enforcing or attempting to enforce 
against the plaintiff a rate for gas furnished by the plaintiff to 
its general consumers of not more than one dollar per thousand 
cubic feet of gas sold, under the provisions of the said acts or 
otherwise ; 

(2) From in any way enforcing or attempting to enforce 
against the plaintiff the provisions of the said acts, in so far as 
they prohibit the plaintiff from charging or receiving for gas 
furnished in the city of New York, a sum, per one thousand cubic 
feet, in excess of $1, in conjunction with or apart from the said 
standard of gas; 

(3) From enforcing or attempting to enforce against the 


plaintiff a standard of gas furnished by the plaintiff of not less 
P.U.R.1928E. ° 51 








802 UNITED STATES DISTRICT COURT. 


than 650 B.T.U. per cubic foot, or the provisions of the said acts 
in so far as they prohibit the plaintiff from furnishing a gas of 
a standard less than 650 B.T.U. per cubic foot, measured under 
normal conditions of temperature and atmospheric pressure ; 

(4) From bringing any action or proceeding to enforce the 
said penalties against the plaintiff, or by mandamus or injunction 
or otherwise, to compel compliance by the plaintiff with the pro- 
visions of the said acts, or any of them, relative to the said 
maximum rates or charges ; 

(5) From doing any act or thing interfering with the right 
or authority of the plaintiff forthwith to furnish gas of any stand- 
ard which it may lawfully furnish and to charge or receive for 
gas furnished by it any rate which it may lawfully charge or 
receive, any provisions of the said acts or of any regulations pre- 
scribed thereunder relative to the rate to be charged and received 
or to the standard of gas to be furnished by the plaintiff, to the 
contrary notwithstanding. 

IX. At any time while the injunction herein granted remains 
in force, any party hereto or his or its successors or assigns, may 
apply by notice at the foot hereof, to vacate, modify or extend the 
foregoing injunction because of any change of circumstances 
since the entry hereof, or for any additional relief to which he 
or it may deem himself or itself entitled by reason of any acts 
or events occurring after the date of this decree. 

X. Nothing contained herein shall be construed to limit, 
prejudice, or restrict the exercise of the jurisdiction and power 
of the Public Service Commission of the state of New Yor under 
Chap. 480 of the Laws of 1910, as amended and supplemented, 
known as the Public Service Commission Law, or any other pro- 
visions of law, not inconsistent with the provisions of this decree. 

XI. The plaintiff shall recover its taxable costs and disburse- 
ments of the defendants, including the sum fixed and allowed 
as the compensation of the Special Master herein and his neces- 
sary disbursements, to be equally borne and paid by the defend- 
ants, in accordance with the rules of the Supreme Court of the 


United States on this subject. 
P.U.R.1928E. 
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MONTANA PUBLIC SERVICE COMMISSION, 


RE GREAT FALLS GAS COMPANY. 
[Docket No. 1013, Report & Order No. 1523.] 


Constitutional law — Due process — Notice of hearing. 

1. The requirements of due process of law are complied with, in 
the absence of statutory directions, when actual written notice of a 
Commission hearing is given to the interested party, p. 810. 

Procedure — Waiver of notice of hearing. 

2. All objections as to the adequacy of legal notice of a Commis- 
sion hearing are effectively waived by a utility by the appearance of 
counsel requesting a continuance, p. 810. 

Pleadings — Adequacy of complaint — Rate proceeding. 

3. Informal complaints although not couched in precise legal lan- 
guage, but suflicient to apprize the Commission that the complainant 
regards a utility’s rates as unreasonably high, are sufficient to meet the 
requirements of statute having to do with complaints against utility 
rates, p. 811. 


Rates — Jurisdiction of Commissions — Complaints. 

4. A Commission has statutory jurisdiction to investigate the rea- 
sonableness of utility rates regardless and apart from any jurisdiction 
conferred by the filing of complaints or protests, p. 811. 

Rates — Schedules — Commission approval, 

5. No sehedule of rates published by a utility subsequent to the 
adoption of the Public Service Commission Act becomes a lawful sched- 
ule until it has the approval of the Commission, p. 812. 


Rates — Commission jurisdiction — Establishment and revision. 

6. The establishment of initial rates, although a function of man- 
agement, does not preclude the subsequent right of the Commission to 
revise or restrain such rates after proper investigation, p. 812. 

Public utilities — Wholesale gas supply company. 

7. Whether or not a pipe line company supplying wholesale gas to 
a distributing public service corporation is a public utility, cannot be 
made an issue in rate proceedings of the distributing utility, and its 
status can only be determined in a proper proceeding, p. 817. 

Return — Risks of enterprise — Comparative experience. 

8. In establishing initial rates for a new territory to serve a city 
which compares favorably from an anticipated business viewpoint with 
another city in the same state and located under similar conditions, a 
utility cannot reasonably ignore the experience of the second city in 
the establishment and growth of such utility business, especially when 
the attitude of utility experts indicates that the company in actual con- 
struction has taken into account such experience, p. 822. 

Valuation — Useful property — Alternative gas supply plant. 
9. A utility establishing a natural gas business involving an invest- 
P.U.R.1928E. 
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ment reputed to amount to over two million dollars was presumed to 
have investigated the source of natural gas to the extent of a practical 
assurance that the supply would be available for a sufficient time to 
warrant such investment, and accordingly an artificial gas plant was 
not permitted to be included in the valuation of useful property as an 
alternative source of supply, p. 827. 

Valuation — Unusual obsolescence. 

10. When unexhausted property has been rendered useless by a sud- 
den discovery or industrial improvement, the utility should be per- 
mitted to treat the superseded property as unusual obsolescence to be 
amortized out of earnings, or the value of the patent, new process, or 
contract should be determined and capitalized as a part of the rate 
basis, p. 828. 

Valuation — Bond discount. 

11. Inclusion of bond discount in the estimated rate base of a pub- 
lic service corporation is erroneous, p. 829. 

Depreciation — Necessity for fund — Inadequate earnings. 

12. The inability of a utility to earn a fair rate of return and at 
the same time take care of depreciation does not constitute an argu- 
ment excusing failure to set aside such fund, p. 829. 

Depreciation — Measure of accrued depreciation — Natural gas. 

13. An amount of 2 per cent of depreciable value of a natural gas 
utility property fixed as a depreciation annuity in a previous decision, 
was taken as a measurement for accrued depreciation during the period 
elapsed since that decision, p- 829. 

Valuation — Working capital — Relation to expense — Natural gas. 

14. A sum equal to one-twelfth of the estimated annual operating 
expenses of a natural gas utility was tentatively accepted to represent 
an allowance for working capital pending further experience of the 
company, p. 831. 

Valuation — Cost of financing — Natural gas. 

15. A proposed allowance of 10 per cent of the value of a natural 
gas utility property for cost of financing was eliminated from the rate 
base as an improper item, p. 831. 

Valuation — Overhead allowance as including going value. 

16. No additional or specific sum need be allowed for going concern 
value where the utility property has been valued on the basis of repro- 
duction cost new less depreciation and the items of organization and 
other pioneer expenses have been included in a general allowance for 
overhead construction cost, p. 835. 

Return — Operating expenses — Natural gas pipe line loss. 

17. It was believed that any estimate of operating expenses by a 
natural gas utility to place its distribution line loss at a percentage 
in excess of 124 per cent was unreasonable, p. 839. 

Return — Operating expenses — Supply contract — Collateral attack. 

18. The Commission in a rate proceeding of a distributing natural 
gas public utility is bound to proceed upon the assumption that the 

P.U.R.1928E. 
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rates charged to a utility by a pipe line company, according to the 
terms of the supply contract, are not unreasonable, leaving such ques- 
tion for determination upon a proper proceeding, p. 841. 

Return — Operating expenses — Distribution cost exclusive of taxes 
— Natural gas. 

19. A proposed distribution cost of a natural gas utility of $0.06885 
per thousand cubic feet was held to be unreasonable where the experi- 
ence of another utility operating in a neighboring city within the same 
state but under more unfaverable field conditions, showed an average 
cost of $0.0532 for the preceding five years; and a figure of $0.055 
was held to be a reasonable amount under such circumstances for that 
expense, p. 841. 

Commissions — Power to relieve from gross receipts tax. 

20. The state, armed with police power and acting through a desig- 
nated agency invested with the exclusive control, supervision, and regu- 
lation of public utilities, in the exercise of such powers, may strike 
down a so-called gross receipts tax provision of a municipal ordinance, 
the effect of which is to devote the revenues of a utility to the advan- 
tage of taxpayers, and discriminating to that extent against the rate 
payers, p. 842. 

Franchises — Gross receipts tax provision — Relief by Commission. 

21. A natural gas utility was, by Commission order, relieved of the 
burden imposed by a franchise requiring the payment of a gross receipts 
tax which operated to the unjust advantage of the taxpayers as against 
the utility’s rate payers, p. 842. 

Depreciation — Annual allowance — Natural gas. 

22. An allowance of 8 per cent of the physical depreciable property 

of a natural gas utility was made for annual depreciation, p. 847. 
Return — Operating expenses — Federal income tax, 

23. The proper method of including Federal income tax in the operat- 
ing expenses of a utility is to include first the total tax in expenses and 
then deduct the amount of the resulting exemption from the fair return 
otherwise allowed, p. 848. ‘ 

Return — Percentage allowed — Natural gas. 

24. An allowance of 8 per cent was made for annual return to a 
natural gas utility, less a proper sum to compensate the inclusion of 
Federal income tax as an operating expense, p. 851. 





Service — Gas — Boyle’s Law. 
Discussion of the application of Boyle’s or Mariotte’s Law to the 
commercial standards of gas distribution, p. 814. 


(Youne, Commissioner, dissents. ) 
[October 25, 1928.] 
En bane. Investigation by the Commission into the reason- 
ableness of initial rates established by a natural gas utility; rates 
reduced. 


Appearances: E.G. Toomey, Counsel, Helena, I. W. Church, 
P.U.R.1928E. 
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Attorney, Great Falls, E. R. Foster, Consulting Engineer of the 
William A. Baehr Organization, Chicago, for the Great Falls 
Gas Company; J. W. Freeman, Attorney, Great Falls, for the 
Great Falls Chamber of Commerce; H. S. Greene, Attorney, 
representing W. M. Cockrill, City Attorney, Great Falls, for the 
City of Great Falls; E. K. Cheadle, Jr., Shelby, Attorney for 
Joseph C. Jordan, Great Falls; Francis A. Silver, Counsel, and 
Fred E. Buck, Chief Engineer, for the Commission. 


By the Commission: On November 23, 1927, the Great 
Falls Gas Company (hereinafter called Utility), a public utility 
then engaged in the distribution of artificial gas in Great Fails, 
Montana, filed with the Commission its “Tariff No. 1 (initial 
rate),” for natural gas service. The tariff was filed in anticipa- 
tion of the completion of a pipe line to Great Falls from the gas 
fields situated north of Shelby, Toole county, Montana, which 
was then in course of construction by the Hope Engineering & 
Supply Company. The tariff stated rates available for “all pur- 
poses for all metered customers located adjacent to company’s 
mains in the city of Great Falls, Montana, and vicinity,” as 


follows: 


Net per 

100 cu. ft. 
First 5,000 cu. ft. used per meter per month ..........-.0.. 74¢ 
Next 95,000 “ “ eis. = 3% © AR ewe eEes 53¢ 
Next 400000 “ “ “ « a ~ | Pernt eeeeeehews 4¢ 
Next SOoome © *= * * = a oC . 3i¢ 
Over 1,000,000 “ “ “* * = = pw abe knns eaten 32¢ 


Prompt payment discount: None. 

Minimum bill: $2 per meter per month, or fraction thereof. 

Special terms and conditions: If bills are not paid on or before the tenth 
day after date of rendering. an additional charge of 4 cent per 100 cubic 
feet of gas used shall be added. 

Within a week after the filing of the tariff the Commission 
received written protests against the approval of the same from 
Harry B. Mitchell, mayor of Great Falls, acting upon behalf 
of the city of Great Falls, the Great Falls Mill and Smeltermen’s 
Union No. 16, H. Norskog, an attorney at law, of Great Falls, 
acting upon his own behalf and on behalf of other residents of 
Great Falls. An oral protest was also made by the Great Falls 
chamber of commerce. Under date of December 2, 1927, copies 


of the written protests mentioned were furnished to the utility, 
P.U.R.1928E. 
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which acknowledged receipt thereof under date of December 5, 
1927. On December 10, 1927 the Cascade Trades and Labor 
Assembly, a society representative of the labor organizations of 
Great Falls, entered its written protest upon behalf of small 
consumers. 

Before any preliminary investigation into the reasonableness 
of the proposed rates was made and before any formal inquiry 
was instituted, the full Commission met informally with repre- 
sentatives of the Utility, the municipality of Great Falls, and 
the Great Falls chamber of commerce, with the purpose in mind 
of bringing the parties into agreement upon an initial rate for 
a trial period. This conference was followed by others in which 
the Commission did not participate. As a result of the con- 
ferences, the Utility, on March 21, 1928, substituted for its 
original “Tariff No. 1” a new tariff “Tariff No. 1 (Initial 
Rate),” which reduced the minimum bill from $2 per meter per 
month to $1.50 per meter per month. In all other respects the 
substituted tariff is the same as the original tariff. The con- 
cession made by the Utility did not satisfy the protestants, so the 
Commission, responsive to the protests above mentioned and to 
the specific written request of the Great Falls chamber of com- 
merce, made under date of April 11, 1928, that an investigation 
be made into the rate schedule before concurring therein, made 
an order on April 19, 1928, directing the Utility to appear before 
the Commission at Great Falls, Montana, on May 2, 1928, and 
offer testimony in support of the rates and charges proposed in 
the substitute Tariff No. 1. Notice of the hearing was regularly 
served by mail upon the Great Falls Gas Company at its office 
in Great Falls, Montana, and upon its attorney in Helena, Mon- 
tana. Notice of hearing was likewise sent to all protestants of 
record. 


Objections to Jurisdiction and Notice of Hearing 


We have recited at considerable length the preliminary history 
of this proceeding because of the objections lodged by the Utility 
at the opening of the public hearing at Great Falls on May 2, 
1928. When the hearing was called and the notice of hearing 


read by the Commission’s secretary, the Utility, through its coun- 
P.U.R.1928E. 
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sel, entered the following six objections, which we quote from 
the record: 

“First—that no notice thereof was legally served upon the 
corporation ; 

“Second—that no notice thereof was served upon the corpora- 
tion within the time fixed by the laws of the state of Montana; 

“Third—that the alleged notice mailed to the corporation un- 
lawfully fixed the time for the hearing at such a time that was 
not sufticiently advanced to meet the requirements of the Public 
Service Commission Act; 

“Fourth—that the alleged notice which was attempted to be 
served on the corporation, giving one half the statutory time for 
appearance in answer to the summons, fixed an unreasonably 
short time for the appearance of the delivering corporation ; 

Fifth—all circumstances considered, the corporation was com- 
pelled to proceed without due process of law; and 

Sixth—that such requirement violates Article 3 of the Con- 
stitution of the state of Montana and the 14th Amendment to 
the Federal Constitution.” 

After counsel for the chamber of commerce had read into the 
record a prepared statement of the chamber’s position, the Utility, 
upon being requested to proceed to adduce evidence in support 
of its proposed schedule, offered the following thirteen objections 
to this proceeding: 

First—that no complaint against the existing natural gas rates 
has ever been filed with the Commission herein ; 

Second—that no complaint against the proposed natural gas 
rates was ever filed with the Commission herein ; 

Third—that the Commission is not and never has been, by 
any complaint or otherwise, invested with jurisdiction to hear 
this controversy ; 

Fourth—that no prospective consumer of natural gas has ever 
made or filed a complaint against Tariff No. 1, naming natural 
gas rates for the Great Falls Gas Company; 

Fifth—that no consumer of natural gas has ever made or filed 
a complaint against Tariff No. 1, naming natural gas rates for 
the Great Falls Gas Company ; 


Sixth—that since the consumption of natural gas did not 
P.U.R.1928E. 
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commence until May 2, 1928—this morning—the effect of said 
rates is of fact unknown to any consumer of said gas and a com- 
plaint by any such consumer has been and is not for that reason 
possible ; 

Seventh—that the Commission has never been furnished with 
any pertinent or reliable information or data antagonistic to 
Tariff No. 1, naming natural gas rates for the Great Falls Gas 
Company, by any person or from any source other than the com- 
pany and that on representations of any character to the Com- 
mission cannot be made a basis for legal complaint ; 

Eighth—that the initiation of these rates is entirely a function 
of the management, which cannot be fixed or exercised by the 
Commission ; 

Ninth—that the performance of a legal duty separately attends 
the filing of rates by the Great Falls Gas Company and the same 
cannot be overcome by evidence furnished by a trial period ; 

Tenth—that Tariff No. 1, naming natural gas rates for the 
Great Falls Gas Company, was filed with the Commission more 
than thirty days ago and has never been, by any person, cor- 
poration or organization, complained against or by the Commis- 
sion disapproved and the same became automatically effective 
on May 2, 1928, upon the commencement of natural gas service 
in Great Falls, under the provision of § II of the Public Service 
Commission Act; 

Eleventh—that the Commission has no jurisdiction to suspend 
initial rates for any period and it has never claimed or attempted 
to exercise such jurisdiction ; 

Twelfth—that the Commission has no jurisdiction in a con- 
tested rate proceeding to prescribe a rate without finding and 
stating the fair present value of the property involved ; 

Thirteenth—that, in view of the fact that the first natural gas 
service in the history of Great Falls commenced this morning, 
May 2, 1928, and the only known or knowable elements entering 
into the making of these initial rates are such as have been or will 
be furnished by the management to the Commission and suck 
elements completely justify the rates proposed until 2 reasonable 
trial has been had. 


All objections were overruled pro forma, to be given considera- 
P.U.R.1928E. ; 
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tion on their merits upon a final disposition of this proceeding. 
We, therefore, undertake to dispose of the objections before pass- 
ing to a consideration of the testimony and exhibits introduced 
at the hearing. 

[1, 2] The Public Service Commission Act (Chap. 52, Laws 
of 1913), does not prescribe the manner in which a notice of 
hearing must be served upon a public utility. In the absence of 
statutory directions, we are of the opinion that the requirements 
of due process of law are complied with when actual written 
notice is given. There is no contention made herein that actual 
notice was not received by the Utility. On the contrary, the files 
disclose that on April 19, 1928, notice of hearing was sent by 
mail to the Utility at its principal place of business in Montana, 
namely, Great Falls, and to its attorney at Helena, Montana, 
and that on April 21, 1928, eleven days before the date set for 
the hearing, the attorney for the Utility wrote the Commission 
acknowledging receipt of the notice of hearing and requesting 
a continuance thereof. Even though we were to concede—which 
we emphatically do not—that legal notice was not served upon 
the utility, all objections on this score were effectively waived 
when the utility, by counsel, requested a continuance. That re- 
quest constituted a general appearance and a submission by the 
utility to the jurisdiction of the Commission (McCormick Har- 
vesting Mach. Co. v. Scott (Neb.) 89 N. W. 410; Wagner v. 
Kellogg, 92 Mich. 616, 52 N. W. 1017; Epps v. Sasby, 43 Ark. 
545; Murat v. Hutchinson, 16 N. J. L. 46, and see 4 Corpus 
Juris 1333, et seq.). 

The Utility was entitled to ten days’ notice of the time and 
place of hearing (§ 3897 R. C. M. 1921), and, therefore, its 
objection on this score is without merit. The other objections to 
the notice are predicated upon alleged lack of legal and timely 
notice and the Commission having determined that actual notice 
was seasonably given (as well as waived) all objections to the 
notice must be and are overruled. 

The objections interposed to our jurisdiction to proceed must 
likewise be overruled. Section 3897 of the Revised Codes of 
Montana, 1921, provides, in part, as follows: 

“Upon a complaint made against any public utility by any 
P.U.R.1928E. : 











XUM 





RE GREAT FALLS GAS CO. 811 


mercantile, agricultural, or manufacturing society or club, or by 
any body politic or municipal organization, or association or 
associations, the same being interested, or by any person or per- 
sons, firm or firms, corporation or corporations, provided such 
persons, firms, or corporations are directly affected thereby that 
any of the rates, tolls, charges, or schedules, or any joint rate 
or rates, are in any way unreasonable or unjustly discriminatory, 
or that any regulations, measurements, practices, or acts what- 
soever affecting or relating to the production, transmission, or 
delivery or furnishing of heat, light, water, or power, or any 
service in connection therewith, or the conveyance of any tele- 
graph or telephone message, or any service in connection there- 
with, is in any respect unreasonable, insufficient, or unjustly dis- 
criminatory, or that any service is inadequate, the Commission 
shall proceed, with or without notice, to make such investigation 
as it may deem necessary. But no order affecting such rates, 
tolls, charges, schedules, regulations, measurements, practice, or 
act complained of shall be entered without a formal hearing.” 

[3] The municipality of Great Falls, a prospective consumer 
of natural gas, the labor organizations above mentioned, whose 
members were prospective users of natural gas were all “interest- 
ed” parties within the meaning of the statute and Mr. Norskog, 
an individual prospective consumer, was as such prospective con- 
sumer “directly affected” by the rates for natural gas stated in 
Tariff No. 1, and thereby eligible to file a complaint before the 
Commission. While it is true that all of the complaints or pro- 
tests were informal, in that they did not charge in precise legal 
terminology that the proposed rates were unreasonable, they were 
nevertheless sufficient to apprize the Commission and the utility 
that it was complainants’ respective contentions that the rates 
proposed for natural gas were unreasonably high. In our opin- 
ion they separately meet the requirements of the statute. 

[4] But apart from the jurisdiction conferred upon the Com- 
mission by the filing of the above mentioned complaints or pro- 
tests (all of which were duly served upon the Utility in De- 
cember, 1927), it is clear to us that we have the right upon our 


own motion to inquire into the reasonableness of a schedule of 
P.U.R.1928E. 
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rates filed with the Commission for its approval. Section 3899, 
R. C. M. 1921, provides, in part, as follows: 

“The Commission may at any time, upon its own motion, in- 
vestigate any of the rates, tolls, charges, rules, regulations, prac- 
tices, and service (and) after a full hearing, as above provided, 
by order make such changes as may be just and reasonable, the 
same as if a formal complaint had been made.” 

[5, 6] Full hearing, “‘as above provided,” refers to the require- 
ments of § 3897 to the effect that “the Commission shall give the 
public utility at least ten days’ notice of the time when and the 
place where such hearing will be held, at which hearing both the 
complainant and the public utility shall have the right to appear 
by counsel, or otherwise, and be fully heard.” But even were 
we without such an express provision as is above quoted, it would 
appear to us that the right to concur or to refuse to concur in a 
set of rates necessarily involved the implied right to investigate 
to determine whether or not it would be proper to concur. De- 
spite the assertion to the contrary, no schedule of rates published 
by a utility subsequent to the adoption of the Public Service 
Commission Act becomes a lawful schedule until it has the ap- 
proval of the Commission (§ 3891 R. C. M. 1921, State ex rel. 
Billings v. Billings Gas Co. 55 Mont. 102, P.U.R.1918F, 768, 
173 Pac. 799). It is just as important to the consuming public 
that an initial schedule of rates be reasonable as it is that subse- 
quent rates be not unreasonable. With respect to reasonableness, 
the only difference that we see between an initial rate and a sub- 
sequent one is that it is more difficult to prove the unreasonable- 
ness or reasonableness of the former due to the lack of exact 
information concerning factors that enter into a rate set-up. 
Recognizing, as we do, that the initiation of initial rates is a 
function of management, does not involve the admission that this 
function is to be exercised without limitation or restraint. The 
Utility directs our attention to our decision in Benjamin v. 
Great Northern Utilities Co. 17 M. U. R. 487, P.U.R.1924B, 
705, 708, where, regarding this subject, we said: 

“Following submission of the proposal and after preliminary 
investigation, the Commission approved the rates for a trial 


period. In this instance, as in all others where the statement 
P.U.R.1928E. 
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of a rate is a pure prediction because of the utter absence of an 
empirical standard, the Commission has followed the practice of 
relying, to a large extent, upon the judgment of those who are 
responsible for the enterprise. They are possessed of the known 
factors that may be utilized in formulating a schedule of rates, 
and are better qualified than the Commission, at that stage of the 
business to deal with the necessities of the situation. We do not 
mean to convey the impression that there is no check on the 
initial proposal for rates. The contrary is the fact, and the 
Commission makes the best preliminary determination that it 
can, but the Commission, under the American system of regula- 
tion, may never rightfully assume managerial functions. Its 
experience to date has confirmed its confidence in the honesty 
and fairness of private management in the matter of stating 
trial rates for a new public service; and it has generally been 
found that the anxiety to develop the business restrains, in 
limine, the proposal of high rates.” 

There is nothing in the views expressed in the Benjamin case, 
supra, that militates against the present proceeding. On the 
contrary, our experience in that case more than justifies our 
present course of procedure. The report in the Benjamin case, 
supra, shows that within ten months after we approved initial 
rates suggested by the Great Northern Utilities Company, we 
found it proper to substantially revise downward its initial 
schedule, a cut of approximately forty per cent being made in 
the first step of 5,000 cubic feet, and material reductions ordered 
in all steps up to 150,000 cubic feet. The glaring errors com- 
mitted by the management in that case in constructing initial 
rates convinced us that in view of the complaints and protests 
on file herein the proper method of inquiry in this matter would 
be by formal investigation and public hearing where complain- 
ants and others directly interested could offer such pertinent 
evidence as they deemed fit on the issue of the reasonableness 
of the proposed rates and where the Utility could make a public 
justification of its rate schedule and rebut any evidence adverse 
thereto. 

Contract for Gas Supply 


On May 2, 1928, the Utility commenced furnishing natural 
P.U.R.1928E. 
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gas to consumers at Great Falls. It secures its supply of natural 
gas from the Montana Cities Gas Company, a corporation (here- 
inafter called Pipe Line Company), taking delivery thereof at 
the city gates. Under the contract existing between the Utility 
and the Pipe Line Company, the latter makes delivery of the 
gas at the outlet side of its regulators at a normal gauge pressure 
of fifty pounds, subject to an absolute minimum gauge pressure 
of 25 pounds. The Utility pays for the gas at the rate of 27 
cents per thousand cubic feet when corrected to a pressure base 
of 8 ounces above an assumed atmospheric pressure of 14.4 
pounds and at an assumed temperature of 60 degrees Fahrenheit. 
Gas is retailed to consumers on a pressure base of four ounces 
above atmospheric pressure at prevailing temperature. 

The use of one standard as a basis for measurement of gas in 
the case of purchase and the employment of another standard in 
the case of resale to consumers gave rise to a conflict in the testi- 
mony at the public hearing between the Utility’s engineer and 
the city engineer of Great Falls. This conflict, however, is 
easily reconcilable when the law of gases (Boyle’s or Mariotte’s 
so called) is applied to the statement of facts with all pressures 
expressed in absolute units. Boyle’s or Mariotte’s law states 
that the volume of any definite weight of gas at constant temper- 
ature decreases proportionately as the absolute pressure and in- 
creases proportionately as the absolute pressure decreases. For 
example, if the pressure on the volume of a given weight of gas 
is reduced from 20 pounds per square inch absolute to 10 pounds 
per square inch absolute, without any change of temperature, 
the volume will be doubled, or if, on the other hand, the pressure 
on the volume of a given weight of gas is increased from 10 
pounds per square inch absolute to 20 pounds per square inch 
absolute, without any change of temperature, the volume will 
be reduced one half. Absolute pressure, or pressure absolute, 
is defined as the total pressure acting upon a surface, and to 
express gauge pressure above atmospheric pressure in absolute 
units it is necessary to add the atmospheric pressure to the gauge 
pressure. Therefore, in this case, to express the standards of 
measurement of gas used in the purchased and resale, respective- 
ly, in absolute units, it must be stated that the Utility is buying 
P.U.R.1928E. 
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gas on a pressure base of 14.4 pounds (assumed atmospheric 
pressure) plus 0.5 pound (8 ounces), or 14.9 pounds absolute 
pressure, and is selling gas on a pressure base of 13.03 pounds 
(atmospheric pressure estimated to obtain at Great Falls by 
taking the mean between Helena, Montana, and Havre, Montana, 
where barometric readings are daily recorded by the United 
States Weather Bureau), plus 0.25 pound (4 ounces), or 13.28 
pounds absolute pressure. To convert the actual quantity of gas 
measured at any pressure into the quantity in cubic feet that 
would be registered by a meter measuring the same weight of 
gas at a pressure which is adopted as the standard or base pres- 
sure, it is only necessary to apply Boyle’s or Mariotte’s law. 
The following formula, taken from Diehl’s “Natural Gas Hand- 
book,” 1927 Edition, p. 70, exhibits the process: 
A+P, 
Q = q——— in which 
Pb 


Q=quantity in cubic feet at standard pressure or base pressure, 

q=cubic feet registered by meter. 

A=atmospherie pressure in pounds. 

p—gauge pressure at point of measurement expressed in pounds per square 
inch. 

Pb=standard or base pressure in pounds per square inch absolute. 


Let us assume, by way of example, that the Utility purchases 
1,000 cubic feet of gas from the Pipe Line Company at a gauge 
pressure of 50 pounds. To determine the quantity of gas that 
the Utility will have to pay for on the contract pressure base of 
8 ounces over an assumed atmospheric pressure of 14.4 pounds 
Q, the quantity in cubic feet at contract base pressure for which 
the utility will have to pay at the rate of 27 cents per cubic foot, 
equals q, the amount measured through the meter at 50 pounds 
gauge pressure, multiplied by A, assumed atmospheric pressure 
of 14.4 pounds, plus gauge pressure, 50 pounds, divided by Pb, 
the base pressure in pounds per square inch absolute i. e., 8 
ounces over 14.4 assumed atmospheric pressure, or, stated in 
accordance with the formula: 

14.4 + 50 


Q = 1,000 = 4,322.147 cubic feet 
14.4 + .5 





Again, let us assume that the Utility takes 1,000 cubic feet 


of gas measured through a meter at the contract pressure base 
P.U.R.1928E. 
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(8 ounces over 14.4 pounds) and reduces its pressure so as to 
pass it through a consumer’s meter at a gauge pressure of four 
ounces over 13.03, estimated prevailing atmospheric pressure at 
Great Falls, then according to the formula the consumer’s meter 
will register 1122 cubic feet, approximately. To state it in 
formula form: 


144 +.5 
Q = 1,000 = 1,121.987 cubic feet 
13.03 + .25 


When gas is measured at high pressure and the measurement 
is expressed at a base pressure, the assumption is indulged in 
that natural gas conforms to the laws of perfect gases. But, 
while it is true that all gases conform closely to Boyle’s or 
Mariotte’s law, it has been found by experience that various 
volumes of natural gas at high pressures will occupy slightly 
greater volume at base pressure than would be obtained by using 
the above formula. The deviation for various gases varies with 
the composition of the gas. Nevertheless, it appears to be the 
common practice in the gas industry to use a table of base pres- 
sure multipliers, evolved from the above formula, for the pur- 
pose of converting readings obtained from displacement meters 
at various pressures into quantities at a standard or base pres- 
sure (see Diehl, supra, pps. 72-74 and 201, et seq.). 

By reason of the fact that a difference of atmospheric pressure 
produces a considerable effect upon the basis of measurement of 
upon the value of the coefficients used when different interpreta- 
tions are placed upon the term “atmospheric pressure,” it has 
become the general practice to adopt as a standard basis for the 
measurement of natural gas an assumed atmospheric pressure 
of 14.4 pounds (that being the atmospheric pressure prevailing 
in most of the gas fields of the United States) and an assumed 
temperature of 60 degrees Fahrenheit. The United States 
Bureau of Mines has issued instructions in connection with the 
standard to be employed in measuring gas in which the United 
States has a royalty or other interest as follows: 

“The standard pressure in all measurements of gas sold or 
subject to royalty shall be 10 ounces above an atmospheric pres- 
sure of 14.4 pounds per square inch regardless of the atmospheric 


pressure at the point of measurement, and the standard of tem- 
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perature shall be 60 degrees Fahrenheit and all measurement of 
gas shall be reduced by computation to these standards no matter 
what may have been the pressure and temperature at which gas 
was actually measured.” (See Diehl, supra, 207). 

Thus, it appears that the utility’s contract in this case con- 
forms to the general practice. However, as will hereinafter ap- 
pear, the Utility in computing the amount of gas it will have to 
purchase from the Pipe Line Company on a pressure base of 
8 ounces over assumed atmospheric pressure of 14.4 pounds in 
order to enable it to deliver an estimated quantity to its con- 
sumers at Great Falls on a pressure base of four ounces over 
actual atmospheric pressure and to take care of line losses, has 
recognized the operation of Boyle’s or Mariotte’s law and has 
taken into account the fact that it buys gas on an assumed at- 
mospheric pressure higher than the actual atmospheric pressure 
prevailing at Great Falls. 


Source of Supply 


Natural gas is piped to Great Falls from the Kevin-Sunburst 
field by means of a 12-inch main line extending from Telstad 
to the city gate, a distance of approximately eighty miles, and 
branch lines of smaller bore extending from Telstad into the 
producing areas. At the date of hearing the total mileage of 
branch lines was estimated at 30 miles. The producing wells 
that furnish the Great Falls supply are not owned or operated 
by the Pipe Line Company but their output is controlled under’ 
long-term contracts. The original contracts for a gas supply 
in the Kevin-Sunburst field were all negotiated by the Hope 
Engineering and Supply Company, the company which, as owner, 
built the pipe lines. Likewise, the original contract for supply- 
ing the utility with natural gas for its consumers at Great Falls 
was an engagement of the Hope Company. The Montana Cities 
Gas Company has succeeded to all the rights and liabilities of 
the Hope Company in and to the various contracts and is now 
the owner of the pipe line. 


Relationship Between Utility and Wholesaler 


[7] Both the Utility and the Pipe Line Company assert that 
P.U.R.1928E. 52 
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there exists no relationship between the companies except that 
of seller and purchaser of natural gas and so far as this record 
is concerned their assertions must be accepted as correct. While 
it appears from the transcript that the Pipe Line Company is 
engaged in selling natural gas to the Anaconda Copper Mining 
Company for use in its reduction works and wire mill at Black 
Eagle, near Great Falls, as well as to the utility, it maintains 
that it is not a public utility subject to our jurisdiction. Wheth- 
er or not the Pipe Line Company is a public utility is not an 
issue in this proceeding; its status can only be determined in a 
proper proceeding (See Gallatin Nat. Gas Co. v. Public Service 
Commission, 79 Mont. 269, 256 Pac. 373). 


Initial Rates 


The establishment of just and reasonable rates for natural 
gas or any other commodity furnished by a public utility is con- 
trolled largely by three factors: (a) the value of the property, 
used and useful, devoted to the public service; (b) the cost of 
operation and (c) the quantity of the product sold. The last 
factor necessarily involves the number of consumers. Where a 
Utility is fully established these factors are fairly constant and 
under the rule that a public utility is entitled to earn a fair 
return upon the fair value of its property, used and useful for 
the convenience of the public, it is not a matter of great difficulty 
to determine what is a fair and just rate, but where, as here, the 
‘Utility is embarked upon a new enterprise—new in the sense 
that it is now furnishing natural gas whereas it previously manu- 
factured and sold artificial gas—the essential factors in their 
fullness are not known but must necessarily be estimated. The 
question, therefore, as we view it, in the determination of whether 
the initial rates proposed by the Utility for natural gas are just 
and reasonable depend upon whether the estimates upon which 
the initial rates are predicated are reasonable estimates—as- 
sumptions that are fairly justified by the known facts and prob- 
abilities of the situation. 


The Utility’s Rate Study 


To sustain the schedule of initial rates proposed to the Com- 
P.U.R.1928E. 
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mission, the Utility produces the witness Foster, an engineer 
in the employ of the William A. Baehr Organization, a firm of 
consulting engineers who work in conjunction with the North 
Continent Utilities Corporation, a company engaged in the 
operation of a group of public utilities, among which is the Great 
Falls Gas Company. Foster testified that the rates under inquiry 
were constructed by him after a careful study of the natural gas 
situation in Great Falls. A rate study, prepared by the wit- 
ness, was introduced in evidence to show the manner in which 
the proposed rates were constructed. The study is segregated 
by the witness into three parts: first, a statement showing the 
results which have been obtained by the Utility since the Com- 
mission’s decision in Re Great Falls Gas Rates, decided May 9, 
1922, 15 M. U. R. 379, P.U.R.1922D, 385, based upon the 
findings of the Commission in that case; second, an estimate of 
conditions as the witness believes they will be for several years 
in the future after the natural gas business of the Utility has 
been built up and an application of the proposed rates to such 
€stimated conditions; and third, the details which have been 
used to analyze the situation and build up the proposed rate. 

Stated briefly, Foster, in constructing the initial rate schedule, 
proceeded upon the assumption that after the Utility has attached 
all the business that it can reasonably he expected to attach after 
a diligent campaign, it will have 6,000 natural gas customers 
consuming 1,103,992,000 cubic feet of natural gas per annum. 
From these consumers he estimates the Utility will derive, under 
the proposed rates, revenue in the amount of $571,434. At that 
estimated time the witness places the value of the utility’s prop- 
erty, used and useful for the convenience of the public, at 
$1,471,648, and estimates its operating expenses at $419,715, 
leaving a net before depreciation of $151,719. Depreciation 
in the utility’s property is computed as of this estimated time at 
$76,822, arrived at by applying a depreciation factor of 2 per 
cent to the value of its plant, excluding land, and a depreciation 
factor of 8 per cent to the value of all other physical property, 
excluding land. This would leave available for return the sum 
of $68,897, which in percentages figures 4.68 per cent of the 
value of its estimated property, physical and intangible. 
P.U.R.1928E. 








820 MONTANA PUBLIC SERVICE COMMISSION. 


Annual Consumption and Number of Consumers 

Foster’s assumption that the Great Falls territory within the 
next few years will only afford 6,000 natural gas consumers of 
all classes with an annual consumption of approximately 
1,100,000,000 cubic feet is vigorously challenged by the Great 
Falls chamber of commerce as an extremely conservative esti- 
mate of what the Utility has a right to expect. Inasmuch as the 
number of consumers and the amount annually consumed in- 
fluence to a very large extent the amount of the Utility’s prop- 
erty investment and operating expenses as well as determines 
the amount of its revenues, we give this estimate our first con- 
sideration. 

The territory which the Utility serves with natural gas em- 
braces the city of Great Falls, county seat of Cascade county and 
principal city of northern Montana, and Black Eagle, a suburb 
located across the Missouri river adjacent to the reduction plant 
and copper wire mill of the Anaconda Copper Mining Company. 
The present population of the region is estimated at 35,000 in- 
habitants. Within the past few years great strides have been 
made in building up the population. The Utility serving Great 
Falls and Black Eagle with electrical energy reports to the Com- 
mission the installation of over 1,000 new meters within the past 
twenty-four months, bringing their total installations to approxi- 
mately seven thousand, or one consumer for every five residents. 
Present indications are that the community will continue to grow 
in population at an even greater rate. A tremendous building 
program is now under way that will result in the addition of 
many substantial industrial, residential, and business structures. 
Great Falls boasts of seven principal industries with an annual 
pay roll of $7,500,000 and a total of 74 minor industries employ- 
ing from two to twenty-five men each. It has 35 miles of street 
and alley pavements, 20 miles of boulevards, 25 miles of street 
railway, 725 acres of parks and playgrounds, a half million dollar 
municipally owned water system, a public natatorium, a public 
market, and is at present engaged in erecting a new million dol- 
lar high school (See “Montana” published by the Department 
of Agriculture, Labor and Industry of the State of Montana, 


Vol. 3, No. 2, pps. 269 to 271). Exhibit 10, introduced by the 
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chamber of commerce at the hearing, gives a numerical summary 
of dwellings, hotels, businesses, etc., in Great Falls as of May 3, 
1928. From the exhibit it appears that Great Falls had of said 
date 4,158 dwellings, 323 duplex houses, 179 apartment houses 
and flats, 36 boarding and rooming houses, 69 hotels and rooming 
houses, 99 grocery stores, 42 cafes and public dining rooms, 37 
soda fountains, 42 auto agencies, 30 tobacco stores and pool 
halls, 18 drug stores, 17 clothing stores, 13 tailor shops, 18 office 
buildings, 18 schools, 14 shoe repair shops, 18 paint shops, 28 
barber and beauty shops, 14 butcher shops, 12 bakeries, 24 
churches, 5 hospitals, 4 banks, 5 commission houses, 3 creameries, 
2 bottling works, 6 printing offices, 11 wholesale machinery shops, 
6 printing shops, 11 coal depots, 5 lumber yards, 6 plumbing 
establishments, 4 railway depots and warehouses, 8 dry cleaning 
establishments, 7 electrical supply stores, 7 manufacturing con- 
fectioneries, 8 hardware stores, 8 jewelry stores, 7 millinery 
establishments, 4 music stores, 3 laundries, 4 theaters, 5 house 
furnishing stores, 4 sheet metal works, 2 iron foundries, 5 black- 
smith shops, 7 photographers, 2 taxidermists, 2 machine shops, 
2 upholsterers, 2 funeral directors, 5 shoe shining parlors, 1 tele- 
phone office, Federal building, courthouse, public library and city 
hall. Topographically, Great Falls is quite level. Due to the 
foresight of its founders it is laid out on a preconceived plan; 
its streets are of the same width and the blocks are uniform. To 
quote the witness Foster, “it is one of the nicest cities to work 
on.” Thus, we have a brief picture of the field in which the 
Utility will operate, < sketch of one of the most progessive cities 
in the United States—a city that possesses perhaps the brightest 
future of any city in the state and a community that has been 
uniformly rated high by public utility interests who have had 
occasion to make surveys of its potentialities. 

In estimating the number of natural gas consumers to be 
expected ultimately, that is, after several years of operation, it 
is customary for natural gas utility promoters to assume one 
consumer for each five people in the territory to be served (See 
“Salient Features of Gas Distribution,” an article by T. H. 
Kerr in the special natural gas edition of the Oil and Gas Journal 
for June 16, 1927). Montana cities that have enjoyed natural 
P.U.R.1928E. 
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gas service for a period long enough to permit the Utility to 
have reached the established stage testify to the accuracy of this 
assumption in Montana at least. The Great Northern Utilities 
Company (owned by the same corporation that owns the Great 
Falls Gas Company), supplies natural gas to Shelby, the county 
seat of Toole county, Montana, situated about one hundred and 
ten miles north of Great Falls. It has a population estimated 
between 2,000 and 2,500 people. On December 31, 1927, less 
than five years after it began operations, the Great Northern 
Utilities Company reported to the Commission that it had 485 
customers. The Billings Gas Company, which furnishes natural 
gas to the city of Billings and the nearby towns of Laurel, From- 
berg, Bridger, Silesia, and Edgar, with a combined population 
estimated by the utility at 25,000, had, on December 31, 1927, 
less than six years after it commenced selling natural gas, a total 
of 4,830 consumers. Havre, which secured its first dependable 
and unlimited supply of natural gas in October, 1926 (See Re 
Havre Nat. Gas Co. 20 M. U. R. —, P.U.R.1927D, 811), is, 
according to the testimony of one of the utility’s officers, rapidly 
approaching a one to five basis. Baker, in the extreme eastern 
portion of the state, exceeds the average with about one customer 
to every three inhabitants but its above-the-average showing is 
doubtless due to the fact that the gas deposits underlie the town. 
Measured by the accepted basis for reckoning and the experience 
of Montana natural gas cities, Foster’s estimate represents an 
extremely conservative figure but when his estimate is considered 
in connection with actual conditions existing at Great Falls, it 
passes from the class of conservative estimates to the category of 
unreasonable assumptions. 

[8] The Utility commenced its natural gas operations with 
over 4,100 consumers, that being the approximate number of 
artificial gas consumers attached to its mains on May 2, 1928. 
Foster’s estimate, therefore, is that within the next five years— 
the period over which his rate study is projected—the Utility can 
only expect, after using due diligence to acquire customers, to 
increase the number of its patrons a trifle less than fifty per 
cent. This assumption is clearly out of line with the experience 
of the Billings Gas Company in changing over from artificial 
P.U.R.1928E. 
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gas to natural gas. Natural gas was first turned into the mains 
at Billings in January, 1922. At that time the Billings Gas 
Company had 2207 artificial gas consumers. During the year 
1922 it added 1726 customers. As of December 31, 1923, it 
reported 4011 consumers; December 31, 1924, 4,285 customers; 
December 31, 1925, 4351 customers, and as December 31, 1926, 
at the end of practically five years’ operations, it reported 4,540 
consumers, or an increase 1926 over January 1922, of over 105 
per cent. As above adverted to, it had 4,830 consumers on the 
last day of the year 1927. While it is not possible to affirm that 
Great Falls Gas Company will undergo the same experience as 
the Billings utility, it does not accord with reason to so materially 
discount the Billings experience as the Utility has here done. 
Billings is a type of city that compares favorably with Great 
Falls, from a publie utility standpoint. Like Great Falls, it is 
a modern city, has fine types of residences, business blocks, and 
publie buildings. Its citizenship is of the same progressive and 
aggressive type. Given a natural gas rate that is reasonable, 
Great Falls possesses all the essentials to substantially duplicate, 
if not better, the Billings record. 


In estimating the annual consumption at 1,103,992,000 eubie 
feet for 6,000 customers, the rate study thereby fixes the esti- 
mated average per customer consumption at 184,000 cubic feet 
per annum. This assumption is flatly contradictory of the results 
obtained by established natural gas utilities in Montana. The 
natural gas utility at Shelby, which in rate and valuation matters 
is under Foster’s jurisdiction, reports to the Commission con- 
sumers and consumption from the first year of its existence up 
to and including 1927, as follows: 


Total customers Total gas Average number 
Year. as of sales in of cubic feet 

December 31st. cubic feet. per consumer. 
DE xbvansaseedceasacaee 209 38,814,700 185,716 
BORE Scccsecscesccusesees 310 72,233,300 233,011 
BE. bawwebesecesiecoscacs 375 93,246,300 248,657 
BEE 060.50009 000 st ccetenes 463 102,540,200 221,470 
1927 wc ccccccccccs eoevese 485 129,434,400 266,875 


The Billings Gas Company reports show that the average con- 
sumption per customer in cubic feet in Billings and the nearby 
towns served by the utility for the last five years was as follows: 
P.U.R.1928E. 
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be. BCC CLT CECT TTT LTTE RTT TT TNT CTT eT TTT cooce 290,477 
oe eh OE ETE COE COS COTTER TT TET TET ETT Te 251,490 
BOE GaWA eh 05068 oe 15S CN REMAOS CON SHEETS CELE EN Meee ee eeneus 251,138 
one OO OE Ce Ee ET Te err oer 222,968 
BEES 6066 60 SESS Ade WEES 4 EUSTACE TA NERE CA Ks CE BEER CEUs ewes ee 249,307 


The Montana-Dakota Power Company, with less than one 
year’s operating data, reported to the Commission that in 1927 
its supply to the cities of Glendive, Miles City, and Terry, Mon- 
tana, and to Marmarth, North Dakota, a total of 287,963,882 
cubic feet of natural gas and that it had on December 31, 1927, 
a total of 966 consumers in the four cities, thus making an 
average annual consumption per customer of approximately 
298,000 eubic feet. 

The report of the Chinook Natural Gas Company for 1927, the 
first full calendar year of its operations, discloses that the average 
consumption per customer at Chinook was approximately 309,000 
‘eubie feet, while the Utility at Baker, Montana, reports an 
average slightly in excess of 277,000 cubic feet per consumer 
for the same period. 

The Havre Natural Gas Company, which on February 2, 
1927, commenced selling natural gas in Havre to all who ap- 
plied, showed for the 11-months’ operations during 1927 an 
average per customer consumption of 160,000 cubic feet. In 
this connection, however, the manager of this Utility testified 
at the hearing herein that during the first four months of 1928, 
the Havre Natural Gas Company sold more natural gas than 
it did during the eleven months in 1927. He reported the num- 
ber of customers as of the date of the hearing at approximately 
850 as against 826 on December 31, 1927. It is evident that 
the increase in gas sales is attributable to the increase in per 
customer consumption rather than to the addition of less tian 
twenty-five new customers. This same witness predicted that 
even though his company did not attach another customer during 
1928, it would sell during that year more than 100,000,000 cubic 
feet of gas over 1927. In view of the actual results obtained by 
natural gas utilities in Montana, we cannot lend our approval 
to Foster’s estimate. Our own Montana experiences are to be 
taken as more reliable guide posts in the construction of a rate 
study than are the experiences of natural gas utilities in other 
P.U.R.1928E. 
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sections of the country where local or climatic conditions differ 
so widely. We do not place any credence in the supposition that 
Great Falls is less likely to attain a normal natural gas con- 
sumption because as a city served with artificial gas its average 
annual consumption per customer was only 19,000 cubic feet, a 
figure stated to be under the average. But, even assuming that 
the artificial gas consumption in Great Falls was lower than that 
found to prevail in other cities, a fact which is not proven in 
the record but merely asserted, there are valid reasons justifying 
such a situation. The Utility’s artificial gas tariff provided 
a rate at $1.95 per 1,000 cubic feet for the first 10,000 cubic 
feet; $1.75 for the next 10,000 cubic feet; $1.55 for the next 
30,000 cubic feet ; and $1.30 per M cubic feet for all over 50,000. 
Great Falls has, and has had, at its doorstep (Sand Coulee and 
Stockett), a vast supply of coal affording it comparattively cheap 
fuel. Artificial gas, at the prices stated, was entirely out of the 
question for fuel purposes. The lighting rates maintained by 
the Montana Power Company at Great Falls would not, all 
factors considered, permit artificial gas to compete with elec- 
tricity for illuminating purposes. The natural result of such a 
combination of existing conditions was to limit the field of em- 
ployment and uses of artificial gas. But, with a rate for natural 
gas that will, when considered in connection with efficiency, 
cleanliness, and convenience, compete with coal or other fuel 
substances, the prediction is in no sense rash that Great Falls 
will become one of the largest per capita gas consuming cities in 
the country. Contrasting the actual experience of the Billings 
Gas Compaany with the forecast for Great Falls, it will be seen 
that whereas the Billings Gas Company with 4,830 customers 
on December 31, 1927, sold during the year 1927, 1,204,154,400 
cubie feet of gas, Foster’s prediction is that Great Falls, with 
approximately 1,200 more customers, will annually consume less 
than the Billings territory by 100,000,000 cubic feet. But, apart 
from the consideration of results obtained in other Montana 
cities, there is ample evidence in the record to justify the con- 
clusion that Foster’s estimate is excessively low. On December 
5, 1927, shortly after Tariff No. 1 covering natural gas rates 
for Great Falls had been filed with the Commission, the manager 
P.U.R.1928E. 
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of the Utility, Mr. Sikes, in the course of a letter written to the 
Commission regarding certain complaints that had been made 
with reference to the proposed initial rate schedule, said: “The 
line being constructed to Great Falls has three times the capacity 
of the line to Billings but, of course, we expect to sell twice as 
much gas.” At the public hearing had herein, Sikes was called 
as a witness and identified the letter in which the above state- 
ment occurred. He offered no reason to the Commission why 
his statement should not stand as representing his honest judg- 
ment in the premises nor did he make any attempt to reconcile 
his estimate with that of Foster’s. Making due allowance for 
the fact that Sikes, in his letter did not fix the time when his 
expectations would, in his opinion, be realized, the outstanding 
fact remains that at a time when a controversy was raging re- 
specting the reasonableness of the initial rates for natural gas 
at Great Falls—a time when interested parties should measure 
their utterances—Sikes volunteered a statement concerning the 
vital factor entering into the determination of a reasonable rate 
for natural gas at Great Falls, which is substantially at 100 per 
cent variance with the estimate contained in Foster’s rate study. 
Bearing in mind that Foster testified that he had never spent 
any time in Great Falls for the purpose of making an actual 
survey of the gas possibilities of the city and that his rate study 
was compiled and constructed in Chicago upon records in the 
office of the Baehr Organization and upon information furnished 
by Sikes from time to time, we are in common sense compelled 
to give to the estimate of the local manager, presumably familiar 
with local conditions and potentialities, a much greater weight. 
Especially is this our obligation when the history of other Mon- 
tana operations in the natural gas industry tend to support the 
manager’s estimate and when it further appears that a survey 
of the gas possibilities in Great Falls was made by an expert 
and that his conclusions support Sikes rather than Foster. We 
refer to the study of the Great Falls territory from a natural gas 
view-point made by Frank Fisher, a Michigan engineer, in De- 
cember, 1925. In making the survey, Mr. Fisher was aided by 
the Great Falls Gas Company to the extent that the Utility 
furnished him with a list of the buildings of the territory. It 
P.U.R.1928E. 
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was Fisher’s judgment at that time that Great Falls offered the 
possibility of an annual consumption of natural gas in excess of 
2,000,000,000 cubic feet. Between the time of his survey and 
Sikes’ estimate of December, 1927, two years elapsed—two years 
of substantial growth in this territory—so that Fisher’s and 
Sikes’ estimates cannot be said to vary materially. In our opin- 
ion, any estimate as to the number of consumers of natural gas 
that can be reasonably expected to be added to the mains of the 
utility at Great Falls within the next several years below 7,000 
consumers, is unreasonably and unduly low, and that any esti- 
mate as to the average annual consumption per customer less 
than 240,000 cubic feet is likewise unreasonable. In other 
words, it is our judgment that any assumption as to the annual 
sales of natural gas at Great Falls and Black Eagle less than 
1,680,000,000 cubic feet per annum is unreasonably low. We 
would be justified, under this record, in adopting a higher esti- 
mate but we select 1,680,000,000 cubic feet as expressing a figure 
that should be taken as the absolute minimum for constructing a 
rate for natural gas at Great Falls. 


Estimate of Property and Business Investment 


The following table, taken from page 6 of the rate study, 
indicates the manner in which the value of the utility’s property 
end business is computed as of the estimated period: [Table 
omitted. } 


Artificial Gas Plant 


[9} Included in the above set-up is the value of the Utility’s 
artificial gas plant which Foster values as of January 1, 1928, 
at $253,025. This fixture is exclusive of the land upon which 
the plant is situated. The plant for manufacturing artificial 
gas has been shut down and is not being used by the Utility 
in connection with its natural gas service at Great Falls. How- 
ever, it suggests that inasmuch as it has no definite assurance as 
to the length of time that natural gas will be available for 
distribution at Great Falls and vicinity, it should be permitted 
to retain this plant so that in the event there should be a fail- 


ure of the natural gas supply it would be in a position to re- 
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open the artificial plant and do business on the old basis. If 
there was any evidence in this record to indicate that there ex- 
ists a reasonable doubt as to the availability of natural gas for 
many years to come, the Utility’s suggestion could be considered 
as having some merit, but where it appears that the Utility 
and the Pipe Line Company have invested or will have in- 
vested by the time their several investments are completed, 
tremendous sums of money, reputed to be over two million 
dollars, the implication is clear that a thorough investigation 
has been made of the source of supply and that it is the judg- 
ment of experts that the life of the field from which the 
supply will be drawn will be long enough to justify the enormous 
outlay of money. The possibility of a failure of the Utility’s 
natural gas supply is entirely too remote to justify the inclusion 
of the artificial gas plant in its capital account on which it may 
justly claim to be entitled to a fair and reasonable return. In 
the value of the Utility’s property, the Commission is limited 
to a consideration of only such property as is actually used 
or useful for the convenience of the public (§ 3884, Revised 
Codes of Montana, 1921). The manufacturing plant, being 
confessedly not in use and its necessity as a stand-by unit af- 
firmatively overcome by the record, it should not be included 
in the rate base. 

[10] In dealing with property and enterprises devoted to the 
public service, equity and fair dealing approve the rule that 
where patents, new processes, contracts for cheaper power, 
or other progressive features are introduced, with the effect 
of quickly rendering obsolete and valueless expensive equip- 
ment that has not been exhausted in the service, and of reduc- 
ing operating expenses, the utility should be permitted to treat 
the superseded property as unusual obsolescence to be amortized 
out of earnings, or the value of the patent, new process, or con- 
tract should be determined and capitalized as a part of the rate 
basis (Pacific Gas & E. Co. v. San Francisco, 265 U. S. 403, 
68 L. ed. 1075, P.U.R.1924D, 817, 44 Sup. Ct. Rep. 537; 
Duluth Street R. Co. v. Minnesota R. & Warehouse Commis- 
sion, 4 F. (2d) 543, P.U.R.1925D, 226; Valparaiso Lighting 
Co. v. Public Service Commission, 190 Ind. 253, P.U.R.1921B, 
P.U.R.1928E. 
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325, 129 N. E. 13; Bonbright v. Arizona Corp. Commission, 
210 Fed. 44, Chap. XIX and XXVII, Whitten-Wilcox, “Valua- 
tion of Public Service Corporations,’ 1928 Edition). In the 
event the manufacturing plant should be eliminated from its 
capital account, the Utility requests that it be permitted to 
amortize the value of its superseded property immediately, that 
is, over a period of years commencing at once. We concur in 
the suggestion but by reason of the fact that we are without suf- 
ficient information, we cannot prescribe a fair amortization 
crder. The record herein merely gives us the Utility’s estimate 
as to the present depreciated value of the artificial gas plant 
and the market value of the land appurtenant thereto. Until 
we are advised as to the cost of dismantling the plant, the revenue 
that will likely be derived from salvage, and other related infor- 
mation, we cannot determine the amount that should be amortized 
nor the number of years over which the plan of amortization 
should extend. We will retain express jurisdiction in this pro- 
ceeding for the purpose of receiving from the utility its proposal 
of a plan of amortization and to receive evidence relevant to said 
plan and to promulgate a proper order in this respect. 


Construction Expenditures, Jan. 1, 1921, to Jan. 1, 1928 


[11] Between January 1, 1921, and January 1, 1928, the 
Utility’s records, according to Foster, show construction expen- 
ditures in the sum of $219,322 and this amount is set up in 
the estimated rate base. Included in this item, however, are 
expenditures for bond discount. On page 1 of the rate study 
there appears a segregation of the property additions by years 
during the aforementioned period. They aggregate $212,355. 
The difference between $219,322 and $212,355, namely $6,967, 
represents discount on bonds. In the 1922 Great Falls Gas 
Company decision, 15 M. U. R. 379, P.U.R.1922D, 3°-, we 
declined to allow the Utility to capitalize bond discount in its 
rate base, stating that the rule approved by this Commission re- 
quires, rather permits, actual bond discount to be amortized 
over the period of the bonds. The inclusion of bond discount 
in the estimated rate base is erroneous. 

[12, 13] This item is subject to a further criticism. As- 
P.U.R.1928E. 
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suming that the book cost of the construction during this period 
is identical with cost of reproduction new, the estimate does 
not take into account the amount of depreciation now actually 
existent in this property. Foster explains his action in omit- 
ting a deduction for depreciation with the statement that the 
Utility did not earn sufficient revenues to take care of a rea- 
sonable rate of return and depreciation. This explanation is en- 
tirely beside the point; neither the hand of time nor the processes 
of deterioration due to use have been stayed by any inability 
on the part of the Utility to set aside out of its revenues amounts 
sufficient to cover accrued depreciation. The property has in 
fact depreciated and it is present value that is important in this 
proceeding. In the absence of an estimate by the Utility as to 
actual depreciation in the property added since January 1, 
1921, we feel justified in the assumption that 2 per cent per 
annum, the depreciation annuity fixed by the Commission in 
the 1922 case, swpra, when applied to the age of the property 
added during the period elapsed since said decision, will afford 
us a fair estimate of the amount of accrued depreciation in the 
additions. * Excluding depreciation from consideration for the 
_year in which new property was added, we believe that the sum 
of $8,371.42 represents a fair estimate of the accrued depre- 
ciation in property added from January 1, 1921, to the first 
day of this year. In other words, we do‘not believe that the 
property set up should carry as the present value of additions 
made between January 1, 1921, and January 1, 1928, at a sum 
in excess of $204,000. 


Additional Distribution Lines and Belt-Line 


To accommodate 6,000 customers, Foster estimates the Util- 
ity will have to add approximately twenty-». it miles of 3-inch 
equivalent mains at a cost of $190,000. Additional services, 
meters, and regulators are figured at $92,950 and the estimated 
cost of a belt-line and feeder is placed at $151,480. While these 
estimates appear to be outside figures, we cannot say that they 


are unreasonably high. 
P.U.R.1928E. 








XUM 








XUM 


RE GREAT FALLS GAS CO. 831 


Working Capital 


[14] Working capital is estimated at $35,000. In the 1922 
case, supra, at p. 420 of P.U.R.1922D, we approved the rule 
that “this item ought to be a practical conception and concrete- 
ly established from the company’s books.” Obviously, we cannot 
apply that rule until the Utility reaches the established stage. 
The tentative figure submitted represents, in round numbers, 
a sum equal to one-twelfth of the estimated annual operating 
expenses. It appears to be a fair estimate and will be tentatively 
accepted until such time as experience indicates the actual 
amounts that are required to be tied up in material and 
supplies and in cash on hand for the payment of employees and 
the regular discharge of accounts payable. 


Cost of Financing 


[15] An allowance of $127,000 is claimed for “cost of fi- 
nancing.” The reasons underlying this claim are the same as 
the ones suggested by the utility in Docket No. 791 (15 M. 
U. R. 379, at 409 et seq. P.U.R.1922D, 385), wherein it 
claimed an allowance of 10 per cent for cost of financing. The 
claim was there rejected and the item eliminated from the 
rate base. We see no reason for including it now. 

The leading case on cost of financing is Galveston Electric 
Co. v. Galveston, 258 U. S. 388, 66 L. ed. 678, P.U.R.1922D, 
159, 42 Sup. Ct. Rep. 351, wherein the Supreme Court of the 
United States affirmed the decree of the United States District 
Court for the Southern District of Texas dismissing the com- 
pany’s complaint against a rate ordinance of the city of Galves- 
ton. In the court below the master had allowed an item of 
$67,078 for brokerage, to which the city took exception. Judge 
Hutcheson in the District Court sustained the exception and 
excluded the item, saying (272 Fed. 147, P.U.R.1921D, 547, 
562, 563): 

“T cannot see that this item stands on any different footing 
than an interest charge for obtaining money, and it has for a 


long time been recognized that the interest which complainants 
P.U.R.1928E. 
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pay upon their bonds, or for the securing of money, has no 
part in a rate controversy. 

“The value of the property in these cases is determined by 
its cost, either actual or reproduction, and this cost cannot truly 
be said to be increased or diminished by the rate of interest paid; 
but such interest charges as are paid must be taken care of 
annually, and not capitalized on for a permanent earning basis. 
As to this particular plant, under the facts I hold that its bro- 
kerage, if it paid any, has or should have been amortized long 
ago, for, as the Supreme Court said, in the Knoxville Water 
Company case [212 U. S. 1, 53 L. ed. 371, 29 Sup. Ct. Rep. 
148] speaking of the effort on the part of the company to ob- 
tain a higher valuation on account of the depreciated property 
through failure to make replacements: 

“ <Tf, however, a company fails to perform this plain duty, and 
to exact sufficient returns to keep the investment unimpaired, 
whether this is the result of unwarranted dividends upon over- 
issues of securities, or of omission to exact proper prices for the 
output, the fault is its own. When, therefore, a public regulation 
of its prices comes under question, the true value of the property 
then employed for the purpose of earning a return cannot be 
enhanced by a consideration of the errors in management which 
have been committed in the past.’ 

“Tf it is sought to include brokerage on the ground that this 
is merely an assumed brokerage, upon the theory that in the re- 
production it would be necessary to pay the brokerage, the 
answer to that contention would be twofold: 

“(1) There is no basis for such an assumption here, in view 
of the actual facts in this case, as to the method by which this 
plant was created through a long period of time, by accretions. 

(2) If in any case brokerage is allowable, I incline to the 
method suggested by the defendants of amortizing it through the 
period in which the franchise has to run, rather than setting it 
up as a permanent addition to the capital, making a return on 
it of 8 per cent per annum a perpetual charge against the pub- 
lie.” 

On the appeal the Supreme Court of the United States, supra, 
speaking through Mr. Justice Brandeis, approved the exclusion 
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of the item with the following language (258 U. S. 388, 397, 
P.U.R.1922D, 159, 167): 

“The other item included by the Master in determining base 
value, but disallowed by the Court, is $67,078 for brokerage fees. 
There is no evidence that any sum was in fact paid as brokerage, 
and there was included, as shown above, the sum of $73,281 for 
organization and business management in calculating the histori- 
cal reproduction cost. The finding of the Master rests upon testi- 
mony that bankers customarily get, in some form, compensation 
equal to 4 per cent on the money procured by them for such 
enterprises. But compensation for bankers’ services is often 
paid in the lessened price at which they take the company’s 
securities, and is thus represented in the higher rate of interest 
or dividend paid on the money actually received by the com- 
pany as capital. The reason given by the Master for including 
the allowance for an assumed brokerage fee, is that a bro- 
kerage fee is ‘a normal incident of large industrial investments, 
and has not been amortized’, since ‘the record shows that the 
plant has been operated at a loss.’ If base value were to be 
fixed by the money expended, brokerage fees actually paid 
might with propriety be included, as are taxes paid pending 
construction. But as the base value considered is the present 
value, that value must be measured by money; and the customary 
cost of obtaining the money is immaterial. We cannot say that 
the court erred in refusing to include in base value an allow- 
ance for hypothetical brokers’ fees.” 

In Minneapolis v. Rand, 285 Fed. 818, 829, the United States 
Cireuit Court of Appeals for the Eighth Circuit, dismissed the 
Minneapolis Gas Light Company’s claim for cost of financing 
in a valuation for rate purposes in the following language: 

“The cost of financing is assumed upon the theory that a com- 
pany, desirous of establishing such a plant, should not be pos- 
sessed of sufficient capital to pay for the plant and should be com- 
pelled to borrow money by floating securities through brokers 
and should be exposed to large discounts if compelled to obtain 
money in this way. The fair value of the plant should not be 


estimated upon such a basis of impecuniosity and exactions, but 
P.U.R.1928E, 53 
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upon the theory if used, of reconstruction, by those financially 
able to build the plant, paying reasonable prices therefor.” 

In Reno Power, Light & Water Co. v. Public Service Com- 
mission, 300 Fed. 645, 667, Judge Farrington rejected an item 
of $65,524 for brokerage, saying: 

“The argument in favor of an allowance for brokerage is not 
convincing. The basis of the rate is the reasonable value of the 
property. What it costs is a circumstance to be considered in 
determining its reasonable value. So, also, is the interest on 
money during construction. One man constructs a utility plant 
with his own money, or with money which he is able to bor- 
row on his own credit, and, therefore, pays no brokerage or 
discount. Another has no money of his own, and but indiffer- 
ent credit; in order to procure money to purchase or construct 
the plant, he is obliged to employ a broker, and issue stock and 
bonds, probably at a discount, which may be much or little vary- 
ing with his credit, and the probability that his enterprise will 
be profitable. Other things being equal, why should the second 
plant be valued higher than the first? Money must be used in 
the construction of a plant, and the reasonable value of its use 
is as real and essential an element in the reasonable value of the 
property as the labor of the men who dig the canals; hence 
reasonable interest during construction is a proper item in caleu- 
lating reproduction cost whether the owner uses his own .funds 
or borrowed money. But the expense incurred in promotion, 
selling stock and bonds, or in otherwise procuring money on which 
interest will be paid, adds nothing to the value of the plant. It is 
to be classed with interest paid on bonded debts. The owner will 
receive a fair return on the reasonable present value of his 
property devoted to public use; this is all he is entitled to, and 
out of this it is but just that he should pay his debts, the prin- 
cipal and interest due on his bonds, and any expense which he 
has incurred in procuring funds, whether it be in the sale of 
stock and securities, or for promotion, brokerage, discount, or 
bonuses, and for this, if his enterprise is prudently conceived 


and conducted, his return will be sufficient compensation, as in 
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the instant case the rate of return on the property is larger than 
the rate of interest paid on the bonds.” 

In a later case between the same litigants (298 Fed. 790, 
P.U.R.1923E, 485, 494), Judge Farrington had the following 
to say concerning brokerage: 

“One man with abundant capital or excellent credit may be 
able to construct a plant without employing brokers or issuing 
bonds; another with little capital and but indifferent credit may 
be obliged to pay large fees for marketing his securities, and 
realize from them much less than their face value. This cost of 
obtaining capital to erect a public utility plant is not property 
which will be used in serving the public. It is not basie value. 
It is an index of the promoter’s lack of credit and capital, rather 
than of reasonable value.” 

The decided weight of authority is against the inclusion of cost 
of financing as an element of the rate base in a valuation of prop- 
erty of a public utility for rate-making purposes (See Com. ex 
rel. Roanoke v. Roanoke Water Works Co. (Va.) P.U.R.1925B, 
303, for a summary of authorities). 


Going Value 


[16] With reference to the element of value generally char- 
acterized as “going concern value” the Utility sets up the amount 
of $200,000, which it characterizes as “very modest.” In our 
opinion a specific allowance for going concern value is not justi- 
fied by this record. 

Going value has been variously defined. We quote the fol- 
lowing from a standard author (See Whitten-Wilcox “Valua- 
tion of Public Service Corporations,” § 740, 2d Edition (1928) : 

“Going value is a peculiarly elusive concept which has arisen 
from the desire or the necessity of splitting up intangible value 
and preserving a residuum after the exclusion of franchise value 
and good will. What seems like a simple definition of going value 
is: That amount by which the value of a utility plant in opera- 
tion, with customers and an established revenue, exceeds the 
value of an exactly similar plant all ready to go, or going, with- 
out any customers or revenue, but so situated that the acquisition 


of customers and revenue is a mere matter of time and ordinary 
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adjustments. Conceived in this way going value is supposed to 
steer clear, on the one side of good will, which can have value 
chiefly in the absence of monopoly and on the other side, of 
franchise value which arises chiefly out of monopoly. Thus going 
value is not derived from competition; nor from monopoly 
either. It is clear that a purchaser investing in property for 
the sake of he income to be derived from it will pay more for a 
property with a developed income than for a property without it. 
That difference is going value in a purchase case but, mark you, 
if the question is one of valuation for rate purposes, you must 
squeeze goodwill and the franchise all out of the concept. As 
a result of these limitations one might almost say that going 
concern or going value in a rate case is that element of value 
with respect to which Commissions and courts throw out all the 
testimony of the experts and then make their own guesses, and 
this disposition of the element—where it is allowed at all—seems 
to be inevitable for the reason that no specific method of meas- 
uring going value thus far proposed by the experts seems to re- 
deem the subject from a morass of hypothetical fact and fantastic 
conclusion.” 

In a recent decision of this Commission, Re Union Electric 
Co. Report & Order No. 1518, 21 M. U. R. —, P.U.R.1928E, 
396, 404, decided August 25, 1928, we held that where a pub- 
lie utility is valued as a going concern, it is not proper to make 
an arbitrary separate allowance for going concern value. We 
there said: 

“That ‘good will’—indicating that element of value which 
inheres in the fixed and favorable consideration of customers, 
resulting from an established and well conducted business—has 
no place in the fixing of valuation for the purpose of rate mak- 
ing of public service corporation, has been the accepted rule 
since the decision of the Supreme Court in Willcox v. Consoli- 
dated Gas Co. 212 U. S. 19, 52, 53 L. ed. 382, 29 Sup. Ct. 
Rep. 192, 48 L.R.A.(N.S.) 1134, 15 Ann. Cas. 1034. On the 
other hand, it is equally well established that ‘going concern’— 
indicating that value which inheres in a plant where its business 
is established, as distinguished, from one which has yet to es- 


tablish its business—is an element of value that constitutes a 
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property right that must be considered in fixing the value of 
the property upon which the owner has a right to earn a fair 
return when his property is dedicated to a public use. Des 
Moines Gas Co. v. Des Moines, 238 U. S. 153, 59 L. ed. 1244, 
P.U.R.1915D, 577, 35 Sup. Ct. Rep. 811. No rule of thumb 
or formula has been devised whereby ‘going concern’ value may 
be definitely measured. In fact, a survey of the decided cases 
—Commissions and courts—compels the conclusion that there 
is no uniformity in approach or in results as between Com- 
missions or as between courts. The method commonly employed 
by Commissions and courts in assigning a monetary value to 
‘going concern’ is to allow a certain percentage of the value at- 
tributed to physical elements comprising the utility’s property. 
This appears to be an indefensible method and involves sheer 
guesswork. Having in mind the Des Moines Gas Case, supra, 
and Galveston Electric Co. v. Galveston, 258 U. S. 388, 66 L. 
ed. 678, P.U.R.1922D, 159, 42 Sup. Ct. Rep. 351, cases where- 
in the Supreme Court of the United States affirmed the actions 
of the lower courts in refusing allowances for ‘going value’ in 
addition to percentage allowances—12 and 13.3 per cent—of the 
base cost of labor and materials for overheads and expenses of 
organization and business management—neither of which cases 
have been reversed—we believe that where a utility property is 
valued on the basis of reproduction cost new, less depreciation, 
and the items of organization, expenses, etc., are taken into con- 
sideration and included in a general allowance for overheads, and 
the subsequent business development costs are paid out of op- 
erating expenses, no additional sum should be allowed for going 
concern value. This view has the support of recent cases and 
recent pronouncements of text-writers on the subject. See 
Hardin-Wyandot Lighting Co. v. Public Utilities Commission, 
118 Ohio St. —, P.U.R.1928D, 560, 162 N. E. 262; Ports- 
mouth Gas Co. v. Public Utilities Commission, — Ohio —, 
162 N. E. 106; Cincinnati v. Public Utilities Commission, 113 
Ohio St. 259, P.U.R.1925E, 432, 148 N.E. 817; Capital Water 
Co. v. Public Utilities Commission, 44 Idaho, 1, P.U.R.1928C, 
473, 262 Pac. 863; Groninger on Public Utility Rate Making 


(1928) p. 84; Whitten on Valuation of Public Service Corpora- 
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tions, 2d Edition, Chap. XXIX; Lewis on ‘Going Value and 
Rate Valuation,’ article in Michigan Law Review, Vol. XXVI, 
May, 1928; Bemis on ‘Going Value in Rate Cases’ in the Su- 
preme Court, article in Columbia Law Review, Vol. X XVII, 
May, 1927. . . . Under our uniform classification of ac- 
counts such items appertaining to the cost of attaching business 
as advertising, soliciting, appliances, demonstrations, etc., are 
charged to operating expenses. Under these circumstances we 
feel that we are giving to the element of going concern the con- 
sideration and value that it deserves. Where the cost of attaching 
and developing the business has been paid by the consumers, our 
failure to give that fact due and proper consideration in the 
valuation of a utility as a going concern would have the effect 
of compelling consumers to pay an income on items of cost or 
value furnished by them.” 

That language is peculiarly appropriate to this case. In its set 
up the Utility has applied to labor and material prices the per- 
centages allowed in the 1922 case (15 M.U.R. 379, P.U.R.1922D, 
385) for overheads, namely: engineering and superintendence, 
4 per cent; interest during construction, 4 per cent; insurance, 1 
per cent; omissions and contingencies, 2 per cent; and organiza- 
tion and legal expense, 3 per cent. It has in the past paid the 
cost of attaching and developing its business out of operating 
revenues (15 M. U. R. at p. 417) and it has the undoubted 
right in the future to absorb such costs in similar manner. While 
in the 1922 case, supra, the Commission was substantially of 
the same mind that it now is respecting the proper method of 
giving effect to going concern value in a valuation for rate mak- 
ing, it made an arbitrary allowance of $10 per consumer as 
representive of any possible uncompensated value of their at- 
tachment to the business “in order that no injustice be done.” 
If that method were followed in the instant case, the arbitrary 
value of the Utility’s going concern value on the basis of 6,000 
consumers would be $60,000 instead of $200,000. 


Cost of Gas. 


According to the rate study the Utility will pay to the Pipe 


Line Company for gas purchased during the estimated year the 
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sum of $324,000. That sum represents the cost of 1,200,000,000 
cubic feet (measured on a standard or base pressure of 8 ounces 
above an assumed atmospheric pressure of 14.4 pounds and at 
60 degrees Fahrenheit), at 27 cents per 1,000 cubic feet. 

Foster assumes in connection with the cost of gas that the 
Utility will suffer a line loss—unaccounted for gas due to leakage 
in the mains, condensation, theft, etc.,—of 20 per cent. In other 
words, his assumption is that the amount of gas estimated to be 
sold during the estimated year, namely, 1,103,992,000 cubic 
feet, equals but 80 per cent of the amount that the Utility will 
have to purchase from the Pipe Line Company. On that basis 
the Utility would buy 1,375,000,000 cubic feet of natural gas, 
measured on a base pressure of 4 ounces over atmospheric pres- 
sure. By reason of the increase in the volume of gas that ac- 
companies a conversion from a higher pressure base to a lower 
one, as above explained, Foster says that it will only be neces- 
sary to purchase 1,200,000,000 cubic feet on the higher pres- 
sure base in order to deliver the 1,103,992,000, estimated 
sales, and absorb a line loss of approximately 271,000,000 cubic 
feet. Stated in percentages, the increase Foster assigns to the 
change in base pressure is 14.58 per cent. This exceeds by 2.38 
per cent the percentage increase found by the application of 
Diehl’s formula supra, based on Boyle’s or Mariotte’s law of 
gases. This variance might be accounted for on the theory 
above adverted to, namely, that natural gas does not conform 100 
per cent to the laws of perfect gases; that there is a deviation 
and the amount of the deviation varies with various natural gases, 
depending upon the composition of the gas and that various 
volumes of natural gas at high pressure will occupy slightly 
greater volume at lower base pressures than would be obtained by 
the use of the above formula. 

[17] However, whatever generosity exists in the estimate as 
to the amount of natural gas required to be purchased, is more 
than offset, in our judgment, by the estimate of 20 per cent for 
line losses. This amount is unreasonably high. In 1927 the 
Great Falls Gas Company reported to the Commission a 12.66 
per cent line loss; Havre, 12.40 per cent; Shelby, 10.22 per 


cent; Chinook, 5.65 per cent; Billings, none (due to the fact that 
P.U.R.1928E. 
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under the Billings utility’s contract with the Gallatin Natural 
Gas Company, it settles on the basis of gas delivered to the 
customers’ meters), and the Montana-Dakota Power Company, 
which commenced selling natural gas to Miles City, Glendive, 
and Terry, Montana, and Marmarth, North Dakota, early in 
1927, piping its own supply from the Cabin Creek and Water 
Dome gas fields, reported 18 per cent for the entire system, in- 
cluding the pipe lines leading from the gas fields. Havre’s 
line loss of 12.40 per cent for 1927 will be substantially re- 
duced in 1928 according to the testimony in the record of the 
office manager of the Havre Natural Gas Company. We be- 
lieve that any estimate that places line loss at a percentage in 
excess of 12} per cent is unreasonable. 

If the percentage of line loss is reduced to 124 per cent, the 
amount of gas required by the Utility on the lower pressure base 
will be 1,262,705,000 (i. e. 1,103,992,000 plus 157,713,000). 
Using Diehl’s formula, supra, for converting this quantity into 
the pressure base upon which the Utility purchases we arrive at 
the figure 1,124,526,400 cubic feet, as being the amount of gas 
that the utility would have to purchase from the Pipe Line Com- 
pany at 27 cents per M to sell 1,103,992,000 cubic feet and ab- 
sorb a 124 per cent line loss. The cost of gas under this set up 
would be $303,622.12 as against $324,000 set by Foster, a 
ditference of $20,337.88. 

From a consideration of the fact that for each 1,000 cubic feet 
the Utility putchases from the Pipe Line Company on the base 
pressure provided in its contract it is able to deliver to its cus- 
tomers 1,%22 cubic feet, it is obvious that the cost of gas per 
thousand cubic feet on a pressure base of four ounces above at- 
mosplerie is 27 cents divided by 1122 multiplied by 1,000 or 
24.064 cents per thousand cubic feet. This gives Great Falls a 
wholesale rate for its natural gas which is less than the average 
paid in Billings for the past two years where the Utility buys 
on a sliding scale. Billings Gas Company for 1927 paid the Pipe 
Line Company $306,911.42 for 1,204,154,400 cubic feet or on 
an average of 25.48 cents per thousand cubic feet and in 1926, 


it paid at the rate of 25.32 cents per thousand cubic feet. Bill- 
P.U.R.1928E. 





XUM 








RE GREAT FALLS GAS CO. $41 


ings gas is bought and sold on the same pressure base—four 
ounces above atmospheric. 

[18] Whether or not the rate of 27 cents per thousand cubic 
feet when corrected to the contract pressure base is a reasonable 
or unreasonable wholesale rate, we are not in a position from 
this record to judge. Some of the participants have characterized 
the contract between the Utility and the Pipe Line Company as 
improvident but the mere unsupported assertion is not sufficient 
upon which this Commission can make a specific finding. So 
far as this case is concerned we are bound to proceed upon the 
assumption that the rate charged the Utility by the Pipe Line 
Company is not unreasonable. This will leave the question 
open to a determination in a proper proceeding, if it should arise. 


Distribution, Commercial, Etc., Costs 


[19] The total cost of operations (not including cost of 
gas purchased, or taxes) figures from Foster’s estimates of 
$0.06885 per thousand cubie feet of gas sold. Contrasted with 
this estimate is the experience of the Billings Gas Company, 
which, for the last five years shows operating costs (excluding 
cost of gas purchased and taxes) per thousand cubic feet of gas 
sold, as follows: 1927, $0.0507; 1926, $0.04742; 1925, 
$0.04246; 1924, $0.0523, and 1923, $0.0734, or an average of 
$0.0532 (for the five years) per thousand cubic feet sold. We 
see no justification for the estimates that producing an operating 
cost per thousand cubic feet of gas sold (excluding cost of gas 
purchased and taxes) over a cent and a half in excess of a figure 
which five years’ actual experience in this field has proven to be 
the average. It is idle to say that conditions are different at 
Billings because whatever difference there exists between the sit- 
uation at Great Falls and Billings from a cost of operation 
standpoint works to the disadvantage of the Billings Gas Com- 
pany, which instead of operating in a relatively small, compact 
territory, operates in six cities, maintains six distribution sys- 
tems, with their incidental supervision and maintenance, and 
relatively has a higher commercial expense. As the consumption 
increases, this cost per M cubic feet should decrease in accord- 


ance with the recognized fact that it costs relatively less to fur- 
P.U.R.1928E. 
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nish a larger quantity than a smaller quantity. The fact must 
be recognized, however, that in the transition from an artificial 
plant to a natural gas business, the Utility will initially be 
put to some extraordinary expenses, such as adjusting the 
burners to natural gas, and will initially have higher commercial 
expenses than are considered ordinary due to necessary appli- 
ance demonstrations, advertising, and development work. Con- 
sidered over a period of five years, it is our judgment that an 
average operating cost per M cubic feet sold, excluding cost of 
gas purchased, taxes and depreciation, should not exceed $0.055. 


Taxes (Regular) 


In the estimate of operating expenses appears the item “Taxes, 
$8,200.” This comprehends the general property taxes levied by 
state, county, and city. A portion of this estimated sum repre- 
sents taxes upon the artificial gas plant and land heretofore used 
in connection therewith. Because the Commission has come to 
the conclusion that the artificial gas plant and the land appur- 
tenant to it do not constitute property “used or useful for the 
convenience of the public,” this item for taxes is excessive. How- 
ever, in other respects the estimate appears to be within reason- 


able bounds. 
Franchise Tax 


[20, 21] As part of the operating expenses Foster sets up the 
sum of $11,000 to cover a 2-per cent gross receipts tax payable 
to the city of Great Falls. 

In January, 1908, the city of Great Falls granted to Charles 
V. Gordon, his associates, successors, and assigns, the right for 
thirty-three years to erect and maintain a gas manufacturing 
plant within the city limits and to excavate and lay pipes, etc., 
for the proper distribution of gas in and through the streets and 
alleys of Great Falls (subject to certain exceptions not material 
here). Section 5 of the franchise ordinance (Ordinance No. 
310) contains the following proviso: 

“The grantee, herein in consideration of the granting of this 
franchise, shall during the life of this franchise pay to and for 


the use of the said city of Great Falls an amount equal to 2 
P.U.R.1928E. 
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per cent of their gross receipts from the sale of gas in the said 
city; the payments to be made to said city on or before January 
10th, of every year for the gas sold the preceding year. . 

This tax is in addition to the regular state, county, and city 
taxes, and when paid is properly chargeable to operating ex- 
penses. 

The obligation imposed by § 5 of the franchise ordinance was 
doubtless imposed upon the theory that the corporation would 
have to bear it. The fact is, however, that it is the gas consum- 
ers—not the company—who have to pay. In practical operation 
it discriminates against the ratepayers of the Utility in favor of 
the taxpayers who are not users of the utility’s service. It is a 
“painless” method of raising revenue for municipal purposes 
but its exaction from the utility is bound to be reflected in higher 
gas rates or lowered service. In Re Helena Light & R. Co. 14 
M. U. R. 282, P.U.R.1922A, 112, 124, we characterized a similar 
gross receipt tax as “a relic of the days when franchises were 
evolved out of a spirit of bargain and sale, with no clear concep- 
tion of the street railway’s function as a public service corpora- 
tion and without regard for patrons’ right to a service burdened 
by as few operating costs as possible, whether imposed by pub- 
lie or private agency.” This form of indirect taxation upon 
consumers is now quite generally recognized as fundamentally and 
economically unsound. While it might be considered perfectly 
natural that a municipality, anxious to keep down the local 
tax rate by which it is so largely judged, should seek to unload 
upon public utilities a portion of the burden of providing reve- 
nues for municipal requirements, such a policy necessarily reacts 
upon the public served by the utilities. A public utility has no 
mysterious sources of revenue, but must obtain its funds from 
the people that use its service. Any burden imposed upon the 
utility must ultimately be borne by these consumers. We can 
see no difference in principle between a franchise provision that 
imposes a gross receipts tax upon a utility and one that im- 
poses the burden upon the Utility of furnishing a city with its 
service free for municipal purposes, or one that imposes upon a 
street railway the burden of paving streets upon which it lays 


its tracks. They are all species of special taxation which dis- 
P.U.R.1928E, 
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criminate against ratepayers. In more recent years Public Serv 
ice Commissions have been stepping in and relieving the con- 
sumers of these onerous and discriminatory burdens (Re Phoenix 
Street R. Co. (Ariz.) P.U.R.1926A, 671; Com. ex rel. Virginia 
R. & Power Co. v. Portsmouth (Va.) P.U.R.1924B, 130). This 
Commission, in Public Service Commission v. Billings Utility 
Co. 11 M. U. R. 187, relieved a heating utility of the burden 
of providing the city of Billings with free heat for its municipal 
buildings in the face of a franchise ordinance requiring as one 
of the conditions of occupying the streets and alleys of Billings 
that such free heat be furnished. The city of Billings carried 
our decision to the supreme court of Montana (Billings v. Pub- 
lie Service Commission, 67 Mont. 29, P.U.R.1923E, 77, 83, 214 
Pac. 608), where our action was affirmed by the court, which 
said, in part: 

“Discrimination of this sort is not to be tolerated, and the 
Commission was right in putting a stop to it.” 

In our original opinion in the case, we said: 

“That the ordinance in question is a contract is evident, but it 
is a contract between the state on one side (through its agent the 
city) and the utility on the other. Such rights as the munici- 
pality of Billings has under this contract are granted to it by the 
state and are subject to modifications or withdrawals by the state. 
The Commission deems it well settled by the decision of the 
supreme court of the state of Montana in State ex rel. Billings 
v. Billings Gas Co. 55 Mont. 102, P.U.R.1918F, 768, 173 Pace. 
799, that it has full and exclusive jurisdiction over the sub- 
ject of rate regulation, and it regards the free service clause of 
this ordinance as so intimately connected with the making of a 
rate that to separate the two is impossible and it seems imprac- 
ticable to consider the rate question except in connection with 
the question of free heat. 

“The Commission is of the opinion that the furnishing of this 
free service, although in compliance with the terms of the or- 
dinance, is a species of evident discrimination against those con- 
sumers who are required to pay a higher rate for heat. The fur- 
nishing of free heat under such conditions compels those con- 
sumers to bear a public burden which should equitably be borne 
P.U.R.1928E. 
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by all of the taxpayers of the city of Billings. The cost of the 
heat furnished the city is paid only by those consumers who 
purchase heat from this utility. The burden of taxation is thus 
unequally imposed.” 

If the state, armed with the police power and acting through a 
designated agency invested with the exclusive control, supervi- 
sion, and regulation of public utilities, can strike down a rate- 
fixing franchise ordinance (See State ex rel. Billings v. Billings 
Gas Co. 55 Mont. 102, P.U.R.1918F, 768, 173 Pac. 799), can 
void a provision in a franchise ordinance requiring free utility 
service to a city (See Billings v. Public Service Commission, 
supra), and can relieve a utility of its franchise obligation to run 
street cars over a given line when the operation of such a line 
becomes onerous and burdensome (See Helena v. Helena Light 
& R. Co. 63 Mont. 108, P.U.R.1922E, 588, 207 Pac. 337), it 
ought to be able in the exercise of the same power to strike down 
other conditions in such an ordinance, the effect of which is to 
devote revenues of a utility which should go to the reduction of 
rates, or to the betterment of facilities or service, to the advan- 
tage of taxpayers of a city generally and to the disadvantage of 
ratepayers. 

If the Utility were to continue to pay a gross receipt tax to the 
city of Great Falls, it would be incumbent upon it to keep sepa- 
rate account of the gas sales within the city of Great Falls as the 
tax is imposed upon “gross receipts from the sale of gas in tie 
said city.” The revenues derived by the Utility from the sale 
of natural gas at Black Eagle, and other points outside the cor- 
porate limits of Great Falls, would not be subject to the 2-per 
cent gross receipts tax and it would follow as a matter of course 
that consumers residing outside the city limits would be entitled 
to a rate schedule that would reflect the lesser cost. We would 
then have the spectacle of a consumer living just inside the cor- 
porate limits paying more for his natural gas than a consumer 
living just outside the city limits, although the service in each 
case would be identical. Such a discriminatory situation can- 
not be tolerated. 

It is our judgment, and we so hold, that payment of the gross 


receipts tax by the utility will result in unlawful discrimina- 
P.U.R.1928E. 
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tion against consumers of natural gas living within the corporate 
limits of Great Falls in favor of taxpaying nonconsumers living 
within the city limits and in favor of consumers living in Black 
Eagle and at other points outside of the corporate limits of 
Great Falls. The Utility is, therefore, relieved of the burden 
imposed by § 5 of Ordinance No. 310 of the ordinances of the 
city of Great Falls, and is directed to not pay said gross receipts 
tax. The item will accordingly be eliminated from the estimate 
of operating expense. 

Our conclusion does not encroach upon any right of self govern- 
ment in purely local matters vouchsafed to the municipality 
by constitutional or legislative provision. As was said by the 
supreme court of Montana, in Helena v. Helena Light & R. Co. 
supra, at p. 595 of P.U.R.1922E: 

“. . . the state may, through the Public Service Commis- 
sion, relieve the railway company of the burden (franchise bur- 
den) thus imposed (citing a case from the Supreme Court of 
the United States), and this conclusion does not impinge upon 
the right of the inhabitants of a municipality to a measure 
of self-government with respect to matters of purely local con- 
cern. The streets of a city are public highways (§ 1612, Rev. 
Codes, 1921), and though the city is charged with the duty of 
keeping them in repair and the cost of maintenance is imposed 
upon the city, nevertheless, jurisdiction over them is primarily 
in the state, and the city acts with respect to them subject to 
the general laws of the state.” 

We deem this language particularly apropos of the instant sit- 
uation because the consideration for the burdensome franchise 
tax imposed was the right to the use of the streets and alleys 
of Great Falls for the purpose of laying down gas mains. 


Operating Revenues 


Foster estimates that from the sale of 1,103,992,000 cubic 
feet of natural gas the Utility will derive $571,434, or on the 
average of 51.76 cents per M cubic feet of gas sold. It follows 
from our conclusion that the estimated sales are unreasonably 
low that the estimate of annual revenue is likewise unreason- 
ably low. On the assumption that the Utility will derive 51.76 
P.U.R.1928E. 
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cents per M cubic feet sold, our estimate of the annual sales 
(1,680,000,000 cubic feet), would yield revenue in the amount of 
$869,568, substantially $300,000, above Foster’s estimate. 
If Foster’s assumed 6,000 customers consumed on the average 
of 240,000 cubic feet of gas per annum, which we have found 
to be a reasonable estimate of the minimum average per cus- 
tomer consumption, the annual revenue at 51.76 cents per M 
cubic feet sold would be $745,344, or approximately $174,000 
more than the rate study estimate. 


Depreciation Annuity 


[22] The utility claims that it should be permitted to annually 
set aside 8 per cent of the value of its mains, services, meters, 
regulators, and general equipment to cover depreciation. By 
reason of our former holdings, allowing a liberal reserve for 
depreciation in the case of natural gas utilities, we are not dis- 
posed to question the claim but will allow an annual set up of 8 
per cent on all the elements of physical depreciable property, less 
land, to be computed on the basis of the actual value of the phy- 
sical property, that is, reproduction cost less depreciation. 


Federal Income Tax 


From its estimated net income after depreciation the Utility 
in its rate study makes a deduction in the sum of $6,000 to cover 
its estimate of income tax that it will have to pay the United 
States. Under the Federal law corporations are required to 
pay an income tax of 124 per cent on their net income, and their 
stockholders, as individuals, are relieved from including the divi- 
dends received in their taxable income. Whether this tax should 
be treated as an operating expense, in the same manner that gen- 
eral taxes are treated and be passed on to the consumer in the 
form of higher rates for service, or whether Federal income 
tax should be treated as a deduction from income and go to the 
reduction of dividends otherwise payable was a much mooted 
question until the decision of the Supreme Court in Galveston 
Electric Co. v. Galveston, 258 U. S. 388, 66 L. ed. 678, P.U.R. 
1922D, 159, 169, 42 Sup. Ct. Rep. 351, wherein the Court held 
that Federal income tax was to be included in operating ex- 
P.U.R.1928E. 
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penses the same as any other tax, but that it was proper in 
fixing a fair rate of return to take cognizance of the deduction. 
In that case, Mr. Justice Brandeis, speaking for the Court, said: 

“In calculating whether the 5-cent fare will yield a proper 
return, it is necessary to deduct from gross revenue the expenses 
and charges; and all taxes which would be payable if a fair re- 
turn were earned are appropriate deductions. There is no dif- 


ference in this respect between state and Federal taxes or be-— 


tween income taxes and others. But the fact that it is the Fed- 
eral corporate income tax for which deduction is made, must 
be taken into consideration in determining what rate of return 
shall be deemed fair. For under § 216 the stockholder does 
not include in the income on which the normal Federal tax is 
payable dividends received from the corporation. This tax 
exemption is, therefore, in effect, part of the return on the invest- 
ment.” 

In the later case of Georgia R. & Power Co. v. Railroad Com- 
mission, 262 U. S. 625, 67 L. ed. 1144, P.U.R.1923D, 1, 6, 43 
Sup. Ct. Rep. 680, the subject was again before the Court and 
in holding that the lower court erred in disallowing Federal in- 
come tax as a proper operating charge, Judge Brandeis, speaking 
for the Court, again remarked that the fact of this deduction 
should be taken into consideration by a regulatory Commission 
in determining the fair rate of return. To quote Mr. Justice 
Brandeis: 

“It must be borne in mind, as pointed out in Galveston Elec- 
tric Co. v. Galveston, supra, that, since dividends from the cor- 
poration are not included in the income on which the normal 
Federal tax is payable by stockholders, the tax exemption is, in 
effect, an additional return on the investment. A return of 7} 
per cent—in addition to this tax exemption— can not be deemed 
confiscatory.” 

[23] A difference of opinion has arisen as to the manner of 
giving effect to the rule of the Galveston and Georgia Railway 
cases, supra. In Re Philadelphia Rapid Transit Co. P.U.R. 
1926B, 385, 411, a decision by the Pennsylvania Public Service 
Commission, illustrates the divergent views. The majority of 
the Commission in that case held “the true rule under the Gal- 
P.U.R.1928E. 
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veston case, supra, and in York v. Public Service Commis- 
sion, 85 Pa. Super. Ct. 139, in our judgment is to first 
include the total tax in expenses and then deduct the 
amount of the resulting exemption from the fair return other- 
wise allowable.” The majority found that the “resulting exemp- 
tion” amounted to 40 per cent and deducted that percentage of 
the estimated income tax from the allowable fair return. The 
minority held to the opinion that “the Commission should deduct 
the entire amount of Federal income tax included in operating 
expenses from the amount of fair return that would otherwise be 
allowed.” We are inclined to view the majority decision as the 
correct method of measuring the resulting exemption to a stock- 
holder, 
Conclusions 


Employing the estimates hereinabove found to be the maximum 
and minimum reasonable estimates that should be the basis of a 
schedule of natural gas rates for application at Great Falls, 
Montana, and vicinity, we arrive at the following estimates of (a) 
property and investment; (b) operating expenses; (c) operating 
revenues, and (d) return on investment: 


(a) Estimated Valuation of Physical Property and Business. 


Value of company’s property as of January 1, 1921, on Janu- 
ary 1, 1928, price basis (cost of reproduction new less 
depreciation) Foster’s estimate ............-.e+eeeeeees $455,731.00 
Value of additions made between January 1, 1921, and Janu- 
ary 1, 1928 (Book cost $212,534 less estimated depreciation 





ME nn cis ancncaesddsneakea ahaa bau 204,162.58 
Additional distribution for 7,000 customers ..... cecccccecece 424,425.00 
Cost of Belt-line and feeder ......... pd Sikeracod ate oa pbhaneene’ 151,480.00 

BEE Medi seieseaeedesisnesen bes cttdsih< Siemans $1,235,798.58 
Less value of artificial gas plant .............. $253,025.00 

WE TARE i ccvvesccsscws 28,080.00 281,105.00 

Total Shpeieel, WOOPOTG on. oo vccccerccncctaveces $954,693.58 
Fair allowance for working capital (estimated) ......... eee 41,250.00 

Total property and business .............ee0e eee. $995,943.58 
(b) Estimated Operating Expenses. 
Cost of gas purchased .........ccccsccccccccecccccccccce «+ $463,000.58 
All other costs, except taxes ............e00. Sesccoscvesees 92,400.00 
Taxes (regular—franchise tax excluded) ...... bnendescdeoun 7,500.00 

Total eee eS eSeeeeeererreeeee eeeereeeeeeeeeeee $562,900.58 
P.U.R.1928E. 54 
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(c) Estimated Revenue. 


1,600,000 M cubie feet @ 51.76 cents (Foster’s estimated aver- 
age revenue per M cu. ft. under schedule of rates pre- 


REE cendaeseciduetenceatakidenkaktheasinee au buanan $869,568.00 
(d) Estimated Return on Investment. 
Estimated investment in property and business (Table A).... $1,023,943.58 
Estimated operating revenues (Table C) ............+-+++04+ 869,568.00 
Estimated operating expenses (Table B) .........+46. eoceces 562,900.00 
Net before depreciation ..........ccccecsccccecccce $306,668.00 
Fair allowance for depreciation (8% on all physical deprecia- 
BED PEOPETE) conc cece ccccccececccesccccvcecercsesess 78,615.48 
Net after depreciation ......cccceccccccccvcccccces $228,052.52 
Deduction for Federal income tax (estimated at 124%, current 
re eee ee 25,000.00 
Deduction for estimated maximum reasonable annual amorti- 
SEIS GAGGED o.oo odidc dete ccstssececsnseseveseneseeceds 20,000.00 
Total available for return ..... jocnecens eseeetas -» $183,052.52 
Net return on property and business ............0eeeeeeeees 17.87% 


The above tables are constructed upon the basis of 7,000 cus- 
tomers, consuming annually 1,680,000 M cubic feet of natural 
gas. In Table A, we have increased the estimate of the cost 
of the additional distribution mains, ete., given by Foster at 
$282,950, by the sum of $141,475. This is an outside figure 
and is to be taken as a maximum reasonable estimate. In the 
same table we have increased the estimated fair allowance for 
working capital as submitted by Foster by 16% per cent, repre- 
sentative of the percentage increase in our estimate of 
the number of consumers, namely, 7,000, over Foster’s as- 
sumption of 6,000 consumers. In Table B, in figuring the cost 
of gas, we have proceeded upon the assumption that the quantity 
of gas sold, namely, 1,680,000 M cubic feet, constitutes but 
874 per cent of the amount the Utility will be required to pur- 
chase by reason of line losses. Thus the total purchased will be 
1,924,000 M ecubie feet, but inasmuch as this figure is on a 
pressure base of four ounces above atmospheric it must be con- 
verted to a base pressure of eight ounces above assumed atmos- 
pheric pressure of 14.4 pounds to determine the amount of gas 
the Utility will have to purchase at 27 cents per M cubic feet. 
By application of the formula, above used, we find this sum to be 
1,715,000,000 cubic feet. Other operating costs, except taxes, 


are computed on the basis above suggested as the maximum, 
P.U.R.1928E, 
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to-wit: $0.055 per M cubic feet of gas sold. Taxes are esti- 
mated upon approximately the same basis as that used by Foster ; 
a reduction in his figure results from the elimination of the 
manufacturing plant and land appurtenant. 

[24] A rate of return of 17.87 per cent is obviously unreason- 
able. In the 1922 Great Falls Gas Case, 15 M. U. R. 379, P.U.R. 
1922D, 385, we allowed 8 per cent as a reasonable rate of return 
and we adhere to that standard herein. The allowance for re- 
turn at 8 per cent is $81,915.48 less a proper sum to conform to 
the views expressed by the Supreme Court of the United States 
in Galveston Electric Co. v. Galveston, swpra, due to the fact that 
the Federal income tax is treated as an operating expense. 

A schedule of rates for natural gas that will yield to the utility 
an average revenue of 45 cents per thousand cubic feet of gas sold 
would appear to be a fair and reasonable schedule. On that basis 
the situation would be thus: 





Estimated investment in property and business ............- $1,023,943.58 
QUARTER TOTMMED oo occ ccccccsecercccsecenscneseneeeeseus 756,000.00 
Operating expenses 
GE OEE vc wccepodcexeceeeesmns desis eshte $463,000.00 
Other costs, except taxes .........eeeeeeeees 92,400.00 
BE COED vk wns con ccd nbercoscdcecces 7,500.00 562,900.00 
Net before depreciation ...........eeeeeeceeeecees $193,100.00 
Fair allowance for depreciation ...........-eeeeeeeeeceeeees 78,615.48 
Net after depreciation ............ccccecrccccccces $114,484.52 
Deduction for income tax (estimated) ..................05. 11,000.00 
Deduction for maximum reasonable annual amortization charge 20,000.00 
Total available for return ........csececcscccecees $83,484.52 
Net return on property and business ...... eccccccccccccccces 8.15% 


The estimated rate of return is above our standard as above 
noted, but in view of the fact that the whole structure is based 
upon estimate and prediction, reasonable though we find them 
to be, we prefer to allow ourselves a margin of safety and the 
difference between a fair allowance and the estimated return 
is none too great to guard against possible error in prophecy. 
Then again, it will be recognized that the establishment of a rate 
schedule cannot in the nature of things be final and conclusive. 
New conditions may arise tomorrow which will make unreason- 
able, one way or the other, a rate which today is just and rea- 
sonable. The whole matter is continually under the supervision 
P.U.R.1928E. 
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and scrutiny of the Commission, and can be reopened at any time, 
either on our own motion or on the petition of interested parties. 

Now, as to a schedule of rates that will produce an average of 
45 cents per thousand cubic feet of gas sold, after careful thought 
and consideratic:, we have determined upon the following sched- 


ule: 

First 2,000 cubic feet ....... ecceccece. 62.5 cents per M cubic feet 
Next 98,000 OF give nceheueseenes 52 = ~ oe . 
Next 100,000 - steenoepeeegun tes 47 S ee “ 
Next 100,000 SY 6 aheekentannteens 42 - oi Jas 5 
Next 100,000 ” ©  diskitahhedwse’ 37 = |e m - 
All over 400,000 ” TP - eesanehnber ens 32 = _— "= - 


The above rate, which we find just and reasonable for applica- 
tion as an initial rate for natural gas service at Great Falls and 
vicinity, is, to a certain extent, similar to the natural gas rate in 
effect in Billings, Montana. The Billings rate is identical with 
the above up to 500,000 cubic feet consumption point. From 
there the Billings rate proceeds as follows: next 100,000, 27 cents 
per M cubic feet; next 100,000, 22 cents per M cubic feet; and 
all over 1,000,000 cubic feet, 17 cents per M cubic feet. The 
history of the operations of the Billings Gas Company for the 
past three years shows that the operating revenue per M cubic 
feet of gas sold equals 45.74 cents for 1927, 45.67 cents for 1926, 
and 44.48 cents for 1925. It would, therefore, appear a safe 
prediction that if the Billings Gas Company with steps in its 
rate lower than the last step prescribed in the above schedule de- 
rives an average operating revenue per M cubic feet slightly in 
excess of 45 cents, considering its operations over a period of 
three years, the Great Falls Gas Company will receive at least 
an average of 45 cents per M cubic feet of gas sold. It is likely 
that it will average slightly better but we have adopted 45 cents 
as representing a reasonable minimum estimate. 

The schedule above set forth and herein found to be a reason- 
able schedule of rates for natural gas service at Great Falls, Mon- 
tana, and vicinity, will be ordered effective immediately, and to 
the end that we may at all times be advised as to the earnings of 
the Utility under the new tariff, we will require a monthly state- 


ment of its income and expense. 
P.U.R.1928E. 
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Minimum Bill. 


In May, 1922, this Commission, by a divided vote (Commis- 
sioners Boyle and Dennis voting in the affirmative—Commis- 
sioner Ross, dissenting), authorized the Great Falls Gas Com- 
pany to increase its minimum bill from 50 cents per month— 
the minimum charge that prevailed from 1909—to $1 per month 
(15 M. U. R. 379, 428, P.U.R.1922D, 385). In the utility’s 
initial tariff for natural gas it submitted the proposal for a $2 
minimum, but, as above pointed out, it later receded from 
that position, and now proffers a minimum of $1.50 per month, 
which, under its tariff, would permit the use of 2,000 cubic feet 
of gas for the minimum bill. In harmony with the schedule of 
rates herein found reasonable and in order to permit a consumer 
to use 2,000 cubic feet of gas for the minimum bill we will pre- 
scribe as reasonable a monthly minimum bill of $1.25. While 
this sum represents an increase of 25 cents, it must be remembered 
that under the artificial gas rate schedule of $1.75 for the first 
thousand cubic feet the consumer was only entitled to use 570 
cubic feet for the minimum bill, whereas, under the new mini- 
mum he will be entitled to use almost four times that quantity of 
natural gas. 


Special Penalty Provision. 


The tariff as filed contains the following special provision: 

“Tf bills are not paid on or before the tenth day after date of 
rendering, an additional charge of 4 cent per 100 cubic feet of 
gas used shall be added.” 

In view of the fact that Rule 31 of our rules regulating gas 
service and gas utilities permits a gas utility to require from any 
consumer or prospective customer (not the owner of property 
served with gas) a deposit not exceeding the amount of an esti- 
mated forty-five days’ bill to guarantee the payment of cur- 
rent bills, and Rule 32, authorizes the Utility to discontinue gas 
service to any delinquent consumer upon at least 24 hours’ writ- 
ten notice of such intended discontinuance, we are of the opin- 
ion that the addition of a penalty, such as is proposed, would 
be an unreasonable burden and we, therefore, withhold our ap- 


proval of the special provision. 
P.U.R.1928E. 
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Young, Commissioner: I dissent from the above report and 
order, and will prepare and file in the above docket a statement 
setting forth my reasons for disagreeing with the majority of the 
Commission. 





MARYLAND CIRCUIT COURT NO. 2 OF BALTIMORE CITY. 


ELECTRIC PUBLIC UTILITIES COMPANY 


v. 


PUBLIC SERVICE COMMISSION et al. 


Consolidation, merger, and sale — Evidence of excessive purchase 
price. 

1. Alleged gross overcapitalization in the proposed purchase of 
controlling stock of operating companies by a holding company was held 
not to be established affirmatively by mere difference of opinion of ex- 
perts as to the relative weight of various factors in valuation, where 
the possibility of increased revenue from rural electrification might 
explain such variation of opinion, p. 858. 


Consolidation, merger, and sale — Excessive purchase price — Com- 
mission jurisdiction over rates and service. 

2. Consolidation of public utility corporations cannot be denied by 
the Commission on the grounds of overcapitalization or excessive pur- 
chase price for controlling stock as being detrimental to public interest, 
in view of the complete jurisdiction of the Commission both as to rates 
and services of the operating company, p. 862. 





Commissions — Power over managerial questions. 

Statement that we have no such paternalism in government which 
undertakes to substitute the Public Service Commission as the bvard 
of directors of private business enterprises even of a quasipublic char- 
acter, or of those charged with a public interest, p. 858. 


[October 30, 1928.] 


Appeat from order of the Commission denying authority of 
a holding company to purchase controlling interest of four oper- 
ating electric companies because of alleged detriment to public 
interest ; appeal sustained and case remanded to the Commission 
for further proceedings in accordance with opinion. 

Appearances: Miles & Edgett and Maloy, Brady & Yost, for 
petitioners; Raymond S. Williams, Acting General Counsel, for 


Public Service Commission. 
P.U.R.1928E. 
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O’Dunne, J. (sitting as of Circuit Court No. 2): 
One O’Hara owned all the stock of four electric companies in- 
volved in this application. He sold the entire stock of the four 
companies to representatives of the petitioner (which is an 
electric company in the form of a holding company) for the sum 
of $468,000, subject to the $50,000 of mortgages outstanding on 
the said companies. The purchase price has been paid O’Hara. 
When the certificates of stock were sought to be transferred to 
the petitioner (Electric Company Holding Company) it was sur- 
prised to learn that consent to the transfer had to be first had by 
the Public Service Commission of Maryland, and it then for- 
mally made application for such consent. 

On the first hearing before the Commission it was refused ; 
ground assigned was that it had not been shown to be in the 
public interest. Appeal was prosecuted by the petitioner to the 
Cireuit Court No. 2, which sustained the Commission. On 
appeal to the court of appeals this was reversed. (Opinion by 
Adkins, J., Daily Record, February 18, 1928.) 

Said our court of appeals (P.U.R.1928C, 3, 11, 140 Atl. 840) 
(referring to the Public Service Commission) : 

“Tt is not their province to insist that the public shall be 
benefited, as a condition to the change of ownership, but their 
duty is to see that no such change shall be made as would work 
to the public detriment.” 

Whereupon the cause was remanded to the Public Service 
Commission by the court of appeals for further proceedings. 

Whereupon the Public Service Commission went through the 
form of “further proceedings” and adopted the formule pre- 
scribed by the court of appeals, and in its order of April 26, 
1928, said that the application of the four companies named, to 
transfer the certificates of their capital stock to the petitioner, 
which has agreed to pledge the said stock under a trust agree- 
ment with the Guaranty Trust Company of New York to secure 
collateral gold bonds to be issued thereunder, “would be detri- 
mental to the public interest” and, therefore, denied and dis- 
missed the petition. 

From that order appeal is prosecuted to the circuit court No. 


2 and by request of counsel and consent of chancellor presiding 
P.U.R.1928E, 
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in cireuit court No. 2, submitted in summer recess to this circuit 
court. 

Examining the record, and referring as briefly as possible to 
the facts and to the law, so as not to unduly prolong this opinion, 
the situation seems to be based on a difference of opinion among 
engineering experts as to the valuation of the said four electric 
light properties, and also to some difference of opinion among 
experts as to the various factors which enter into the somewhat 
complicated question of valuation of properties and the propor- 
tionate weight to be given each of the several factors. The result 
being as follows: The chief engineer of the Commission sum- 
marizes his findings on value as follows: 

“Tt is my opinion that the combined properties of these four 
companies, including all tangible and intangible values, and 
neglecting any capitalization of earning power, were worth under 
date of December 31, 1927, for sale purposes, $315,750.” 

“T might say that I arrived at that figure by consideration of 
the present cost of reproduction new less depreciation, by some 
consideration of the original costs, and what I think to be a fair, 
sound value of the properties for sale purposes.” 

It seems apparent from the testimony of Mr. Wolf, chief 
engineer of the Commission, in the original hearing, that he 
draws no sharp distinction between valuations computed for rate- 
making purposes and for sale of securities, but on page 73 of 
present record says vaguely, it is true, that he has given the 
companies the benefit of the doubt as to certain property which 
“wouldn’t be used and useful, but would be transferred.” 

Contrasted with his expert opinion on valuation, computed on 
such basis, and for sale purposes, is the conclusion of engineers 
Day and Zimmerman, admittedly outstanding engineers of high 
repute. 

Their valuation is $468,000, subject to the $50,000 outstand- 
ing bond issue, or a total of $518,000. 

Chairman West, of Public Service Commission, to Mr. Nod- 
der, chief auditor of the Commission (this record, p. 101): 

“Chairman: One moment, Mr. Nodder. You have got here 
the net income of these four companies, $31,647.21. 


“Witness (Mr. Nodder): ‘Yes, sir.’ 
P.U.R.1928E. 
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“Chairman: ‘What return would that be on the price the 
company proposes to pay for these properties including the 
assumption of $50,000 bond issue which figures $518,000? 

“Witness: ‘Mr. West, that would be based on the amount 
of net operating income shown about five or six lines above, 
$36,785. I can give you that figure readily. That would be 
just a little over 7 per cent. That’s at present rates. That’s 
1927 earnings.’” 

Mr. Martz, who made the appraisal for the petitioners, on be- 
half of firm of Day & Zimmerman, engineers, on page 128, 
present record, says: 

“We took the gross earnings of this company for the year 
ending December 31, 1926, and deducted from that 5 per cent 
for depreciation and capitalized the remainder, and that gave us 
a value of $600,000, on the basis of actual earnings of the com- 
pany for 1926.” 

Commissioner Harper: “Did that indicate to your mind that 
the rates might have been a little high ?” 

The Witness: “Now that’s the first consideration we have. 
Are these rates too high, because certainly we cannot say whether 
the rates are reasonable. You only can say whether the rates are 
reasonable, and, therefore, we cannot put ourselves in your posi- 
tion, but the only tests we have of that is what are the rates for 
comparable service in the general vicinity in which the prop- 
erties happen to be located, or in general what’s our experience 
elsewhere throughout the country, but more particularly in the 
particular territory in which the properties are located. 

“Now we find that the rates on these properties, the top light- 
ing rates, which is a large measure of what the rates really are, 
are 10 cents, 9 cents, 11.4 cents and 11.4 cents. Those rates are 
not out of line with the rates for comparable service of the 
Potomac Edison Company, their rural service, which applies in 
that territory down there, and presumably would apply in these 
small towns if they had these properties, which I understand are 
9.6 cents, their top rate for their lighting service. 

“We, looking at that and considering the fact that a 9 and 
10-cent rate is not high for that class of service, felt that these 


rates were certainly not very much out of line from that stand- 
P.U.R.1928E, 
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point, but with those rates they were able to earn on our basis on 
a capitalized value of $600,000. We discounted that to the 
extent of $100,000, bringing that down to $500,000. 

“In doing that we felt that the company might have to make 
even further concessions in those rates. I am trying to frankly 
tell you what our considerations were in coming into this thing 
from the outside without prejudice. 

(A rate investigation is then ordered and said to be still 
pending.) Full details of each engineer’s analysis are set forth 
in elaborate exhibits. 

A basic fact in this case still remains and must not be lost sight 
of. 

We have no such paternalism in government which undertakes 
to substitute the Public Service Commission as the board of 
directors of private business enterprises even of a quasi-public 
character, or of those charged with a public interest. Commis- 
sions are at best the legislature’s sentinels posted in the public 
interest to prevent manifest public detriment, but it was never 
intended that private property, and such freedom to contract as 
still exists, and those rights which go under the general caption 
of “pursuit of happiness,’ for the protection of which govern- 
ments were ordained, should be subject to the administrative 
whims of legislative agencies ordained clearly for the protéction 
of public interest, against manifest public detriment. There is 
a growing tendency among administrative boards and zoning 
commissions in the too sincere and zealous administration of 
their public functions, to assume there is committed to their 
delicate administrative discretion, the “general welfare” of gov- 
ernment which can be best promoted solely by a rigid adherence 
to the laws of the land amply elastie for the protection of life, 
liberty and property, according to anciently established, and 
long continued, firmly recognized and adequately applied in the 
legal forums of the courts, with that sacred safeguard of the 
rights of one and all, by appeal to the court of last resort, to 
which all bow with the utmost confidence in its final arbitrament 
of all matters legal. 

[1] The other fact which must not be lost sight of is that this 


is not an application to issue bonds, or local securities, to the in- 
P.U.R.1928E. 
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vesting public, based on a definite valuation of these properties, 
at the fixed figure of $518,000, but is an application of a person 
(though a corporate person) who has bought the total stock cer- 
tificates of these four companies for the sum of $468,000 (sub- 
ject to $50,000 still carried as a lien on the properties) and 
which petitioner has contracted to deposit them, along with other 
collateral, aggregating some $7,000,000, of which this is rated 
in the whole on the basis of $518,000, the deposit to be made 
with the Guaranty Trust Company of New York, at New York, 
against which total collateral of some $7,000,000 said trust com- 
pany is to issue $4,000,000 of its bonds. Therefore, there is, 
or there may be, room for some difference of opinion among ex- 
perts, depending on various standards for computation, and the 
difference of opinion as to future possibilities for increasing the 
sale of kilowatt hours by further educating a rural community 
to the advantages and convenience of electric current for pump- 
ing of water on the farm by electric motor against the hand- 
drawn “old oaken bucket” or the windmill; or the electric wash- 
ing machine against the scrubbing board back breaker; or wheth- 
er the winter wood can more efficiently be sawed by electric motor 
than by a leather belt attached to the farm flivver; whether lawn 
mowers, run by an electric cord, are more adapted to the use of 
the tired farmer than pushing the old style hand mower after the 
day’s work. On all such questions an optimistic and forward 
looking electric company may well be willing to hazard an invest- 
ment, which, to a more conservative or backward looking mind, 
may seem unwarranted by the past history of a rural community. 
We are living in an age of progress. The “Graf Zeppelin” is 
now seeking $14,000,000 for investment in transatlantic Zep- 
pelins. Who is wise enough to predict that such investment 
based on advanced transportation thought will be detrimental to 
the public good, in view of the wonders of air craftsmanship, 
with the radio dethroning the hitherto undisputed dominion of 
the press in the field of daily transmission of current thought. 
The movies and the vitaphone are supplanting the so-called 
“legitimate drama.” The Frigidaire and Kelvinator are rapidly 
scrapping the ice plants. The horse is disappearing with the 


advent of the tractor. The railroads are in a life and death 
P.U.R.1928E. 
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struggle with the truck and motor bus companies, both keeping 
one eye on aerial navigation. Who can say whether and when 
electric current may settle the “annual spring coal strikes,” or 
when the frigidaire system will end the summer exodus problem. 
Science and time alone can tell. 

Returning from the realm of speculation to the bed rock of 
realities, what are the jurisdictional facts upon which the Public 
Commission has couched its denial of statutory consent, in the 
formula cast for it by the court of appeals? “Prejudicial to the 
public interest” is predicated on the difference of engineering 
experts in their valuation of values between $315,750 and $518,- 
000. The first full and complete answer, as it seems to me, is 
this. Assuming for argument that $315,000 is a fair valuation 
for saie purposes as computed by the Commission’s engineer, and 
that $518,000 is an optimistic purchase price based on the pur- 
chaser’s confidence in the intelligence of that rural community, 
in which these companies are located, and on its own ability to 
educate that intelligence, resulting in the extension of the sale of 
kilowatt hours by a more diversified use on the farm and in ham- 
let of modern labor and time saving devices, it is not proposed 
to issue bonds on these companies, on that valuation, but merely 
to transfer certificates of stock holdings, as part of general col- 
lateral of $7,000,000 (of which it forms $518,000) against a 
New York Trust Company bond issue there of $4,000,000 
against the total collateral, thus deposited with it the rest of 
which collateral has been approved in the various states where the 
several holdings lie, and over which the Public Service Commis- 
sion of Maryland has not even asserted jurisdiction. Even 
assuming that the “investing public” is one of the subject matters 
over which the Maryland Commission may, under proper condi- 
tions, assert jurisdiction, where shown to be detrimental to the 
public interest, is not such jurisdiction limited to those cases 
where a corporation created by, or operating in, Maryland, is 
offering to issue its securities on its property on valuations over 
which the Commission should in such eases exercise a wise con- 
trol and some administrative discretion on behalf of the investing 
public here. But if the Guaranty Trust Company of New York 
(hard-headed bankers as we may assume they are) are satisfied 


with the value of the collateral irrespective of any possible dif- 
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ference there may be in the economic soundness on either side 
of the variation of expert opinion expressed with due allowance 
for the standards used by the experts in arriving at somewhat dif- 
ferent conclusions on the values of these four electric properties, 
the possible difference of some $200,000 in $7,000,000 collateral, 
is not going to affect the intrinsic value of the $4,000,000 bond 
issue there made on the sum total of the collateral pledged. 

What is the evidence in this record of the “public detriment,” 
assuming for the sake of argument that there is an overvaluation, 
and that the Commission’s engineer is correct, and the pur- 
chaser’s engineers are wrong? 

The testimony is all gotten from two witnesses, Mr. Emory 
L. Coblentz and Mr. R. Paul Smith. Both of them admittedly 
credible and reliable witnesses. Both of them officers, and ex- 
ecutive officers, of the Potomac Edison Electric Company oper- 
ating in that locality, and which company is protesting this sale, 
and itself wants to buy all of these four properties, and believes 
it ought to have them, and asserts they are worth more to it than 
to anyone else (record, p. 52), and that said company stands 
ready and willing to buy at any time, at any price the Public 
Service Commission will approve and which will be fixed by any 
reliable engineers, and Mr. Coblentz frankly admits that Day & 
Zimmerman are engineers of “outstanding reputation,” though 
never employed by his electric company (The Potomac Edison 
Company). Some force is sought to be made of the fact that 
Mr. Coblentz, when pressed by counsel for Public Service Com- 
mission would not say that his company would be willing to buy 
the properties for $468,000 subject to the outstanding $50,000 
bond issue. Can even the business or commercial sense of the 
judicial mind (not thought by some to be generally very intense), 
be blind to the fact that a company desiring to buy, and hoping 
to be able to buy if this nonconsent of the Commission to the 
transfer of stock certificates can be successfully upheld, does not 
hereafter want to be confronted with or estopped by an expressed 
consent to a purchase price, if it should be fortunate enough later 
in strategic manoeuver to “dicker” for the acquisition of these 
four properties ? 

Is my statement above warranted in this record that the 


Potomac Edison Company is a protestant against this sale or 
P.U.R.1928E. 
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transfer to the petitioner, in view of the testimony in the record 
by Mr. Smith, vice-president of said company, that they are not 
protestants? They are in fact, but not in form. They claim 
to be advised by counsel that technically they are not so in form 
and do not appeal in such official capacity, whether this technical 
interpretation is correct, is wholly beside the question. That 
they are so in fact can hardly be disputed. 

Here is the legal fiction in the record on which the judicial 
formula, molded for the Commission by the court of appeals, is 
accepted, adopted, and executed. 

Coblentz (record, p. 34): 

“Obviously when securities are issued against properties at 
an inflated value, why the investing public is, to that extent in- 
jured.” (But he does not profess to know the values of these 
four properties.) 

“When there is a case of gross overcapitalization of a utility, 
requiring the payment of a fixed charge of this overcapitaliza- 
tion, there is an undoubted tendency on the part of any operator, 
I don’t care who he is, of a property, in order to meet the in- 
evitable fixed charge that is ahead of him or before him, to cut 
out, as far as possible, those things in the operation of a company 
which may not, for the time being, seem absolutely necessary, but 
which is a great contributing factor to the general service ren- 
dered to the public, and to that extent it affects the service to the 
public beyond a question.” (Italics by the Court. ) 

R. Paul Smith (vice-president of the same company), when 
later testifying, adopts substantially the same thought as pre 
viously expressed by Mr. Coblentz, the chairman of the board of 
directors of his company. 

It seems to me there are two answers to this testimony: 

1. (a) That it is predicated on gross overcapitalization. 

(b) Where securities are issued against said gross overcapital- 
ization and thereby become a fixed charge against the company 
—neither of which is shown by this record; 

[2] 2. That a complete answer to both, even if shown to exist, 
is that both rate and service are matters under the jurisdiction of 
the Commission, and that neither can the rate be increased nor 


the service diminished or impaired, but by its assent, and that, 
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therefore, in neither case could it have the effect contended for, 
even if the factors alleged were present, actively operating, as 
an incentive to one or the other, or both. 

Therefore, it seems to me the action of the Public Service 
Commission, in its order of April 26, 1928, is but the verbal 
adoption of a formula, without substance of evidence to sustain 
it, and therefore, in the technical language of the law is what is 
known as “unreasonable” and “arbitrary,” without meaning to 
use either of the legal terms in any personal or offensive sense. 
Sometimes the law uses the term “fraud” when it has reference 
to the fiction known as “constructive fraud,” begotten of a con- 
fidential relationship, and where it imputes legal or constructive 
fraud to parties, as a matter of public policy, even when they 
feel they have acted in perfect good faith, but without due regard 
for some of the legal requirements as recognized and required by 
judicial tribunals. 

Wherefore, this cause is again remanded to the Public Service 
Commission of Maryland, this Court having no authority or 
jurisdiction to direct the consent necessary for such transfer of 
stock certificates. 





MASSACHUSETTS DEPARTMENT OF PUBLIC UTILITIES. 


RE NEW YORK, NEW HAVEN & HARTFORD RAIL- 
ROAD COMPANY. 
[D. P. U. 3343.] 
Street railways — Zoning restrictions — Property not used in utility 
service. 

Railroad properties to be leased to private business concerns were 
held not to be within a provision of a zoning act exempting from zon- 
ing restrictions property of a public service corporation necessary for 
public convenience and welfare. 


[October 26, 1928.] 


Petition by a railroad for exemption from the operation 
of a city zoning act on certain property; petition dismissed. 


By the Department: This is a petition of the New York, 
New Haven & Hartford Railroad Company requesting the De- 


partment to exempt certain land owned by it from the operation 
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of the provisions of Stats. 1924, Chap. 488, as amended, known 
as the “Boston Zoning Act.” 

A public hearing was held, of which due notice was given 
and at which the railroad and the remonstrants were heard. 
Statutes 1924, Chap 488, § 22, reads in part— 

“A building or premises used or to be used by a public serv- 
ice corporation may be exempted from the operation of this act 
if, upon a petition of the corporation, the Department of Pub- 
lie Utilities shall, after a public hearing, decide that the present 
or proposed situation of the building or premises in question is 
reasonably necessary for the convenience or welfare of the pub- 
lic.” 

It appeared in evidence that the railroad owned the land 
sought to be exempted and leased a certain portion of it to a 
private business concern and proposed to lease the balance to 
other private parties. Counsel for the railroad stated at the 
hearing that the use of the land “is in a sense a railroad use. 
It is for a customer of the railroad, but it is a use which will 
help the customer to the extent of saving him storage of these 
materials or construction of a warehouse or storage place. It 
is more to the advantage of the railroad customers than it is 
to the advantage of the railroad, but the railroad if, it can- 
not do this sort of thing, is, of course, deprived of a certain 
use or value from its own property.” He further stated that 
“we want permission to protect our lessees or permission to lease 
it to lessees for this purpose.” 

We are of the opinion that the use which confers jurisdiction 
upon this Department to act must be a use by the public service 
corporation itself and in the course of its business as such 
corporation. The land in question is being used and is to be 
used by lessees of the railroad for their own purposes and not 
for the railroad’s business. We believe such use is not the 
one referred to or contemplated by the statute and that we, 
therefore, have no jurisdiction in the matter. Because of this, 
it is unnecessary for us to consider the question whether the 
proposed situation of the premises is reasonably necessary for 
the convenience or welfare of the public, and we do not pass 
upon that issue. Accordingly, the petition is dismissed, and 
it is so ordered. 

P.U.R.1928E. 
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ABANDONED PROPERTY. 
Allowance for amortization of gas generating plant rendered nonop- 
erative by substitution of natural gas supply, see RETURN, 4, 5. ° 
Valuation of tangible property generally. see VALUATION, 42-48. 


ABANDONMENT OF SERVICE. 

Judicial notice by Commission of location of certain city streets and of 
traffic conditions in petition for authority to abandon street car 
lines, see COMMISSIONS, 4. 

Authority to purchaser of portion of railroad to junk and remove ties, 
tracks, bridges, and other equipment, see RAILROADS, 2. 

Commission jurisdiction over abandonment of service, see SERVICE, 2, 4, 
5, 7. 

Abandonment and discontinuance of service generally, see Service, 18- 
30. 


ABILITY TO PAY. 
Ability to pay as affecting reasonableness of rates, see RATES, 16. 


ACCOUNTING. 
Irregularities in bookkeeping as a factor in determining depreciation, 
see DEPRECIATION, 2. 
Admissibility of audit covering telephone operation in rate investiga- 
tion, see EvIDENCE, 6-8. 
Purchase price of controlling stock as a charge to capital, see VALUA- 
TION, 41. 


1. Spare parts of various equipment for a street railway company 
held ready to install in case of breakdowns should be included in the plant 
account as stand-by equipment, rather than being carried as part of materials 
and supplies. Re United R. Co. (Mo.) 419. 


ACCRUED DEPRECIATION. 
Determination of accrued depreciation, see DEPRECIATION, 13-15. 
Deduction of depreciation in valuation proceedings, see VALUATION, 
17-19. 


ADJOINING PROPERTY. 
Assessments of adjoining properties as affecting valuation of street 
railway right of ways, see VALUATION, 72-74. 
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AGREEMENTS. 
Granting of motion for rehearing of telephone rate proceeding where 
rates had been fixed by agreed valuation without actual estimate 
see VALUATION, 2. 


AMORTIZATION. 
Allowance for amortization of gas generating plant rendered nonop- 
erative by substitution of natural gas supply, see ReTURN, 4. 


ANNUAL DEPRECIATION. 
See DEPRECIATION. 


APPEAL AND REVIEW. 

Federal constitutionality of state statute as not necessarily to be tested 
in lower Federal Court in view of review in state court where 
appeal to Supreme Court of United States is provided, see Con- 
STITUTIONAL Law, 8. 


1, Evidence examined, and found sufficient to sustain the findings and 
order of the State Railway Commission as to conditions involved, the rate 
established, and the necessity for the service sought. Farmers’ & Merchants’ 
Teleph. Co. vy. Orleans Community Club (Neb. Sup. Ct.) 787. 

2. An order of the Board fixing the amount of competisation to be paid 
for switching service between telephone companies will be held justified un 
less there is evidence to show that the expense of rendering such service will 
be increased by an amount in excess of the provided compensation. South- 
west Branch of Rural Reciprocal Teleph. Co. v. Dakota Central Teleph. Co. 
(S. D. Sup. Ct.) 757. 

3. An estimate prepared by company experts and oflicers on the value 
of its property should not be permitted to disturb a valuation fixed by State 
Commissions made after a hearing on the same cause unless the court is 
satisfied that the Commission's estimate is based upon some fundamentzl 
error of fact or of law. Cambridge Electric Light Co. v. Atwill (U.S. Dist. 


Ct.) 253. 


APPLICANTS. 
Preference between applicants on granting certificate for motor service. 
see CERTIFICATES OF CONVENIENCE AND NECESSITY, 5, 6. 
APPORTIONMENT. 


Commission jurisdiction over apportionment of expense of physical 
connection, see COMMISSIONS, 20. 
Apportionment of cost of eliminating crossings, see CROSSINGS, 2. 


1. An allocation of a particular exchange as a separate entity instead 
of a part of a general telephone system was held to be inaccurate where the 
other exchanges, not isolated and bearing a direct relation to each other, 
were all located in the same county. Re Logansport Home Teleph. Co. 
(Ind.) 714. 

P.U.R.1928E. 
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APPORTION MEN T—continued. 

2. The additional expense of supplying water to a county farm was 
directed to be apportioned in computing the cost of operating a booster pump 
supplying an elevated city reservoir where such pump also supplied the 
farm. Lee’s Summit v. Independence Water Works Co. (Mo.) 184. 

3. A local telephone company complaining against the adequacy of a 
toll apportionment according to an arrangement between local and long 
distance companies which had been in effect throughout the state in excess 
of twelve years was held to have the burden of proving that such basis 
for compensation was unjust, unfair, or unreasonable in view of the char- 
acter of service rendered. Re Oklahoma-Arkansas Teleph. Co. (Okla.) 737. 

4. Collateral expenses incidental to the handling of long distance calls 
such as toll checking and line testing service by local companies should be 
settled by independent agreement between the local and long distance com- 
panies, and should not be confused in the apportionment of compensation 
between the companies for the actual transmission of such calls through the 
respective exchanges. Re Oklahoma-Arkansas Teleph. Co. (Okla.) 737. 


5. The proper method to determine the cost of handling toll calls as 
between a long distance and a local telephone company (also owning long 
distance lines) is to base the compensation on the cost of handling the 
whole toll business by the proper exchange, regardless of whose line it 
went over, rather than to separate the cost of handling tolls over the re- 
spective lines of the two companies. Re Oklahoma-Arkansas Teleph. Co. 
(Okla.) 737. 

6. A so-called “two station” method of estimating the cost of handling 
toll calls on the basis of the use of telephone facilities from one local station 
to another was held to be more suitable than a “one station” method con- 
templating the service rendered through the use of one station to the tol! 
board and from the toll board to the toll line. Re Oklahoma-Arkansas 
Teleph. Co. (Okla.) 737. 

7. Long distance or toll line business was not permitted to be separated 
from local exchange business in computing gross revenues for a rate-making 
proceeding, where the exchange service over long distance lines was of far 
greater value than that rendered by toll lines, and where the company 
gained by treating both operations as a unit. Re Rock Hill Teleph. Co. 
(S. C.) 221. 

8. Estimates of the cost of operating telephone switching service based 
on studies confined to periods of greatest expense under conditions not en- 
tirely chargeable to such operations were held not to be of sufficient weight 
to show that an order of the Board fixing a less amount for compensation 
than such cost appraisal was unreasonable. Southwest Branch of Rural 
Reciprocal Teleph. Co. v. Dakota Central Teleph. Co. (S. D. Sup. Ct.) 757. 

9. Allocation was made of the cost of distributing water to various 
classes of service by including all of the facilities used directly or in- 
directly in supplying water to any particular class of service. Department 
of Public Works ex rel. Asotin v. Pacific Power & Light Co. (Wash.) 213. 

10. Allocation of plant as between various classes of water service was 
made on a consumption basis rather than the usual demand basis. Depart- 
P.U.R.1928E, 
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APPORTIONMENT—continued. 
ment of Publie Works ex rel. Asotin v. Pacifie Power & Light Co. ( Wash.) 
213. 

11, An apportionment of the operating cost and plant investment by a 
utility between its gas and electric departments respectively, which had 
been accepted as the proper basis by the Commission without objection in 
the annual reports of the company, was held to be the proper basis for com 
puting the production cost of gas alone, where no specific instances of 
erroneous apportionment were shown. Queens Borough Gas & KE. Co. v. 
Prendergast (U. 8. Dist. Ct.) 791. 

12. A contention that a gas company operating in more than one county 
could not attack as confiscatory, a statute regulating the maximum to be 
charged in one county because of failure of the company to allocate the 
plant investment and production cost in the county to which the statute 
applied, as opposed to such figures for its general business, was overruled 
where the physical segregation of the company’s plant with respect to each 
county was impossible, and where a theoretical allocation of costs and values 
would be impracticable, and where the margin of confiscation was so great 
that no defensible allocation of costs and values between the two counties 
could change the result. Queens Borough Gas & E. Co. v. Prendergast 
(U. S. Dist. Ct.) 791. 


AUTOMOBILES. 

Constitutionality of delegation of power to State Commissions to regu- 
late automobile carriers, see CONSTITUTIONAL Law, 4, 5. 

Payment of fine to secretary of Commission in lieu of suspension of 
certificate, see FINES AND PENALTIES, 1. 

Denial of injunctive relief against Commission refusing to authorize 
interstate motor carriers, see INJUNCTION, 2. 

Competition between motor carrier companies, see MONOPOLY AND CoM 
PETITION. 

Free transfer provision as not properly before Commission in proceed- 
ing relating to changes in existing route and transfer arrangements 
between bus and traction lines, see Procepure, 1. 

What constitutes a publie utility generally, see Pustic Uriviries. 

Substitution of motor vehicles for railroad service, see Service, 31, 32 

Automobile service generally, see SERVICE, 37-39. 


Annotation on automobiles generally, p. 551. 

Annotation on automobile regulation by municipalities, p. 552. 

Annotation on regulation of automobile service by Commission, p. 552. 

Annotation on automobile insurance, p. 553. 

Dissent to the effect that the Commission by virtue of its general powers 
to “regulate” the service and safety of operation of each motor transporta- 
tion company and by virtue of its constitutional powers to regulate com- 
mon earriers, has jurisdiction to refuse authority for proposed motor service 
which will result in a duplication detrimental to public interest, p. 101. 

Discussion of the right of railroads or their subsidiaries to engage in 
P.U.R.1928E. 
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AUTOMOBILES—-cou tinued. 
the operation of motor vehicles for hire in the absence of express statutory 
authority, p. 544. 

1. Railroad companies have as much right as any other companies or 
individuals to operate motor vehicles for hire where the statutes regulating 
such motor utilities show no purpose on the part of the legislature to ex- 
elude railroad companies or their subsidiaries. Re Central of Georgia Motor 
Transport. Co. (Ala.) 535. 

2. The question of whether a railroad or its subsidiary should be 
authorized to operate as a motor carrier over the public highways of the 
state must be determined by the facts of each case. Re Central of Georgia 
Motor Transport Co. (Ala.) 535. 

3. A traction company was not permitted to establish a permanent feeder 
bus system out of a special equipment fund where there was doubt as to the 
charter powers of the company to engage in both operations, and where its 
franchises had already expired, thereby creating a new problem, the solution 
of which would be complicated by permitting local transportation agencies 
to engage in new types of service. Central Northwest Business Men’s Asso. 
v. Chicago Surface Lines (Ill.) 685. 

4. The Commission has no authority in the absence of a statute specifi 
cally delegating to it power to regulate motor utilities to refuse authority 
to intrastate operator seeking the same, notwithstanding the fact that exist- 
ing motor service over the proposed route is adequate and that the pro- 
posed service will make both operations unprofitable. Re S. Y. A. Bus Line 
(Neb.) 98. 


AVIATION 
Necessity of granting certificate for interstate airplane service upon 
condition of compliance with state regulations, see CERTIFICATES 
or CONVENIENCE AND NECESSITY, 3. 
Electric rates for airway beacons, see RATES, 27. 


BANKRUPTCY. 

Stay of proceedings in state court against utility pending determination 
in Federal Court of petition for voluntary bankruptcy as auto- 
matically ineffective and properly vacated upon dismissal of bank 
ruptcy petition, see INJUNCTION, 1. 

Status of electric railway under Bankruptcy Act, see RARoaps, 5. 


1. To attempt to wind up with the summary methods contemplated in 
bankruptey proceedings, the affairs of a street railway company would cause 
great financial loss to creditors and serious embarrassment and inconvenience 
to the public, owing to the discontinuance of service, and such corporations 
should, therefore, not be permitted to avoid their obligations through th« 
Bankruptcy Act. Columbia R. Gas & E. Co. v. South Carolina (U.S. ©. C. 
A.) 235. 

2. A street railway company is a railroad within the meaning of the 
Federal Bankruptcy Act prohibiting railroad corporations from being ad- 
judicated bankrupt. Columbia R. Gas & E. Co. y. South Carolina (U. S. 
C. C. A.) 235. 

P.U.R.1928E. 
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BANKRUPTCY—continued. 

3. The voluntary discontinuance of a street railway company prior to 
the initiation of proceedings in Federal Bankruptcy Court was held not to 
change the status of the utility in such a manner as to entitle it to become 
a bankrupt notwithstanding the prohibition against such companies avail- 
ing themselves of the provisions of the Bankruptcy Act. Columbia R. Gas 
& E. Co, v. South Carolina (U.S. C. C. A.) 235. 


BEACONS. 
Electric rates for airway beacons, see RATES, 27. 


BILLING. 
Billing on basis of check meter readings where service has been tampered 


with in the past, see PAYMENT, 1. 


BOATS. 

Allowance for depreciation of various utilities, see DEPRECIATION, 16-26. 

Duty to inform Commission of departure from schedule, see D1IscrIM- 
INATION, 1. j 

Showing that land in area served by vessels has been farmed in rela- 
tively small tracts and that tonnage is broken into small consign- 
ments requiring frequent handling as pertinent in rate proceeding, 
see Rates, 10. 

Application of statute granting Commission power to prescribe uniform> 
rates, see RATES, 11, 12. 


BOND DISCOUNT. 
Treatment of financing costs in valuation, see VALUATION, 37-40. 


BONDS. 
See Security ISSUES, 


BOOK COST. 
Percentage of book cost allowed for depreciation of telephone property, 


see DEPRECIATION, 20. 


BROKERAGE. 
Treatment of financing costs in valuation, see VALUATION, 37-40, 


BUSINESS. : 
Rate reduction to stimulate business, see Rates, 17. 


CALLS. 
Record of unanswered calls, see SERVICE, 45. 


CAPITAL. 
Miscellaneous charges to capital, see VALUATION, 41. 


P.U.R.1928F. 
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CARRIERS. 
Competition between carriers, see MONOPOLY AND COMPETITION. 
What constitutes a public utility generally, see PuBLic UTILITIES. 


CARS. 
Adequacy and safety of one-man cars on cross-town lines, see SERVICE, 
42. 


CERTIFICATES OF CONVENIENCE AND NECESSITY. 


I. In general, 1—13. 
II. Jurisdiction and powers of Commissions, 14—16, 


I. In general, 

Certificates for operation of automobile service by railroad, see AUTOMO- 
BILES, 1, 2. 

Payment of fine to secretary of Commission in lieu of suspension of cer- 
tificate, see FINES AND PENALTIES, 1. 

Franchise as inoperative until certificate is granted by Commission, see 
FRANCHISES, 1. 

Certificates for competitive service, see MONOPOLY AND COMPETITION. 


Annotation on operation prior to regulation, p. 133. 

Annotation on when certificate is required, p. 133. 

Annotation on consent of local authorities, p. 134. 

Annotation on reasons for granting or refusing, p. 134. 

Annotation on applicant’s personal qualifications, p. 135. 

Annotation on evidence of necessity, p. 136. 

Annotation on preferences between applicants, p. 136. 

Annotation on conditions of granting certificate, p. 137. 

Annotation on revocation and amendment of certificate, p. 137. 

Annotation on sales, transfers, and assignments of certificates, p. 137. 

Annotation on procedure on securing certificate, p. 139. 

Review of decisions holding that existing utilities should be granted 
certificates of convenience and necessity in preference to independent opera- 
tors, p. 505. 

1. The Commission has the power, after hearing, to issue a certificate 
of convenience and necessity to a railroad company or its subsidiary for the 
operation of motor vehicles where a statute providing for such procedure 
does not exclude such company. Re Central of Georgia Motor Transport 
Co. (Ala.) 535. 

2. Authority was given to a utility to exercise franchise powers given 
in an ordinance, which also specified rates to be charged, upon condition 
that the utility waived any rights to charge such rates, without the ap- 
proval of the Commission, Re Arvada Electrie Co, (Colo.) 471. 

3. An application for a certificate of convenience and necessity for the 
transportation of passengers and express by airplanes in interstate com- 
merce must be granted, upon condition of compliance with state regulations, 
without determining the question of public need, in view of the Interstate 
P.U.R.1928E, 
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CERTIFICATES OF CONVENIENCE AND NECESSITY—continued. 
Commerce Clause of the Federal Constitution and the laws of the state. Re 
U. S. Airways (Colo.) 518. 

4. The fact that a motor coach line would aid materially in the develop 
ment of a territory which had been retarded by the lack of transportation 
facilities and was recently subdivided was taken into consideration in deter 
mining the necessity for such a route. Re Chicago & J. Transp. Co. (Ill. 
481. 

5. Certificates for operation of bus routes were granted to companies 
incorporated by existing rail carriers in an effort to protect the latter from 
independent competition as long as they should be willing and able to give 
needed public service, in view of the added facilities possible for such motor 
service that could not be furnished by independent companies. Re Chicago 
& J. Transp. Co. (Tll.) 481. 

6. Certificates for bus operation were granted to subsidiaries of exist 
ing rail carriers where experienced employees, stations, storage, baggage 
transfer, telegraph, and commercial telephone lines were all available to an 
extent that would be prohibitive for an independent bus line to furnish and 
where such equipment was necessary for economical and efficient automotive 
service. Re Chicago & J. Transp. Co. (Ill.) 481. 

7. Evidence of financial ability to operate a motor coach line over pro 
posed territory is insufficient to warrant the grant of a certificate. Re 
Chicago & J. Transp. Co. (Ill.) 481. 

8. Certificates to operate bus routes were not withheld from the sub 
sidiary of a railroad incorporated by the receiver of the latter upon orde: 
of the Federal District Court, notwithstanding a contention that the com 
pany was acting ultra vires in attempting to operate busses. Re Chicago & 
J. Transp. Co. (Ill.) 481. 

9. The Commission is not justified in issuing an order permitting an 
electric company to enter and serve competitive territory in a proceeding in 
which complaint is made against rates of the existing utility where the com- 
pany has on record no application for a certificate of such authority but 
merely an informal letter offering certain rates if permitted to serve. 
Makin v. Missouri Pub. Service Commission (Mo.) 290. 

10. The Commission will not grant authority to do that which has ai- 
ready been done, such as construction and operation of parts of a proposed 
gas distribution plant, previous to the request for authority, although such 
error of the applicant will not be permitted to jeopardize the interest of the 
people and cities already served. Re Shippey, Maddin & P. Gas Co. (Mo 
691. 

11. The Commission will not undertake to grant certificates of con 
venience and necessity to construct or operate a gas transmission system in 
any town or city which has not voted a franchise authorizing such business 
within its boundaries. Re Shippey, Maddin & P. Gas Co. (Mo.) 691. 

12. A transportation company agreeing to pick up and deliver freight 





through the agency of hired owners of automobile equipment and purport- 
ing to restrict its activities to a selected type of shipping business was held 
to be engaged in evasion of a statute requiring motor utilities using the 
highways to obtain a certificate of convenience and necessity. to pay taxes 
P.U.R.W928E, 
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CERTIFICATES OF CONVENIENCE AND NECESSITY—continued. 
for the use thereof and to become subject to the regulation of the Commis- 
sion. Northern Ohio Power & Light Co. v. Motor Freight (Ohio) 609. 

13. The failure of a motor transportation company to comply with the 
provisions of law or the rules and regulations prescribed by the Public Util- 
ities Commission for the safety of the traveling public warrants the revoca- 
tion of its certificate of publie convenience and necessity. Minerva-Canton 
Transit Co. v. Publie Utilities Commission (Ohio Sup. Ct.) 130. 


HI, Jurisdiction and powers of Commissions. 
Lack of Commission power to refuse authority to intrastate operator seek- 
ing certificate, see AUTOMOBILES, 4. 
Determination of charter rights of corporation applying for certificate as 
a judicial question not within Commission jurisdiction, see CommMis- 
SIONS, 3. 


14. The Commission has jurisdiction to issue a preliminary order in the 
event that a public utility desires to exercise the right or privilege under 
a franchise or ordinance which it contemplates securing but which has not 
as yet been granted. Re Public Service Co, (Colo.) 778. 

15. It is the power and duty of the Commission in determining whether 
or not a certificate should be granted authorizing the exercise of rights 
under a franchise in possession of the purchaser of a publie utility, to 
safeguard the public interest by preventing such utility from getting into 
a position where it might claim to have the right to earn a return on an 
unreasonable and excessive purchase price. Re Publie Service Co. (Colo.) 
778. 

16. The Public Utilities Commission is authorized by law, “for a good 
‘ause,” to revoke a certificate of public convenience and necessity thereto- 
fore issued by it to any motor transportation company. Minerva-Canton 
Transit Co. v. Public Utilities Commission (Ohio Sup. Ct.) 130. 


CHARTERS. 
Determination of charter rights of corporation applying for certificate 
as a judicial question not within Commission jurisdiction, see 
CoMMISSIONS, 3. 


CHECK METERS. 
Billing on basis of check meter readings where service has been tampered 
with in the past, see PaYyMENT, 1. 


COLORADO. 
Lack of Commission jurisdiction to approve contract between companies 
relating to purchase and sale of property, see CONSOLIDATION, 
MERGER, AND SALE, 2. 


COMMISSIONS. 
Conclusiveness of Commission findings on appeal, see APPEAL AND RE- 
VIEW. 
P.U.R.1928F. 
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COMMISSIONS—continued. 

Lack of Commission power to refuse authority to intrastate operator 
seeking certificate, see AUTOMOBILES, 4. 

Lack of Commission jurisdiction to approve contract between companies 
relating to purchase and sale of property, see CONSOLIDATION. 
MERGER, AND SALE, 2. 

Notice of hearing in compliance with constitutional requirements, see 
CONSTITUTIONAL Law, 2. 

Constitutionality of delegation of power to State Commissions to regu- 
late automobile carriers, see CONSTITUTIONAL Law, 4, 5. 

Trial by Federal judge where temporary injunction against Commis 
sion has been granted by statutory Federal Court of three judges, 
see Courts, 1. 

Lack of Federal Court jurisdiction over State Commission in intrastate 
field, see Courts, 2. 

Commission jurisdiction over apportionment of crossing expense, see 
Crosses, 2. 

Evidence on complaint against discontinuance of spur track without 
Commission authority, see EvipeNcE, 1. 

Injunction against Commission order generally, see INJUNCTION. 

Force of Commission order recognizing existence of free telephone serv- 
ice between certain points, see Oxprrs, 1. 

Power of Commission to determine when and where service in transit 
shall be rendered by railroad, see RAILROADS, 4. 

Jurisdiction, powers, and duties with respect to rates, see Rares, 4-8. 

Constitutional provision reserving to State Commission control over 
rates as divesting municipalities of powers previously exercised, see 
RATES, 9. 

Necessity of filing schedules with Commission, see Rates, 22. 

Commission jurisdiction over reparation, see REPARATION, 1, 2. 

Treatment of expense of rate cases, see RETURN, 7. 9, 10. 

Jurisdiction and powers over service, see SERVICE, 1-7. 

Treatment of financing costs in valuation, see VALUATION, 37-40. 


Annotation on general powers and duties of Commission, p. 532. 

Annotation on powers over managerial questions, p. 533. 

Annotation on Commission rules and regulations, p. 534. 

Discussion of the purpose and the success of Commission regulation 
with respect to interstate and intrastate commerce, p. 621. 

Statement that we have no such paternalism in government which un 
dertakes to substitute the Public Service Commission as the board of diree- 
tors of private business enterprises even of a quasipublic character, or of 
those charged with a public interest, p. 858. 

1. The Commission has no authority to determine the wisdom of a legis- 
lative act placing a matter within the Commission’s discretion. Re Central 
of Georgia Motor Transport Co. (Ala.) 535. 

2. A utility may be presumed to know its own needs better than the 
Commission does and a statement by a railroad company that more neces 
sary improvements must be delayed if a proposed separation of grades is 
P.ULR.1928E, 
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COMMISSIONS—continued, 
ordered will be accepted as correct in the absence of a contrary showing. 
Hartford v. New York, N. H. & H. R. Co. (Conn.) 556. 

3. The determination of charter rights of a corporation applying for a 
certificate of convenience and necessity is a judicial question over which 
the Commission has no jurisdiction as long as the company is endeavoring 
to carry on a utility business apparently within the scope of its charter. 
Re Chicago & J. Transp. Co. (IIl.) 481. 

4, The Commission took judicial notice of the location of certain city 
streets and its personal knowledge of the traffic conditions thereon in pass 
ing upon a petition by a traction company to abandon portions of its city 
routes, notwithstanding the fact that the records contained no such de- 
seriptive evidence. Re Portland R. Co. (Me.) 300. 

5. The publication of telephone directories, including the classified busi- 
ness section, is subject to the approved rules and regulations on file with 
the Commission, Baldwin y. Chesapeake & P. Teleph. Co. (Md.) 529. 

6. The Public Service Commission of Maryland, created by the Acts 
of 1910 (Chap. 180), exercises a naked statutory authority, and has no 
powers except such as are expressly granted by the legislature, and such 
implied powers as are necessary to carry out the express powers. West vy. 
Philadelphia, B. & W. R. Co. (Md. Ct. App.) 139. 

7. The Commission, in passing upon a proposed relocation of track by 
an interstate railroad, is without authority to compel the carrier to relocate 
at a grade which, in the judgment of the company, will hamper efficiency 
and economy of operation where the general traveling public convenience 
does not require it and local property owners alone will be benefited thereby. 
West v. Philadelphia, B. & W. R. Co. (Md. Ct. App.) 139. 

8. The public interest which is committed to the protection of the Com 
mission is confined to the operation of utilities in such a manner as to fur- 
nish efficient service at reasonable rates, and it has no power to interfere 
with any corporate act or policy which will not in some manner adversely 
affect such public interest in rates or service. West v. Philadelphia, B. & 
W. R. Co. (Md. Ct. App.) 139. 

9. There is nothing in the Public Service Acts of Maryland to support 
the theory that its purpose was to substitute the Commission for directors 
and officers of the corporation in the management and operation of a rail- 
road, but every presumption is to the contrary. West v. Philadelphia, B. & 
W. R. Co. (Md. Ct. App.) 139. 

10. The fact that a railroad is required by statute to secure the consent 
of the Commission to a relocation of track does not warrant the latter in 
arbitrarily withholding its approval at its own discretion for the benefit of 
private property holders. West v. Philadelphia, B. & W. R. Co. (Md. Ct. 
App.) 139. 

11. The action of the Commission in dealing with the interests of the 
wider public involved in a railroad relocation should not be hampered or 
influenced by the necessity of considering the effect of the improvement on 
the local public, where it will beneficially affect the wider public of which 
the local public is a part. West v. Philadelphia, B. & W. R. Co. (Md. Ct. 
App.) 139. 

P.U.LR.1928E, 
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COMMISSIONS—continued, 

12. The Commission is not a court and has no judicial power. DeSalme 
v. Union Electrie Light & P. Co. (Mo.) 310. 

13. It is the duty of the Commission to take cognizance of all law apply- 
ing to it and to exercise every Jegal duty and responsibility placed upon 
it, recognizing that it is only an administrative body and that its powers 
and duties are not judicial. DeSalme v. Union Electric Light & P. Co. 

Mo.) 310. 

14. The Commission has jurisdiction to determine whether or not a con- 
sumer to whom service has been discontinued because of alleged unlawful 
diversion of current is guilty of such charge in order to prevent discrimina- 
tion in service. DeSalme v. Union Electric Light & P. Co. (Mo.) 310. 

15. The state, armed with police power and acting through a designated 
agency invested with the exclusive control, supervision, and regulation of 
public utilities, in the exercise of such powers, may strike down a so-called 
zross receipts tax provision of a municipal ordinance, the effect of which 
is to devote the revenues of a utility to the advantage of taxpayers, and dis- 
‘riminating to that extent against the rate payers. Re Great Falls Gas Co. 

Mont.) 803. 

16. Telephone companies operating in this state are subject to all res 
sonable orders of the State Railway Commission, entered upon hearings 
luly and legally had, as to rates to be charged, and time and manner of 
service to be rendered; and such orders will not be disturbed unless clearly 
vrong. Farmers’ & Merchants’ Teleph. Co. v. Orleans Community Club 

Neb. Sup. Ct.) 787. 

17. A Commission has no jurisdiction to eliminate undue congestion on 
the sidewalk in front of business houses caused by the congregating of 
prospective patrons waiting at the terminal of a street railway because of 
the failure of the utility to provide a waiting room. Re public Service 
Coordinated Transport (N. J.) 264. 

18. One half of the voting members of the Commission finally concurred 
in the approval by the other half of a proposed utility consolidation where 
the likely absence for illness of the deciding Commissioner would tie up 
much capital to the injury of innocent stockholders if the matter were held 
open in deference to the wishes of the state’s governor that certain parties, 
whose evidence could not affect the result, be given additional opportunity 
to be heard. Re Consolidated Gas Co. (N. Y.) 19. 

19. The Commission has no power to determine the conditions upon 
which a street railway’s striking employees should return to work, nor does 
it have jurisdiction in disputes over wages or terms of employment in pub- 
lie utility operation. Citizens Committee of Summit [ill v. East Penn 
Klectrie Co. (Pa.) 288. 

20. A Board having discretion delegated by statute to order physical 
‘onnection between two telphone companies and to apportion the expense 
thereof, “if in its judgment public service demands such connection and the 
lines of the applicant are in proper condition,” may direct an urban tele- 
phone company to bear the entire cost of meeting the lines of a rural com- 
pany proven to be properiy constructed up to the corporate limits of the 
P.U.R.1928F. 
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COM MISSLONS—countinued. 
community where the former operates. Southwest Branch of Rural Re 
ciprocal Teleph. Co. v. Dakota Central Teleph. Co. (S. D. Sup. Ct.) 757. 


COMMON CARRIERS. 
See CARRIERS. 


COMPARISONS. 
Comparisons to test reasonableness of rates, see Rates, 14, 15. 


COMPETITION. 
See MONopoLy AND COMPETITION, 


COMPLAINT. 
See PLEADINGS. 


CONFISCATION. 
Allocation of gas plant between counties in confiscation case, see APPOR- 
TIONMENT, 12. 


CONNECTION CHARGE, 

Responsibility of company to another company for money coilected from 
patrons for connection of electric extensions, see INTERCORPORATE 
RELATIONS, 3. 

Approval of securities proposed by electric company guilty of irregular 
and improper methods of collecting connection charges, see SsE- 
CURITY ISSUES, 4. 

Present owners of premises to which utility has constructed line and 
stands ready to serve as under no contractual obligation to pay for 
installation as condition of receiving service, notwithstanding rule 
relating to former owner, who has defaulted in payment of note, see 
SERVICE, 11. 


CONSOLIDATION, MERGER, AND SALE. 

Concurrence by Commissioners in approval of utility consolidation to 
avoid tie vote where deciding Commissioner is absent because of 
illness, see Commissions, 18. 

Voluntary organization for protection of consumers in development of 
water power in regard to regulation as not a proper party to con 
solidation proceedings, see Parties, 1. 

Disapproval of immediate ex parte reduction in domestic lighting rates 
as part of proposed consolidation program, see RATES, 2. 

Securities upon consolidation of companies, see Security Issugs, 5, 6. 

Purchase price of controlling stock as a charge to capital, see VALUA- 
TION, 41. 


1. A complaint of a city seeking an extension of exchange boundaries 
will not be prejudiced in any manner by the granting, in another proceed- 
ing, of authorization to purchase the stock of the utility involved and a mo- 
P.U.R.1928F, 
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CONSOLIDATION, MERGER, AND SALE— continued. 
tion that hearing on the latter question be continued will be denied. Re 
Pacific Teleph. & Teleg. Co. (Cal.) 80. 

2. The Commission has uo jurisdiction over the purchase and sale of 
the property of public utilities and, therefore, has no authority to approve 
a contract between companies with respect to such a transaction. Re Public 
Service Co. (Colo.) 778. 

3. Alleged gross overcapitalization in the proposed purchase of con- 
trolling stock of operating companies by a holding company was held not to 
be established affirmatively by mere difference of opinion of experts as to 
the relative weight of various factors in valuation, where the possibility of 
increased revenue from rural electrification might explain such variation of 
opinion. Electric Pub. Utilities Co. v. Public Service Commission (Md. Cir. 
Ct.) 854. 

4. Consolidation of public utility corporations cannot be denied by the 
Commission on the grounds of overcapitalization or excessive purchase price 
for controlling stock as being detrimental to public interest, in view of the 
complete jurisdiction of the Commission both as to rates and services of the 
operating company. Electric Pub. Utilities Co. v. Publie Service Commis- 
sion (Md. Cir. Ct.) 854. 

5. The consolidation of a gas and electric company operating in a large 
metropolitan area was approved upon proof that the resulting unified man- 
agement, policies and practices would enable future financing to be more 
advantageous to all parties as well as to keep pace with city growth, produce 
great economies in location of generating stations, as well as capital expendi- 
tures and operating expenses, besides reducing rates and eliminating current 
rate differentials. Re Consolidated Gas Co. (N. Y.) 19. 

6. It was the attitude of the Commission in determining an application 
for a consolidation of public utilities that the application should be rejected 
unless it was affirmatively shown to be in the public interest of the con- 
sumers. Re Consolidated Gas Co. (N. Y.) 19. 

7. It is not necessary to write into a consolidation plan as a condition 
to its approval, any equivalent for the competition which is thereby elim- 
inated, in view of the continuing regulation which will protect the people 
from the inertia of a monopoly. Re Consolidated Gas Co. (N. Y.) 19. 

8. The contention that the huge proportions of a proposed merger will 
permit domination in the state resulting in the exploitation of water power 
cannot be considered where the petition is not concerned with the use of the 
state’s water power. Re Consolidated Gas Co. (N. Y.) 19. 

9. It is unnecessary for consolidating companies to compute in advance 
the exact amount of rate reduction to be expected from economies resulting 
from the proposed coalition where some saving will unquestionably be 
effected. Re Consolidated Gas Co. (N. Y.) 19. 

10. Consolidation proceedings cannot be transformed into a rate case 
merely because of a marked increase in the market value of the securities 
involved. Re Consolidated Gas Co. (N. Y.) 19. 

11. A proposed consolidation of electric utilities at a purchasing price 
apparently in excess of the fair value of the properties acquired, was dis- 
P.U.R.1928E. 
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CONSOLIDATION, MERGER, AND SALE— continued. 
approved as being opposed to public interest. Re New York Power & Light 
Corp. (N. Y.) 781. 


CONSTITUTIONAL LAW. 
Constitutional provision reserving to State Commission control over 
rates as divesting municipalities of powers previously exercised, 
see RATES, 9. 


1, A proposed plan for the regulation of grain storage space which al- 
lowed three directors, themselves traders, of a warehouse corporation to 
have exclusive information as well as the machinery of control of all the 
potential warehouse space in the market to their own advantage, permitting 
a disorganization of national and international grain markets, was held to 
be inconsistent with the public policy established by Article XIII of the 
Constitution of Illinois. Re Board of Trade Warehouse Corp. (Ill.) 65. 

2. The requirements of due process of law are complied with, in the 
absence of statutory directions, when actual written notice of a Commission 
hearing is given to the interésted party. Re Great Falls Gas Co, (Mont. ) 
803. 

3. The failure of the Department in the valuation of its telephone utility 
to make an allowance for going concern, but proceeding in accordance with 
the elements enumerated for its consideration by a state statute, was held 
not to be a deprivation of property without due process of law, in con- 
ravention of the Federal and state Constitutions. Columbia River Teleph. 

v. Department of Public Works (Wash. Sup. Ct.) 520. 

4. State statutes attempting to delegate to State Commissions the dis- 
cretion to determine, not the use of the state’s highways, but the persons by 
whom such highways may be used, prohibiting their use to some and per- 
mitting their use to others, are unconstitutional. Hi-Ball Transit Co. v. 
Texas R. Commission (U. 8. Dist. Ct.) 103. 

5. State statutes attempting to delegate to State Commissions the dis- 
cretion to determine the financial ability of interstate motor carriers are 
unconstitutional. Hi-Ball Transit Co. v. Texas R. Commission (U. S. Dist. 
Ct.) 103. 

6. A State Commission exercising its powers of regulation in such an 
unreasonable manner as to prevent a carrier from obtaining a fair return 
upon its property devoted to public service, is acting contrary to the due 
process provision of the 14th Amendment to the Constitution, and such ac 
tion is accordingly void. Los Angeles R. Corp. v. California R. Commission 
(U. S. Dist. Ct.) 584. 

7. The Federal Court has jurisdiction to declare confiscatory and un- 
constitutional an order of a State Commission which has actually exercised 
its superior regulatory powers in setting aside a rate fixed by contract be- 
tween a utility and a municipality. Los Angeles R. Corp. v. California R. 
Commission (U. 8. Dist. Ct.) 584. 

8. The Federal constitutionality of a state statute need not be tested in 
lower Federal Court, but may lawfully be reviewed in the courts of the 
state where the laws of the latter provide that an appeal may be had from 
the highest court of the state to the Supreme Court of the United States. 

U.R.1928E. 
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CONSTITUTIONAL LAW—countinued. 
St. Lonis-S. F. R. Co. v. Alabama Pub. Service Commission (U.S. Dist. Ct 
613. 

9. No penal statute can deprive a defendant of the right to review ard 
test its validity in any criminal proceeding which may be instituted. St. 
Louis-S. F. R. Co. vy. Alabama Pub. Service Commission (U. S. Dist. Ct 


613. 


CONSUMERS AND PATRONS. 
Terms upon which extensions must be made, see SERVICE, 13-17. 
Merging of telephone exchanges as affected by lack of popular approval, 
see TELEPHONES, 1. 


CONSUMPTION. 


Allocation of water service on consumption basis rather than demand 
basis, see APPORTIONMENT, 10. 


CONTRACTS. 

Lack of Commission jurisdiction to approve contract between companies 
relating to purchase and sale of property, see CONSOLIDATION, 
MERGER, AND SALE, 2. 

Denial of adequate return by Commission which has exercised superior 
regulatory powers in setting aside rate fixed by contract, see Con- 
STITUTIONAL Law, 7. 

Franchises generally, see FRANCHISES. 

Contract rates, see RATEs, 19-21. 

Collateral attack on supply contract, see Rerurn, 12. 

Present owners of premises to which utility has constructed line and 
stands ready to serve as under no contractual obligation to pay 
for installation as condition of receiving service, notwithstanding 
rule relating to former owner who has defaulted in payment of 
note, see SERVICE, 11. 


CONVENIENCE, 
See CERTIFICATES OF CONVENIENCE AND NECESSITY. 


CORPORATE FICTION. 

Liberal construction of statute in favor of public, disregarding corpo 
rate fiction, where unlawful monopolistic result is found to exist 
by use of device which gives control over use of public space to 
those who admittedly own the grain stored therein, see INTER 
CORPORATE RELATIONS, 1. 


CORPORATIONS. 

Granting of certificate to operate bus routes notwithstanding conten 
tion that subsidiary of railroad incorporated by receiver was act- 
ing ultra vires, see CERTIFICATES OF CONVENIENCE AND NECESSITY, 
8. 

P.U.R.1928E. 
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COSTS AND EXPENSES. 

Order fixing compensation for switching service between telephone 
companies as not to be reversed in the absence of evidence showing 
expense of rendering such service will be increased by amount in 
excess of provided compensation, see APPEAL AND REVIEW, 2. 

Commission jurisdiction over apportionment of expense of physical 
connection, see COMMISSIONS, 20. 

Apportionment of cost of eliminating crossing, see CROSSINGS, 2. 

Power of Commission to require evidence of probable expenditures re 
quired of railway for proposed resurfacing of city street and relay- 
ing of rails, in passing upon petition for abandonment, see Evt- 
DENCE, 4. 

Excessive production costs in one city as indication of obsolete pump 
ing equipment, low load factor, and possibility of more economical! 
administration, see EVIDENCE, 5. 

Operating expenses and other deductions from gross revenues, see RE 
TURN, 4-15. 

Board as not authorized to order installation of additional equipment 
or facilities such as maintenance of waiting room at terminal un 
less revenues justify expense, see SERVICE, 6. 

Terms upon which extensions must be made, see SeRvICE, 13-17. 

Matters relating to abandonment of service generally, see Service, 18 
30. 

Methods and measures used in determining value generally, see VALUA 
TION, 3-10. 

Treatment of financing costs in valuation, see VALUATION, 37-40. 

Practice considered in allowing for working capital, see VALUATION, 
49-54. 


COUNTIES. 
Apportionment questions generally, see APPORTIONMENT. 


COURTS. 

Determination of charter rights of corporation applying for certificate 
as a judicial question not within Commission jurisdiction, see Com 
MISSIONS, 3. 

Commission as not a court with judicial powers, see COMMISSIONS, 12. 

Federal constitutionality of state statute as not necessarily to be tested 
in lower Federal Court in view of review in state court where 
appeal to Supreme Court of United States is provided, see Con- 
STITUTIONAL Law, 8. 

Stay of proceedings in state court against utility pending determina 
tion in Federal Court of petition for voluntary bankruptcy as au- 
tomatically ineffective and properly vacated upon dismissal of 
bankruptcy petition, see INJUNCTION, 1. 


1, After a hearing by a statutory Federal court of three judges on an 
application to enjoin a State Commission, jurisdiction may be had by a 
single Federal judge for a subsequent trial where no final action had been 
P.U.R.1928E. 56 








882 INDEX. 


COURTS—continued. 

taken by the first tribunal which had granted the intervening period for the 
purpose of permitting the State Commission to reconsider its action. Hi- 
Ball Transit Co. v. Texas R. Commission (U. S. Dist. Ct.) 103. 

2. The Federal Court has no jurisdiction te order a State Commission 
in the intrastate field. Hi-Ball Transit Co. v. Texas R. Commission (U. 
S. Dist. Ct.) 103. 

3. The duty of the United States Court is to take jurisdiction of any 
case where the facts show that such court has jurisdiction where the plain- 
tiff has neglected to sue in the Federal tribunal. Los Angeles R. Corp. v. 
California R. Commission (U. 8S. Dist. Ct.) 584. 


CRIMINAL STATUTE. 
Penal statute as not to deprive defendant of right to review and test 
its validity in criminal proceeding, see CONSTITUTIONAL I.Aw, 9. 


CROSSINGS. 

Annotation on crossing regulation by the Commission or state, p. 566. 

Annotation on crossing regulation by local authorities, p. 568. 

Annotation on apportionment of expense of grade separation and cross- 

ing elimination, p. 569. 
Annotation on grade separation and crossing elimination, p. 569. 
Annotation on degree of danger as affecting grade separation and cross- 
ing elimination, p. 571. 

Annotatidn on various considerations in erussing elimination, p. 572. 

Annotation on establishment of grade crossings, p. 574. 

Annotation on protection of existing crossings, p. 576. 

1. Primary reasons for the elimination of grade crossings in populous 
centers having 24-hour gate protection were held to be the delay to highway 
traflic and the obstruction of city development rather than dangerous char 
acter of the crossings. Hartford v. New York, N. H. & H. R. Co. (Conn.) 
556. 

2. The heavy burden of expense placed upon a railroad company by 
state statute for the elimination of grade crossing made primarily necessary 
for the city’s development is a matter over which the Commission has no 
control other than to consider the amount involved in respect to the com- 
pany’s financial condition and the necessity of other necessary improve- 
ments. Hartford v. New York, N. H. & H. R. Co. (Conn.) 556. 


CUMULATIVE EVIDENCE. 
Evidence as to market value of utility property which is merely cumu- 
lative of like evidence introduced in original proceedings as objec- 
tionable, see Fvipence, 10. 


DAMAGES, 

1, A patron refused electric service without justification because of a 
failure to obey water regulations may not recover for the resulting damages 
where there was no separate tender of payment or demand for light service 
P.U.R.1928E. 
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DAMAGES—continued. 
independent of water service. Antisdel v. Macatawa Resort Co. (Mich. Sup. 


Ct.) 606. 


DEFINITIONS. 
Meaning of public interest, see PusBLic UTILITIES, 2. 
Definition of fair value, see VALUATION, 1. 
Definition of working capital, see VALUATION, 52. 
Definition of going value, see VALUATION, 59. 


DEMAND. 
Allocation of water service on consumption basis rather than demand 


basis, see APPORTIONMENT, 10. 
Demand factor in electric rate schedules, see RATES, 25-30, 4 
Demand factor in water rate schedules, see RATES, 36-42. 


DEPARTMENTS. 
Apportionment questions generally, see APPORTIONMENT. 
Refusal of light for violation of water regulation, see Service, 33. 


DEPRECIATION. 


i.. In general, 1-12. 
II. Determination of accrued depreciation, 13-15. 
111. Specific allowances for annual depreciation, 16—26. 


I. In general. 
Use of current assets offsetting depreciation reserve for additions or exten- 
sions to fixed capital, see RETURN, 3. 


Annotation on necessity for allowance for depreciation, p. 663. 
Annotation on calculation of depreciation allowance, p. 664. 
Annotation on basis for computing depreciation, p. 665. 

Annotation on straight-line and sinking-fund method of computing de- 

preciation, p. 665. 

Statement that depreciation is a reserve to equalize retirements and 
not a reserve to equalize replacements, p. 230. : 

Discussion of consideration to be given “latent” depreciation in the 
computation of the annual allowance, p. 468. 

Statement that a property that has been properly operated makes its 
budget of expenses so that approximately the same amount will be expended 
each year on retirals, p. 468. 

1, It is fundamental in a rate proceeding that depreciation, being an 
important item of expense, and a proper charge, should be correct and 
proven in order to determine accurately the financial condition of the car- 
riers involved. Bay and River Boat Owners’ Asso. v. Anderson (Cal.) 86. 

2. The history of a utility’s operation furnishing no reliable index to 
the cost of maintenance and depreciation of its property in current condi- 
tion because of past irregularities in bookkeeping in which the distinction 
P.U.R.1928E. 
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DEPRECIATION—-con tinued. 

between depreciation, repairs and maintenance charges were not observed, 
it was helfl to be safer from the standpoint of all concerned that an allow 
ance be made for the aggregate amount needed to insure the upkeep of the 
property and to provide against depreciation thereof. Re Illinois Bell Teleph. 
Co. (LIL.) 279. 

3. The State Commission deemed it inadvisable and unnecessary to 
make a division in fixing the rate of depreciation between depreciation and 
maintenance in view of the fact that the exact limitation and distinction of 
the two charges were not finally settled by the Interstate Commerce Com- 
mission and a decision thereon was still pending. Re Illinois Bell Teleph. 
Co. (Ill.) 279. . 

4. Items of organization and franchise were excluded from the make 
up of depreciable property of a water utility in view of a claim made by 
such utility that the assets represented by such amounts had no cash value 
for taxation purposes. Re Elwood Water Co. (Ind.) 699. 

5. It was held to be highly illogical to assume that the probable future 
life of all water pipes of a system should be classed the same and given 
the same expected life, or that the smaller galvanized pipes should carry 
the same expected life as the larger and heavier galvanized pipes. Re 
Lexington Water Co. (Mo.) 322. 

6. The fact that electric pumping equipment can be installed and op- 
erated at a great saving over the current operation of a steam pumping 
equipment, should be reflected in consideration of the probable life of the 
latter for valuation purposes. Re Lexington Water Co. (Mo.) 322. 

fe Utility companies are required to set aside a reserve fund for the 
purpose of protecting the investment in the property so that at the end of 
its useful life the investor will have recovered his investment. Re United 
R. Co. (Mo.) 419. 

8. The purpose of a depreciation reserve is to retire the actual cost of 
the depreciable property at the end of its useful life. Re United R. Co. 
(Mo.) 419, 

%. The inability of a utility to earn a fair rate of return and at the 
same time take care of depreciation does not constitute an argument ex- 
cusing failure to set aside such fund. Re Great Falls Gas Co. (Mont.) 803. 

10. The cost of utility property is the only possible reasonable authority 
upoy which depreciation can be calculated. Re Rock Hill Teleph. Co. (S. 
C.) 221. 

11. Depreciation reserve is intended to keep the utility investment level. 
but not to insure the hazards of the varying future. Re Rock Hill Teleph. 
Co. (S. C.) 221. 

12. Depreciation allowance that would enable a telephone company to 
reproduce its entire plant within eight years was held to be unreasonable 
in view of the amount of money spent each year for upkeep. Re Rock Hill 
Teleph. Co. (S. C.) 221. 


II, Determination of accrued depreciation. 
Deduction of depreciation in valuation proceedings, see VALUATION, 17-19. 


Annotation on ascertainment of accrued depreciation, p. 666. 
P.U.R.1928E. 
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DEPRECIATION—continued. 

Discussion as to the distinction between theoretical and actual depre- 
ciation intended to be drawn by leading decisions from the United States 
Supreme Court and other tribunals holding that physical inspection of prop- 
erty is necessary, p. 414. 

13. The theory that depreciation in a well-maintained or alleged 100 
per cent efficient utility property is nonexistent was held to be in irecon- 
cilable conflict with the great weight of authority. Re Union Electrie Co. 

Mont.) 396. 

14. The balance in a utility’s depreciation reserve was not taken as an 
indication of the accrued depreciation where it was intended only as a 
theoretical estimate, where nothing was paid into the account for a con- 
siderable period, and where a large portion of the property had begun to 
function in a second-hand condition. Re Union Electrie Co. (Mont.) 396. 

15. An amount of 2 per cent of depreciable value of a natural gas utility 
property fixed as a depreciation annuity in a previous decision, was taken 
as a measurement for accrued depreciation during the period elapsed since 
that decision. Re Great Falls Gas Co. (Mont.) 803. 


III. Specific allowances for annuai depreciation, 
Annotation on rate of depreciation for automobiles, p. 666. 
Annotation on depreciation of electric utility, p. 667. - 

Annotation on depreciation of street railway, p. 667. 

Annotation on depreciation of telephone company, p. 667. 

Annotation on depreciation of waterworks, p. 669. 

16. An allowance for depreciation was made of 5 per cent on vessels 
where the evidence showed that the average life of the hulls was at least 
twenty years, and the life of the machinery therein of a considerably longer 
juration. Bay and River Boat Owners’ Asso. v. Anderson (Cal.) 86. 

17. An aggregate allowance of 9 per cent of the investment in fixed 
capital of a telephone utility was submitted as an annual charge for re 
pairs, maintenance, and depreciation. Re Lllinois Bell Teleph. Co. (Ill.) 
279. 

18. A proposed allowance of 5 per cent per annum for depreciation over 
depreciable property of a telephone utility was held to be excessive, and a 
composite rate of 4 per cent per annum was established. Re Decatur Coun- 
ty Independent Teleph. Co. (Ind.) 1. 

19. An allowance of 1 per cent was made on the depreciable value of 
water utility property as shown by company records. Re Elwood Water 
Co. (Ind.) 699. 

20. An allowance of 5 per cent per annum on the book cost of the de- 
preciable property of a telephone utility was made for depreciation charge. 
Re Logansport Home Teleph. Co. (Ind.) 714. 

21. An allowance of $4,500 a year was made to provide a fund for the 
retirement of a physical property of a water company having a total fair 
value of all elements in the amount of $285,000. Re Lexington Water Co. 
(Mo.) 322. 

22. An amount of $800,000 was allowed for annual depreciation of street 
railway properties (having a fair value of $66,000,000). Re United R. Co. 
(Mo.) 419. 

P.U.R.1928E. 
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DEPRECIATION—continued, 

23. An allowance of 8 per cent of the physical depreciable property of a 
natural gas utility was made for annual depreciation. Re Great Falls Gas 
Co. (Mont.) 803. 

24. An allowance of 5 per cent was held to be ample to protect deprecia 
tion of a telephone plant. Re Rock Hill Teleph. Co. (S. C.) 221. 

25. An allowance of 3.68 per cent of the fixed operating property of a 
water supply company, exclusive of land, was authorized for depreciation. 
Department of Public Works ex rel. Asotin v. Pacific Power & Light Co 
(Wash.) 213. 

26. An allowance of 5.5 per cent was held to be reasonable for the de- 
preciation of an electric plant, exclusive of land. Department of Public 
Works ex rel. Friday Harbor vy. Friday Harbor Light & P. Co. (Wash.) 660. 


DIRECTORIES. 
Publication of telephone directories including classified business section 
as subject to rules of Commission, see COMMISSIONS, 5. 
Accidental errors in telephone directory listing as not basis for claim 
for unlawful discrimination, see DiscRIMINATION, 4. 
Special reference directory listing for physicians, see RATES, 34. 
Revenues and expenses of telephone directories, see ReTuRN, 2. 


DISCONTINUANCE OF SERVICE. 
Discontinuance of service to enforce payment, see PAYMENT, 2. 
Abandonment and discontinuance of service generally, see SERVICE, 18- 
30. * 


DISCRIMINATION. 
Establishment of free interexchange telephone service, see RATES, 35. 


1. It is the duty of public utility carriers to lay before the Commis- 
sion all facts within their knowledge tending to show that rival carriers 
are departing from published tariffs. Bay and River Boat Owners’ Asso. v 
Anderson (Cal.) 86. 

2. A proposed plan permitting certain lessors of warehouse space to 
reserve privileges for their own grain upon a mere statement, but requiring 
all other persons to tender grain before storage space could be demanded, 
was held to be a violation of statute prohibiting discrimination between 
persons desiring to avail themselves of warehouse facilities. Re Board 
of Trade Warehouse Corp. (Ill.) 65. 

3. A proposed plan for the regulation of grain storage which will per- 
mit a certain group of dealers to obtain information, unavailable to the 
public, concerning the amount of space vacant, thereby giving such group 
an advantage over the market, was held to contain an illegal preference 
Re Board of Trade Warehouse Corp. (IlIl.) 65. 

4. Accidental errors in telephone directory listing which the utility 
promises to correct at the earliest opportunity does not constitute sufficient 
basis for a claim of unlawful discrimination, and the Commission will not 
issue an order requiring the company to correct such errors. Baldwin v. 
Chesapeake & P. Teleph. Co. (Md.) 529. 

P.U.R.1928E. 
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DISCRIMINATILON—continued. 

5. It is the duty of the Commission in determining whether or not free 
interexchange telephone service should be re-established between certain 
points to take into consideration the interest of all of the telephone patrons 
regardless of their occupations and to find that the proposed service would 
be a bene‘it to the patrons generally, and not to a privileged fraction having 
need of such communication. Dearborn v. Midwest Teleph. Co. (Mo.) 175. 

6. Free service to a municipality for use in its public buildings is a 
discrimination against other consumers, and the city should purchase its 
water on a metered basis the same as other consumers. Re Lexington Water 
Co. (Mo.) 322. 

7. A special rate of 21.7 cents per thousand gallons to six large con- 
sumers of a water company was held to be proportionately inadequate where 
the combined production and distribution expense was 20 cents for a like 
amount. Re Lexington Water Co. (Mo.) 322. 

8. A statutory prohibition against discrimination by telephone com- 
panies between “persons or companies in the switching, transfer or delivery 
of messages” was held to apply only to the charges made by a company for 
services to its own subscribers, and to have no force in case of one company 
switching subscribers of other companies. Southwest Branch of Rural 
Reciprocal Teleph. Co. vy. Dakota Central Teleph. Co. (S. D. Sup. Ct.) 757. 

9. The fact that a continuation of a transfer agreement between two 
traction lines, one of which has been permitted to increase fares, will result 
in a passenger going in one direcfion to pay more than a passenger making 
the return trip, was held not to be unjustifiably discriminatory in view of 
the two-way traffic usual on such connection, Re Milwaukee Electric R. 
& Light Co. (Wis.) 15. 


DISPUTES. 
Discontinuance of service to customer having controversy with utility, 
see SERVICE, 26. 


DISTRICTS. 
Commission as not to determine whether utility district has complied 
with all requirements of law in organization, see SERVICE. 1. 


DIVERSION OF CURRENT. 
Commission jurisdiction to determine whether or not consumer to whom 
service has been discontinued because of alleged unlawful diversion 
of current is guilty of such charge, see COMMISSIONS, 14. 


DUE PROCESS. 
See CONSTITUTIONAL Law, 


DUTY TO SERVE. 
Generally, see Service, 8-12. 


EASEMENTS. 
Allowance for right of way, see VALUATION, 70-75. 
P.U.R.1928E. 
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ECONOMIES. 
Advantages of consolidation of gas and electric companies, see Con- 
SOLIDATION, MERGER, AND SALE, 5. 


ELECTRICITY. 

Apportionment questions generally, see APPORTIONMENT. 

Commission as not justified in permitting electric company to serve 
competitive territory in proceeding in which complaint is made 
against rates of existing utility, see CERTIFICATES OF CONVENIENCE 
AND NECESSITY, 9. 

Advantages of consolidation of gas and electric companies, see Con 
SOLIDATION, MERGER, AND SALE, 5. 

Damages for refusal of electric service, see DAMAGES, 1. 

\llowance for depreciation of various utilities, see DepreciATIon, 16- 
26. 

Responsibility of company to another company for money collected from 
patrons for connection of electric extensions, see INTERCORPORATE 
RELATIONS, 3. 

Questions of competition generally, see Monopoly AND COMPETITION. 


Uniform electric rates in city and suburban areas, see RATEs, 13. 

Klectrie rates generally, set RATES, 25-30. 

Specifie amounts allowed for return of public utility companies, see 
RETURN, 19-29. 

Refusal of light for violation of water regulation, see SERVICE, 33. 


1, An electric company found to have imperfect and dangerous con- 
struction was ordered to comply with the provisions of the National Elec- 
trical Safety Code of the department of commerce before collecting any 
money for further extensions. Re Rush County Power Co, (Ind.) 670. 


EMERGENCY EQUIPMENT. 
Spare parts for street car system as stand-by equipment rather than 
part of materials and supplies, see AccouNnTING, 1. 


EMPLOYEES, 
Lack of Commission power to determine conditions upon which street 
railway’s striking employees should return to work, see CoMMIS- 
SIONS, 19. 


ENGINEERING. 
Treatment of overheads in valuation, see VALUATION, 20-36. 


EQUIPMENT AND CONSTRUCTION. 
Spare parts for street car system as stand-by equipment rather than 
part of materials and supplies, see ACcoUNTING, 1. 
Commission powers over managerial questions relating to improve- 
ments, see COMMISSIONS, 2. 
Lack of Commission authority to compel relocation of tracks for benefit 
of local property owners, see COMMISSIONS, 7. 
P.ULR.1928 KF 
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EQUIPMENT AND CONSTRUCTION —continued, 

Requirement that company comply with provisions of National Elec- 
trical Safety Code before collecting for further extensions, see 
Evecrricity, 1. 

Excessive production costs in one city as indication of obsolete pump- 
ing equipment, low load factor, and possibility of more economical 
administration, see EVIDENCE, 5. 


EVIDENCE. 
Denial of rate reduction unless there is evidence that will permit rea- 
sonable determination as to advisability of such action, see RATEs, 
2. 


1. The sole consideration on a complaint against the discontinuance of 
a spur track by a railroad without leave of the Commission in violation of 
its general order is to determine why such order was disregarded and evi- 
dence as to lack of necessity or safety of such equipment is immaterial. 
Hitcheock & Tinkler Equipment Co. v. Denver & Salt Lake R. Co. (Cole. ) 
681. 

2. A sample of water drawn from a company’s main was admitted as 
evidence tending to show that the supply was muddy and in such poor con 
dition as to make it unfit for use. Re Elwood Water Co. (Ind.) 699. 

3. The testimony of a witness qualifying as an expert which failed to 
give proper weight to proper intangible elements of utility valuation was 
regarded as of doubtful value. Re Logansport Home Teleph. Co. (Ind.) 714. 

4. The Commission may reasonably require evidence of probable ex- 
penditures required of a street railway company for a proposed resurfacing 
of the city street and the relaying of rails, in passing upon a petition to 
abandon traction service over such street. Re Portland R. Co. (Me.) 300. 

5+. That the production cost of water in one city was excessive as com- 
pared with the same costs in other similar cities was taken as one indica- 
tion of obsolete pumping equipment, low load factor, and a possibility of 
more economical administration. Re Lexington Water Co. (Mo.) 322. 

6. An audit covering telephone operations for a period of six months 
was excluded, where the unit of time covered by a proposed rate was a 
year, where it covered the slack business portion of the year and where an- 
other audit of the entire year was available but with which it could not be 
combined without conflict. Re Rock Hill Teleph. Co. (S. C.) 221. 

7. The fact that at the time an audit was made the utility did not 
realize the influence of original cost upon its rate application, is no justifica- 
tion for not stating the audit accurately if it could be done. Re Rock Hill 
Teleph. Co. (S. C.) 221, 

8. The fact that significance of original cost was not understood when 
an audit was made, was believed to tend toward freeing such statement from 
doubt and add rather than subtract from its value as evidence. Re Rock 
Hill Teleph. Co. (S. C.) 221. 

9. Evidence as to the validity or reasonableness of a past rate schedule 
not under attack is inadmissible. Re Clarksburg Light & Heat Co. (W. 
Va.) 728. 

P.U.R.1928E. 
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EVIDENCE—continued. 

10. Evidence as to market value of utility property which is merely 
cumulative of like evidence introduced in original proceedings is objec- 
tionable. Re Clarksburg Light & Heat Co. (W. Va.) 728. 


EXCESSIVE PURCHASE PRICE, 
Treatment of excessive purchase price in consolidation proceedings, see 
CONSOLIDATION, MERGER, AND SALE, 3. 


EXCHANGES. 

Apportionment questions generally, see APPORTIONMENT. 

Complaint of city seeking extension of exchange boundaries as not to 
be prejudiced by granting in another proceeding authorization to 
purchase stock of utility involved, see CONSOLIDATION, MERGER, AND 
SALE, 1. 

Factors to be considered by Commission in determining whether free 
interexchange telephone service should be re-established, see Dis- 
CRIMINATION, 5. 

Merging of telephone exchanges as affected by lack of popular approval, 
see TELEPHONES, 1. 


EXHAUSTION OF REMEDIES. 
Exhaustion of remedies before appealing to Federal court, see INJUNC- 
TION, 7, 9. 


EXPERTS. 
Expert’s testimony of intangible values, see Evipencr, 3. 


EXTENSION OF SERVICE. 
Extensions of service general'y, see SERVICE, 13-17. 
Responsibility of company to another company for money collected from 
patrons for connection of electric extensions, see INTERCORPORATE 
RELATIONS, 3. 


FEDERAL COURTS. 
See Courts. 


FEDERAL INCOME TAX. 
Federal income tax as an operating expense, see RETURN, 14, 15. 


FILING. 
Necessity of filing schedules with Commission, see Raves, 22. 


FINANCIAL ABILITY. 
Financial ability as a factor in granting certificate for motor coach 
line, see CERTIFICATES OF CONVENIENCE AND NECESSITY, 7. 
Financial embarrassment of street railway company as no defense to 
ordinance requiring raising tracks to conform with new level in 
street which is to be renaved, «ee Srreer Rainways, 1. 
P.U.R.1928E. 
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FINANCING. 
Advantages of consolidation of gas and electric companies, see Consott- 
DATION, MERGER, AND SALE, 5. 
Treatment of financing costs in valuation, see VALUATION, 37-40. 


FINES AND PENALTIES. 

1. A motor operator found guilty of violating a tariff was permitted 
at his request to pay $50 to the secretary of the Commission to be turned 
into the state treasury in lieu of the suspension of his certilicate, notwith- 
standing a doubt whether the Commission had authority to impose a fine 
upon such operator. Re G. & W. Garage and Tours Co. (Colo.) 64. 

2. A water company upon resuming service after a justifiable discontinu- 
ance, because of misrepresentation by patrons, can make no additional charge 
except what is sufficient to cover the loss sustained by reason of the misrep- 
resentation or the misconduct. Parker v. St. Joseph Water Co. (Mo.) 161. 


FLYING FIELDS. 
Electric rates for airway beacons, see RATES, 27. 


FRANCHISES. 

Authority to exercise franchise powers given in ordinance which also 
specifies rates to be charged upon condition that utility waive any 
rights to charge such rates without approval of Commission, see 
CERTIFICATES OF CONVENIENCE AND NECESSITY, 2. 

Consent of local authority to construction and operation of gas trans- 
mission system, see CERTIFICATES OF CONVENIENCE AND NECESSITY, 
11. 

Power of Federal Court to enjoin Commission rate order when fran- 
chise contract between city and utility has been terminated by pro- 
vision of State Constitution, see INJUNCTION, 8. 

Commission power to change rates fixed by franchise contract, see 
RaTEs, 8. 

Franchise ordinances fixing rates, see RATES, 19-21, 

Treatment of, in valuation, see VALUATION, 55. 


1. No contractual rights exist between a municipality and a public 
utility based upon a franchise until its certificate of public convenience and 
necessity is issued by the Commission authorizing the exercise of the rights 
under such franchise, and a franchise purporting to be obtained previous 
to the grant of such Commission authority is void. Re Public Service Co. 
(Colo.) 778. : 

2. A street railway was ordered to obey a city ordinance requiring it 
to raise its tracks to conform with the proposed level in the repaving of a 
street within fifteen days or have its indeterminate permit revoked. Ham- 
mond v. Hammond, W. & E. C. R. Co. (Ind.) 577. 

3. A natural gas utility was, by Commission order, relieved of the 
burden imposed by a franchise requiring the payment of a gross receipts 
tax which operated to the unjust advantage of the taxpayers as against the 
utility’s rate payers. Re Great Falls Gas Co, (Mont.) 803. 

P.U.R.1928F. 
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FRANCHISES—con tinued. 

4. Special privileges conferred upon utilities in consideration for their 
providing facilities for public communication and intercourse are held by 
the utility as agents and trustees for the sovereign power, and are in no 
sense private. Columbia R. Gas & E. Co. v. South Carolina (U.S. C. C. A 


235. 


FREE INTEREXCHANGE SERVICE. 

Factors to be considered by Commission in determining whether free 
interexchange telephone service should be re-established, see Dis 
CRIMINATION, 5. 

Force of Commission order recognizing existence of free telephone sery 
ice between certain points, see Orpers, 1. 


Dis 


Establishment of free interexchange telephone service, see RATES, 35. 


FUNDS. 


See RESERVES AND FUNDs. 


GAS, 

Apportionment questions generally, sce APPORTIONMENT. 

Refusal of Commission to grant authority to do that which has already 
been done, such as construction and operation of parts of a pre 
posed gas distribution plant, see CERTIFICATES OF CONVENIENCE AND 
Necessity, 10. 

Advantages of consolidation of gas and electric companies, see CONSOL! 
DATION, MERGER, AND SALE, 5. 

Allowance for depreciation of various utilities, see DepRecrATION, 16-26. 

Allowance for amortization of gas generating plant rendered nonopera- 
tive by substitution of natural gas supply, see Rerurn, 4. 

Specific amounts allowed for return of public utility companies, see Re 
TURN, 19-29. 

Securities upon consolidation of companies, see SecuRiTY IssuEs, 5, 6. 


GENERAL CONSTRUCTION COSTS. 
Treatment of overheads in valuation, see VALUATION, 20-36. 


GOING VALUE, 
Denial of allowance for going value as not necessarily deprivation of 
property in contravention of Constitution, see ConstTrruTIONat 
Law, 3. 
Refusal of authorization of securities based on going concern value, see 
Security Issves, 1. 
Treatment of, in valuation, see VALUATION, 56-68, 


GOOD WILL. 


Good will as not an element of going concern value, see VALUATION, 62. 


P.U.R.1928F. 
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GRAIN. 

Plan for grain monopoly as inconsistent with public policy established, 
by Illinois Constitution, see ConstiruTionaL Law, 1. 

Discriminatory nature of plan permitting lessors of warehouse space to 
reserve privileges for grain upon mere statement while other per- 
sons are required to tender grain before storage space could be de- 
manded, see DISCRIMINATION, 2. 

Liberal construction of statute in favor of public, disregarding corpo- 
rate fiction, where unlawful monopolistic result is found to exist 
by use of device which gives control over use of public space to 
those who admittedly own the grain stored therein, see INTER- 
CORPORATE RELATIONS, 1. ; 

Warehouses and grain monopoly, see MONOPOLY AND COMPETITION, 10-13. 

Xailroad charges for handling grain, see Rates, 31. 

Grain milling and storage in transit, see Service, 41. 


GROSS RECEIPTS TAX. 
Power of state to relieve utility from gross receipts tax provision of 
municipal ordinance, see COMMISSIONS, 15. 


GROSS REVENUES. 
Operating expenses and other deductions from gross revenues, see 
RETURN, 4-15. 


HEARING. 

Notice of hearing in compliance with constitutional requirements, see 
CONSTITUTIONAL Law, 2. 

Waiver of notice of hearing, see ProcepuRE, 2. 


HEATING. 
Electric rates for heating and refrigeration, see Rares, 28. 


HIGHWAYS AND STREETS. 

Judicial notice by Commission of location of certain city streets and 
of traffic conditions in petition for authority to abandon street car 
lines, see COMMISSIONS, 4. 

Power of Commission to require evidence of probable expenditures re 
quired of railway for proposed resurfacing of city street and 
relaying of rails in passing upon petition for abandonment, see 
EVIDENCE, 4. 

Order that street railway obey ordinance requiring raising of tracks 
to conform with level of street or have its indeterminate permit 
revoked, see FRANCHISES, 2. 

Financial embarrassment of street railway company as no defense to 
ordinance requiring raising tracks to conform with new level in 
street which is to be repaved, see Street RaiLways, 1. 

Presumption that municipal officers will deal fairly with street railway 
company in matter of resurfacing street, see STREET RAILWAys, 2. 

P.U.R.1928E. 
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HISTORICAL COST. 
Historical cost as basis of security issues, see SecuRITY IssuEs, 2. 
Methods and measures used in determining value generally, see VaLua- 
TION, 3-10. 


ILLINOIS. 
Plan for grain monopoly as inconsistent with public policy established 
by Illinois Constitution, see ConstTrruTIONAL Law, 1. 


TNCOME TAX. 
Federal income tax as an operating expense, see ReTuRN, 14, 15. 


INDETERMINATE PERMIT. 
See also FRANCHISES. 
Indeterminate permit for municipal operation of utility service in 
another municipality, see MunicipaL Piants, 1, 2. 


INDEX NUMBERS. 
Methods and measures used in determining value generally, see VALUA- 
TION, 3-10. 


INEFFICIENCY. 
Excessive production costs in one city as indication of obsolete pumping 
equipment, low load factor, and possibility of more economical ad- 
ministration, see EVIDENCE. 5. 


INJUNCTION. 
Trial by Federal judge where temporary injunction against Commission 
has been granted by statutory Federal Court of three judges, see 
Courts, 1]. 


Annotation on injunctions generally, p. 258. 

Annotation on what may be enjoined, p. 259. 

1. A stay of proceedings in state court against a utility pending a de- 
termination in Federal Court of a petition for voluntary bankruptcy is au- 
tomatically ineffective and properly vacated upon the dismissal in Federal 
Court of such bankruptcy petition. Columbia R. Gas & E. Co. v. South 
Carolina (U. 8. C. C. A.) 235. 

2. Injunctive relief against a State Commission refusing to authorize 
interstate motor carriers was denied where there was grave doubt as to 
whether the carrier was contining its activities strictly to interstate com 
merce. Hi-Ball Transit Co. v. Texas R. Commission (U. S. Dist. Ct.) 103. 

3. Governmental acts within the general power of the state are pre- 
sumptively valid, and ought not to be interfered with by a Federal Court 
upon a mere balance of possible injuries. Cambridge Electric Light Co. v. 
Atwill (U. 8S. Dist. Ct.) 253. 

4. To warrant interference with an order of a State Commission by a 
Federal Court, it must appear that there is a reasonable probability that 
P.U.R.1928F. 
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INJUNCTION—countinued. 
the utility will prevail upon final hearing. Cambridge Electric Light Co. v. 
Atwill (U. S. Dist. Ct.) 253. 

5. The presence of material questions too doubtful for judgment to be 
passed upon them at injunction proceedings because of conflicting evidence 
was held to necessitate the denial of an injunction restraining a State Com- 
mission from enforcing a rate order in view of the fact that the alleged loss 
of revenues would be so small as to be uncollectible. Cambridge Electric 
Light Co. v. Atwill (U. S. Dist. Ct.) 253. 

6. The possibility of loss of a relatively small amount is not of itself 
sufficient reason for a temporary injunction interfering with a state action 
in a state field. Cambridge Electric Light Co. v. Atwill (U. S. Dist. Ct.) 
253. 

7. It is the duty of the Federal Court to issue an injunction against 
the State Commission where there is a clear showing that rates ordered by 
the latter are confiscatory, notwithstanding the fact that a state statute 
allows an appeal to the supreme court of the state from the order of the 
State Commission. Los Angeles R. Corp. v. California R. Commission (U. 
S. Dist. Ct.) 584. 

8. The Federal Court has power to issue an injunction against a State 
Commission’s orders regulating the rates of a utility having a franchise 
with a city where the contractual relationship between the city and the 
utility had been terminated by provision of the State Constitution granting 
the Commission the entire control over utility rates, thereby superseding 
the right of the city in this respect. Los Angeles R. Corp. v. California R. 
Commission (U. S. Dist. Ct.) 584. 

9. The Federal Court will not interfere with the orderly processes of 
the State Commission, acting under state laws in order that certain trains 
aileged to be engaged in interstate commerce, shall not be discontinued until 
the latter body has had an opportunity to investigate the matter fully and 
to reach a conclusion thereon. St. Louis-S. F. R. Co. v. Alabama Pub. 
Service Commission (U. S. Dist. Ct.) 613. 

10. An injunction by Federal Court will not be granted on the grounds 
of apprehension rather than an actual wrong already done to the plaintiff 
or imminently threatened unlawful injury by the state, since the state au- 
thorities will not be presumed to intend to exceed their powers or to act 
unlawfully. St. Louis-S. F. R. Co. v. Alabama Pub. Service Commission 
(U.S. Dist. Ct.) 613. 


INTANGIBLE PROPERTY. 
Expert’s testimony of intangible values, see EVIDENCE, 3. 
Valuation of, see VALUATION, 55-75. 


INTERCORPORATE RELATIONS. 
Operation of motor vehicles by railroads and their subsidiaries, see 
AUTOMOBILES, 2. 
Matters pertaining to consolidation, merger, and sale, see CoNSCLIDA- 
TION, MERGER, AND SALE. 
P.U.R.1928E. 
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INTERCORPORATE RELATIONS-—continued. 

1. Where an unlawful monopolistic result is found to exist by the use 
of a device which gives control over the use of public space to those who 
admittedly own the grain stored therein, a liberal construction of statute 
in favor of the public, disregarding the corporate fiction should be employed 
in the determination as to whether such device for control is, in fact, opera- 
tion in such space. Re Board of Trade Warehouse Corp. (Ill.) 65. 

2. Participation as directors of a warehouse corporation by owners of 
interest in grain, which permits the combination of a majority of such 
of a warehouse 


directors, for their mutual private benefit, is the “operation’ 
by persons having an interest in commodities stored therein within the 
meaning of a statutory prohibition against such operation.. Re Board of 
Trade Warehouse Corp. (IIl.) 65. 

3. Money collected from prospective patrons for connection of electric 
extensions should be held and credited to the company with whose lines 
the connections are to be made, and any other company collecting such 
funds should be made to account to the responsible company for all charges 
so collected. Re Rush County Power Co. (Ind.) 670. 


INTEREST ON CONSTRUCTION. 


Treatment of overheads in valuation, see VALUATION, 20-36. 


INTEREXCHANGE SERVICE. 
Establishment of free interexchange telephone service, see RATES, 35. 


INTERSTATE COMMERCE, 

Necessity of granting certificate for interstate airplane service upon 
condition of compliance with state regulations, see CERTIFICATES OF 
CONVENIENCE AND NECESSITY, 3. 

Confiscation in violation of Constitution, see CONSTITUTIONAL Law. 

Denial of injunctive relief against Commission refusing to authorize 
interstate motor carriers, see INJUNCTION, 2. 

1. The fundamental law of the nation, which is the supreme law of the 
land, vests exclusive jurisdiction over interstate commerce in the national 
government. Hi-Ball Transit Co. v. Texas R. Commission (U. S. Dist. Ct.) 
103. 

2. A railroad movement inherently intrastate in character cannot be 
converted into an interstate movement for the purpose of evading state 
regulation by the simple subterfuge of extending the operation the operation 
a few miles over the line of an adjoining state. St. Louis-S. F. R. Co. v. 
Alabama Pub. Service Commission (U. S. Dist. Ct.) 613. 

3. A state law requiring that the Commission he advised of any pro- 
posed change seriously affecting transportation, even though in interstate 
commerce, is well within the police power of the state, and is to be exercised 
for the benefit of the traveling public, with due regard to the rights of the 
utility to be free from confiscation. St. Louis-S. F. R. Co. v. Alabama Pub. 
Service Commission (U.S. Dist. Ct.) 613. 

P.U.R.1928E. 
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INTERURBAN RAILWAYS. 
Relationship of interurban railway to railroad, see Rarmroaps, 5. 


JOINT CONSTRUCTION. 
Treatment of overheads in valuation, see VALUATION, 20-36. 


JUDICIAL NOTICE. 
Judicial notice by Commission of location of certain city streets and of 
traflic conditions in petition for authority to abandon street car 
lines, see COMMISSIONS, 4. 


JURISDICTION. 
Of Commissions generally, see COMMISSIONS. 
Of Commissions over certificates of convenience and necessity, see CErR- 
TIFICATES OF CONVENIENCE AND NECESSITY, 14-16. 
Of Commissions over rates, see RATES, 4-8. 
Of Commissions over reparation, see REPARATION, 1, 2. 
Of Commissions over service, see SERVICE, 1-7. 


LABOR. 
Lack of Commission power to determine conditions upon which street 
railway’s striking employees should return to work, see ComMis- 
SIONS, 19. 
Treatment of overheads in valuation. see VALUATION, 20-36. 


LAND. 
Percentage allowed for depreciation based upon property excluding land, 
see DEPRECIATION, 25, 26. 


LARGE CONSUMERS. 
Speciai rate for large consumers as discriminatory, see DISCRIMINA- 
TION, 7. 


LAW. 
See ConstTituTIoNAL LAW; ORDINANCES; STATUTES. 


LEASES. 
Treatment of, in valuation, see VALUATION, 69. 


LEGAL EXPENSE. 
Treatment of overheads in valuation, see VALUATION, 20-36. 


LEGISLATURE. 
Lack of Commission authority to determine wisdom of legislative act, 
see CoMMISSIONS, 1. 


LICENSES. 
License to construct and operate electrie plant, see Servier, 13. 
P.U.R.1928E. av : 
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LIFE TABLES. 
Use of life tables in determining depreciation of water pipes, sce 


DEPRECIATION, 5. 


LISTING. 
Accidental errors in telephone directory listing as not basis for claim 
for unlawful discrimination, see DiscRIMINATION, 4. 


Special reference directory listing for physicians, see RATES, 34. 


LITIGATION. 
Treatment of expense of rate cases, see RETURN, 7, 9, 10. 


LOAD FACTOR. 
Load factor in water rate schedule, see Rares, 40, 41. 


LOCAL CONSENT. 
Consent of local authority to construction and operation of gas trans 
mission system, see CERTIFICATES OF CONVENIENCE AND NECESSITY, 
11. 


LONG DISTANCE SERVICE. 
Apportionment questions generally, see APPORTIONMENT. 


LOSSES. - 


Loss in distribution as a charge to expenses of natural gas company, 
see Retury, 11. 


MAINS AND PIPES. 
Use of life tables in determining depreciation of water pipes, see Dr- 
PRECIATION, 5. 
Sample of water from company’s main as evidence of poor quality. see 
EVIDENCE, 2. 
Loss in distribution as a charge to expenses of natural gas company, 
see RETURN, 11. 


MAINTENANCE. 
Inadvisability of distinguishing between depreciation and maintenance, 
see DEPRECIATION, 3. 
Annual allowance for repairs, maintenance, and depreciation of tele- 
phone property, see DEPRECIATION, 17. 
Excessive maintenance cost of deficient equipment, see RETURN, 8. 


MANAGEMENT. 
Commission powers over managerial questions relating to improve- 


ments, see COMMISSIONS, 2. 
P.U.R.1928F. 
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MANAGEMENT—con tinued. 

Commission, in passing upon proposed relocation of track by interstate 
railroad, as lacking authority to compel relocation at grade which 
in the judgment of the company will hamper efficiency, see Com 
MISSIONS, 7. 

Maryland statutes as not substituting Commission for directors and 

: officers of corporation in the management and operation of rail- 
road, see COMMISSIONS, 9. 

Advantages of consolidation of gas and electric companies, see Con- 
SOLIDATION, MERGER, AND SALE, 5. 

Right of return as affected by quality of management, see RETURN, 16. 


MARKET VALUE. 
Evidence as to market value of utility property which is merely cumu 
lative of like evidence introduced in original proceedings as ob 

jectionable, see EvIDENCE, 10. 


MATERIALS AND SUPPLIES. 
Treatment of working capital generally, see VALUATION, 49-54. 


MEASURES OF VALUE. 
Measures of value for rate making, see VALUATION, 11-16. 


MERGER. 
See CONSOLIDATION, MERGER, AND SALE. 


MESSAGES. 
Record of unanswered calls, see SERVICE, 45. 


METERS. 
Billing on basis of check meter readings where service has been tam- 


pered with in the past, see PAYMENT, 1. 

Meter rates, see RATES, 23, 24. 

Minimum charge for water service, see RATES, 36-39. 

Application of minimum charge to more than one premises supplied 
through same meter, see SERVICE, 34. 


MILLING IN TRANSIT. 
Grain milling and storage in transit, see SERVICE, 41. 


MINIMUM CHARGE. 
Minimum charge for water service, see RATES, 36-39. 
Application of minimum charge to more than one premises supplied 
through same meter, see SERVICE, 34. 
P.U.R.1928E. 
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MISREPRESENTATION. 

Water company upon resuming service after justifiable discontinuance 
because of misrepresentation by patrons as not to make additional 
charge except sufficient to cover loss sustained, see Fives AND 
PENALTIES, 2. 

Discontinuance of service because of misrepresentation in application 


or for wasting water, see SERVICE, 35. 


MONOPOLY AND COMPETITION. 

Commission as not justified in permitting electric company to serve 
competitive territory in proceeding in which complaint is made 
against rates of existing utility, see CERTIFICATES OF CONVENIENCE 
AND NECEssITY, 9. 

Lack of necessity for providing competition in consolidation plan in 
view of continuing regulation, see CONSOLIDATION, MERGER, AND 
SALE, 7. 

Plan for grain monopoly as inconsistent with public policy established 
by Illinois Constitution, see ConstiruTIonaL Law, 1. 

Liberal construction of statute in favor of public, disregarding cor- 
porate fiction, where unlawful monopolistic result is found to 
exist by use of device which gives control over use of public space 
to those who admittedly own the grain stored therein, see INTER- 
CORPORATE RELATIONS, 1. 

Right of street railway to reasonable return irrespective of attitude of 
competing company, see Rares, 18. 

Duty to serve competitor, see SERVICE, 8, 9. 

Telephone company as not required to invade territory of neighboring 
company, see SERVICE, 17. 

Refusal of service to territory in which independent company not a 
publie utility is operating, see SERVICE, 19. 


Statement that the introduction of automotive transportation on a 
large scale in this country has caused a loss in railroad patronage running 
as high as from 30 to 40 per cent during the last ten years, p. 497. 

Discussion of the means taken by railroads to cope with automotive 
competition, p. 497. 

Review of decisions favoring the policy of protection to existing car- 
riers as long as they stand ready, willing, and able to give the public the 
service needed, p. 500. 

Discussion of the respective monopolistic rights of railroads and motor 
utilities, giving consideration to the investment in each, p. 541. 

Discussion of the right of a Commission to establish a public policy 
in the absence of specific statutory authority, p. 545. 

1. The Motor Carrier Act of Alabama does not give the Commission 
of that state authority to grant a certificate to any motor carrier vesting 
in him the exclusive right to operate over any route. Re Central of Georgia 
Motor Transport Co. (Ala.) 535. 

2.. The Commission will not, except under the most unusual circum- 
stances, permit an existing public utility which has not done its duty to 
P.U.R.1928E. 
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MONOPOLY AND COMPETITION—continued. 

the publie to keep its field to itself by agreeing that it will henceforth im- 
prove its service or lower its rates, or in any other respect comply with its 
full duty to the public. Re Truckee River Power Co. (Cal.) 83. 

3. The Commission does not feel any obligation resting upon it to pro- 
tect the investment of a utility which is not doing its full duty to the 
public. Re Truckee River Power Co. (Cal.) 83. 

4. The Commission will not refuse to authorize additional service over 
a route inadequately served because of the mere probability and promise 
of the existing operator to purchase adequate facilities in the future, espe- 
cially where ample opportunity has been afforded in the past and he has 
not done so. Re Craig (Colo.) 60. 

5. A certificate will be granted authorizing additional service where the 
inadequacy and unsatisfactory nature of existing service is of a fundamental 
nature. Re Craig (Colo.) 60. 

6. The solicitation and advertisement for passengers by a bus operator 
on railroad premises was held to be improper and the operator was ordered 
to refrain from such practices and to see that his employees did likewise. 
Re Craig (Colo.) 60. 

7. Additional service was authorized over a route where existing service 
by passenger cars was inadequate to take care of hauling freight and express 
exceeding 25 pounds, leaving the other type of business to be carried on by 
the original operator. Re Craig (Colo.) 60, 

+ 8. The Commission will permit a telephone utility able and willing to 
furnish long distance service to enter and furnish the same to a territory, 
where an existing utility refuses because an independent nonutility is fur- 
nishing a limited service. Re Darnielle (Idaho) 211. 

9. A long distance telephone company was permitted to enter and serve 
a patron having a store in which the instrument of a nonutility mutual 
company was installed, where the local utility refused service in premises 
having the mutual service. Re Darnielle (Idaho) 211. 

10. A plan for the leasing of all grain housing space in a certain district 
by a corporation having directors who are members of the Board of Trade, 
for public use, reserving the privilege to private lessors to store their own 
grain, is not illegal because of the fact that the directors may have an 
interest in the private space to be so converted, but is unlawful where they 
have an interest in the grain in the public bins over which they have con- 
trol. Re Board of Trade Warehouse Corp. (IIl.) 65. 

11. It is illegal for any owner of grain whether or not he be the owner 
of a private grain elevator converted into public space, to operate public 
space wherein his grain is stored. Re Board of Trade Warehouse Corp. 
(Ill.) 65. 

12. The machinery of an absolute monopolistic control of publie ware- 
house space in the Chicago area would be created where the Board of Trade 
have exclusive power to license class “A” warehouses vitally affecting the 
future grain trading of the nation, and where the directors of such Board 
control the voting stock of a corporation having absolute power over the 
operation of all such storing space. Re Board of Trade Warehouse Corp. 
(Ill.) 65. 

P.U.R.1928K, 
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MONOPOLY AND COMPETITION—continued. 

13. The use of the machinery of monopolistic control should be carefully 
circumscribed to prevent abuse, notwithstanding the creation of the pos- 
sibility for such machinery, by legislative acts. Re Board of Trade Ware- 
house Corp. (Ill) 65. 

14. It is the duty of the Commission to prevent as far as possible the 
iuplication of facilities and economic loss resulting from permitting motor 
transportation by independent companies to be inaugurated in territory com- 
petitive with existing carriers. Re Chicago & J. Transp. Co. (Ill) 481. 

15. An electric utility was given permission to reduce its rates as low 
as those charged by a municipal utility operating in the same city in order 
to cope with competitive rate cutting by the latter, pending a determination 
and a motion for rehearing by the supreme court of the state of a decision 
holding that the Commission had no authority to regulate the rates of a 
municipal plant. Logan City v. Utah Power & Light Co. (Utah) 57. 


MOTION PICTURE FILM. 
Transportation of motion picture film as public utility service, see 
Pustic UTitities, 1. 


MUNICIPALITIES. 

Consent of local authority to construction and operation of gas trans- 
mission system, see CERTIFICATES OF CONVENIENCE AND NECESSITY, 
11. é 

Power of state to relieve utility from gross receipts tax provision of 
municipal ordinance, see COMMISSIONS, 15. 

Free service to municipality as discriminatory, see DiscRIMINATION, 6. 

Franchises generally, see FRANCHISES. 

Powers over rates, see KatsEs, 9. 

Uniform electric rates in city and suburban areas, see Rares, 13. 

Necessity of municipal consent to discontinuance of service on inter- 
urban railway, see SERVICE, 5. 

Presumption that municipal officers will deal fairly with street railway 
company in matter of resurfacing street, see StreerT RalLways, 2. 


MUNICIPAL PLANTS. 
Denial of application by water company controlled by municipal cor- 
poration to issue bonds as private corporation, see Security Is- 
SUES, 3. 


1. A municipality acting in its proprietary capacity as the operator of 
a public utility in another municipality accepts thereby an indeterminate 
permit subject to all the limitations, restrictions, and regulations imposed 
by law upon the holder of such a permit in the same degree as a private 
corporation under like circumstances. Minocqua y. Eagle River (Wis.) 208. 

2. A municipality acting in its proprietary capacity as the operator of 
a public utility in another municipality is subject to the statutory rights 
of the latter to condemn its property for public use. Minocqua vy. Eagle 
River (Wis.) 208. 
P.U.R.1928E. 
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MUTUAL COMPANIES. 
Refusal of service to territory in which.independent company not a 
public utility is operating, see Service, 19. 


NATIONAL ELECTRICAL SAFETY CODE. 
Requirement that company comply with provisions of National Elec- 
trical Safety Code before collecting for further extensions, see ELEc- 
Tricity, 1. 


NATURAL GAS. 

Relief of natural gas utility from payment of gross receipts tax under 
franchise provision, see FRANCHISES, 3. 

Whether pipe line company supplying wholesale gas to distributing 
corporation is a public utility as not an issue in rate proceedings 
of distributing company, see PuBLic UTILITIES, 3. 

Allowance for amortization of gas generating plant rendered nonopera- 
tive by substitution of natural gas supply, see Return, 4. 

Loss in distribution as a charge to expenses of natural gas company, 
see Rerurn, 11. 

Specific amounts allowed for return of public utility companies, see 
Return, 19-29. 


NONOPERATIVE PROPERTY. 
Valuation of tangible property generally, see VALUATION, 42-48. 


NONPHYSICAL ELEMENTS. 
Nonphysical elements affecting value, see VALUATION, 20-40. 


NOTES. 

Present owners of premises to which utility has constructed line and 
stands ready to serve as under no contractual obligation to pay 
for installation as condition of receiving service, notwithstanding 
rule relating to former owner who has defaulted in payment of 
note, see SERVICE, 11. 


NOTICE. 


Waiver of notice of hearing, see PRocepure, 2. 


NUISANCE. 
Lack of Commission jurisdiction to eliminate undue congestion on side- 
walk in front of business houses caused by patrons waiting at 
terminal of street railway, see COMMISSIONS, 17. 


OBSCLESCENCE. 


Deduction because of unusual obsolescence, see VALUATION, 19. 


OFF-PEAK SERVICE. 
Off-peak lighting service, see RATES, 26. 
P.U.R.1928F 
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OMISSIONS AND CONTINGENCIES. 
Treatment of overheads in valuation, see VALtATION, 20-36, 


ONE-MAN CARS. 
Adequacy and safety of one-man cars on cross-town lines, see SERVICE, 


42. 


GPERATING EXPENSES. 
Operating expenses and other deductions from gross revenues, see Rr- 
TURN, 4-15. 
Practice considered in allowing for working capital, see VALUATION, 49- 
54. 


ORDERS. 
Commission jurisdiction to issue preliminary order, see CERTIFICATES 
oF CONVENIENCE AND NECESSITY, 14. 
Evidence on complaint against discontinuance of spur track without 
Commission authority, see Evipencr, 1. 

1. A Commission order recognizing the existence of free telephone sery 
ice between certain points cannot be construed as an order directing that 
such service should continue to exist. Dearborn v. Midwest Teleph. Co 
(Mo.) 175. 


ORDINANCES. 

Authority to exercise franchise powers given in ordinance which also 
specifies rates to be charged upon condition that utility waive any 
rights to charge such rates without approval of Commission, see 
CERTIFICATES OF CONVENIENCE AND NECESSITY. 2. 

Power of state to relieve utility from gross receipis tax provision of 
municipal ordinance, see COMMISSIONS, 15. 

Order that street railway obey ordinance requiring raising of tracks to 
conform with level of street or have its indeterminate permit re 
voked, see FRANCHISES, 2. 

Construction of ordinance relating to rates, see RATES, 5. 

Franchise ordinances fixing rates, see RATES, 19-21. 

Financial embarrassment of street railway company as no defense to 
ordinance requiring raising tracks to conform with new level in 


street which is to be repaved, see Street RaiLways, 1. 


ORGANIZATION. 
Exclusion of organization and franchise items in making up depreciable 
property, see DEPRECIATION, 4. 
Approval of securities proposed by electric company guilty of irregular 
and improper methods of collecting connection charges, see SECURITY 


ISSUES, 4. 


ORIGINAL COST. 
Cost of property as only reasonable basis for depreciation, see Derri 
CIATION, 10, 
PLULR.1W928E, 
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ORIGINAL COST—continued. 
Methods and measures used in determining value generally, see VaLua- 
TION, 3-10. 
Measures of value for rate making, see VALUATION, 11-16. 
tefusal of deduction from original cost appraisal for balance that may 
be in depreciation reserve, see VALUATION, 18. 
Going value as independent of original cost, see VALUATION, 60. 


OUTLETS. 
Connected load count of socket outlets under electric rate schedules, 
see Rates, 29. 
Minimum charge for water service, see RATES, 36-39. 


OVERCAPITALIZATION. 
Treatment of excessive purchase price in consolidation proceedings, see 
CONSOLIDATION, MERGER, AND SALE, 3. 


OVERCHARGES. 


Reparation for overcharges, see REPARATION. 


OVERHEADS, 
Treatment of, in valuation, see VALUATION, 20-36. 
Refusal of allowance for going value where overheads have: been al- 
lowed elsewhere, see VALUATION, 65, 66. 


OWNERS. 

Present owners of premises to which utility has constructed line and 
stands ready to serve as under no contractual obligation to pay for 
installation as condition of receiving service, notwithstanding rule 
relating to former owner who has defaulted in payment of note, 
see SERVICE, 11]. 


PARTIES. 

1. A voluntary body composed of individuals joined together for the 
alleged purpose of protecting the interest of small consumers in the de- 
velopment of the remaining water power resources of the state, and to 
secure more effective regulations of light and power rates was held to have 
no more power or authority to participate in a consolidation proceeding 
between a city gas and electric company than its individual members, and, 
therefore, not to be an interested person. Re Consolidated Gas Co. (N. Y.) 
478. 


PAVING. 
Financial embarrassment of street railway company as no defense to 
ordinance requiring raising of tracks to conform with new level in 
street which is to be repaved, see StREET RatLways, 1. 
Presumption that municipal officers will deal fairly with street railway 
company in matter of resurfacing street, see STREET RAILWAys, 2. 
P.U.R.1928E. 
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PAYMENT. 

Present owners of premises to which utility has constructed line and 
stands ready to serve as under no contractual obligation to pay 
for installation as condition of receiving service, notwithstanding 
rule relating to former owner who has defaulted in payment of 
note, see SERVICE, 11. 


1. An electric company properly rendered bills based on a reading from 
a check meter located outside of the premises occupied hy a patron, himself 
a practicing electrician, whose service meter had on previous oecasions given 
evidence of tampering or by-passing. Gould v, Public Service Electric & Gas 
Co. (N. J.) 321. 

2. A public service corporation is entitled to discontinue service to a 
customer’s present premises because of prior indebtedness of the latter at 
other premises, where the statute permitting such discontinuance does not 
limit the company’s right to a particular building or premises. Clark ¥ 
Utica Gas & E. Co. (N. Y. App. Div.) 657. 


PENALTIES. 
See FInes AND PENALTIES. 


PHYSICAL CONNECTION. 
Commission jurisdiction over apportionment of expense of physical con 
nection, see COMMISSIONS, 20. 


PHYSICIANS’ EXCHANGE. 
Special reference directory listing for physicians, see Rates, 34. 


PIPE LINE COMPANIES. 
Whether pipe line company supplying wholesale gas to distributing cor- 
poration is a public utility as not an issue in rate proceedings of 
distributing company, see PuBLIc UTILiT1Es, 3. 


PLEADING. 
Statutory jurisdiction of Commission to investigate reasonableness of 
rates aside from filing of complaints or protests. see Rates, 6. 


1. Informal complaints although not couched in precise legal language. 
but sufficient to apprize the Commission that the complainant regards a 
utility’s rates as unreasonably high, are sufficient to meet the requirements 
of statute having to do with complaints against utility rates. Re Great 
Falls Gas Co. (Mont.) 803. 

2. Motions to strike unnecessary or objectionable allegations in a com 
plaint, which on the whole gives to the court an understanding of the mate 
rial facts and conditions upon which the plaintiff rests its contention of 
infringement of its constitutional rights, will be overruled. Los Angeles 
R. Corp. v. California R. Commission (U. S. Dist. Ct.) 584. 


P.U.R.1928F. 
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POWERS. 
Of Commissions generally, see COMMISSIONS. 
Of Commissions over rates, see RaTEs, 4-8. 
Of municipalities over rates, see RATEs, 9. 
Of Commissions over service, see SERVICE, 1-7. 


PREFERENCES. 
See DISCRIMINATION. 


PRELIMINARY ORDER. 
Commission jurisdiction to issue preliminary order, see CERTIFICATES 
oF CONVENIENCE AND NECESSITY, 14. 


PREMISES. 
Application of minimum charge to more than one premises supplied 
through same meter, see SERVICE, 34. 


PRESUMPTIONS. 
Presumption in favor of Commission order on appeal, see APPEAL AND 
REVIEW. 


PRICE INDEX. 
Methods and measures used in determining value generally, see VaLua- 
TIon, 3-10. 


PROCEDURE. 

Commission as not justified in permitting electric company to serve 
competitive territory in proceeding in which complaint is made 
against rates of existing utility, see CERTIFICATES OF CONVENIENCE 
AND NECESSITY, 9. 

Complaint of city seeking extension of exchange boundaries as not to 
he prejudiced by granting in another proceeding authorization to 
purchase stock of utility involved, see CoNSOLIDATION, MERGER, AND 
SALE, 1. 

Notice of hearing in compliance with constitutional requirements, see 
CONSTITUTIONAL Law, 2. 

Stay of proceedings in state court against utility pending determina 
tion in Federal Court of petition for voluntary bankruptcy as au 
tomatically ineffective and properly vacated upon dismissal of bank 
ruptcy petition, see INJUNCTION, 1. 

Whether pipe line company supplying wholesale gas to distributing 
corporation is a public utility as not an issue in rate proceedings 
of distributing company, see PusLic UTILITIES, 3. 

Denial of rate reduction unless there is evidence that will permit rea 
sonable determination as to advisability of such action, see Rates, 
ie 

Disapproval of immediate ex parte reduction in domestic lighting rates 
as part of proposed consolidation program, see RATES, 2. 

P.U.R.1928F. 
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PROCEDURE—continued. 
Statutory jurisdiction of Commission to investigate reasonableness of 
rates aside from filing of complaints or protests, see RATEs, 6. 


Statement that the term “public hearing” does not mean that all per- 
sons, whether or not they have anything germane to offer, are entitled to be 
heard at length in a proceeding, p. 44. 

1. A proposal by a street railway at a Commission hearing for the pur- 
pose of considering changes in existing route and transfer arrangements be- 
tween bus and traction lines, that the current free transfer arrangement be 
abolished and a 10-cent fare on the bus line authorized, as well as a 2-cent 
transfer charge from rail to bus was held not to be properly before the Com- 
mission inasmuch as no application for increase in fare had been received, 
and proper notice scheduling a hearing did not state that increased fares 
would be considered. Re Washington-Interurban R. Co. (D. C.) 712. 

2, All objections as to the adequacy of legal notice of a Commission 
hearing are effectively waived by a utility by the appearance of counsel 
requesting a continuance. Re Great Falls Gas Co, (Mont.) 803. 

3. Rate-making proceedings will not be open for the purpose of allow- 
ing the losing side to introduce an entirely new and different rate base. 
Re Rock Hill Teleph. Co. (S. C.) 221. 

4. Rate-making proceedings will not be reopened where the new evi- 
dence proposed to be introduced could not change the result of the vote 
already taken by the Commission, but where, on the other hand, the same 
result would probably be reached. Re Rock Hill Teleph. Co. (S. C.) 221. 


PROMOTIONAL RATES. 


Promotional electric rates, see RATEs, 


25. 


PROMOTION FEES. 
Treatment of overheads in valuation, see VALUATION, 20-36. 


PROPERTY NOT OWNED. 
Valuation of tangible property generally, see VALUATION, 42-48. 


PROPERTY OWNERS. 
Lack of Commission authority to compel relocation of tracks for benefit 
of local property owners, see CoMMIssIONS, 7. 
Fact that railroad is required to secure consent of Commission to relo- 
cation of track as not warranting arbitrary withholding of ap- 
proval for benefit of private property holders, see Commissions, 10. 


PUBLIC INTEREST. 


Meaning of public interest, see PuBLic UTILITIES, 2. 


PUBLIC UTILITIES. 

Determination of charter rights of corporation applying for certificate 
as a judicial question not within Commission jurisdiction, see 
COMMISSIONS, 3. 

P.U.R.1928F 
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PUBLIC UTILITIES—continued. 

Lack of Commission power to interfere with corporate act or policy 
which will not in some manner adversely affect public interest in 
rates or service, see COMMISSIONS, 8. 

Franchises generally, see FRANCHISES. 

Relations between corporations, see INTERCORPORATE RELATIONS. 

Denial of application by water company controlled by municipal cor- 
poration to issue bonds as private corporation, see Security Is- 
SUES, 3. 

Commission as not to determine whether utility district has complied 
with all requirements of law in organization, see SERvIcE, 1. 


Annotation on public utilities generally, p. 249. 

Annotation on what constitutes a publie utility, p. 249. 

Annotation on contract carriers as public utilities, p. 251. 

Annotation on what constitutes public service, p. 252. 

Annotation on corporate status of public utilities, p. 253. 

1. A motor vehicle operator indiscriminately serving the whole film ex- 
hibiting public and delivering exchange motion picture films between the 
various theaters in different communities was held to be a common carrier 
within the meaning of a law requiring certificates of publie convenience and 
necessity for common carrier operation by motor. Re Exhibitors Film De- 
livery & Service Co. (Colo.) 623. 

2. The statutory meaning of “public interest” must vary to some extent 
with the character of the utility and will be narrower when applied to the 
utilities having localized functions such as water, light, and gas supply 
than in the case of railroads affecting service to the whole public. West v. 
Philadelphia, B. & W. R. Co. (Md. Ct. App.) 139. 

3. Whether or not a pipe line company supplying wholesale gas to a 
distributing public service corporation is a publie utility, cannot be made 
an issue in rate proceedings of the distributing utility, and its status can 
only be determined in a proper proceeding. Re Great Falls Gas Co. (Mont. ) 
803. 

4. Under our Constitution and statutes telephone companies are “com- 
mon carriers.” Farmers’ & Merchants’ Teleph. Co. v. Orleans Community 
Club (Neb. Sup. Ct.) 787. 

5. The state-owned mill and elevator, together with the equipment, 
trackage, and other facilities thereof in Grand Forks, North Dakota, is in 
Jaw and fact a “public terminal grain elevator and subject to regulation as 
such.” State v. Great Northern R. Co. (N. D. Sup. Ct.) 111. 

6. A company which agrees to pick up and deliver freight, leases, or 
hires its equipment, or hires the owners of equipment, which includes the 
use of their equipment, is, in so far as it holds itself out to serve the ship- 
ping public, even though it attempts to restrict its activities to a selected 
type of business, a motor transportation company within the definition of 
statutes requiring Commission authority for such operation. Northern 
Ohio Power & Light Co. v. Motor Freight (Ohio) 609. 


7. The test which determines whether or not a given operator is a 
motor transportation company, can never be one which hinges solely upon 
P.U.R.1928E. 
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PUBLIC UTILITIES—con/inued. 
the ownership or lack of ownership of vehicles in which freight is carried. 
Northern Ohio Power & Light Co. vy. Motor Freight (Ohio) 609. 

8. A street railway company is a public service corporation owing its 
existence to the governmental power of eminent domain, and charged with 
the duty of so maintaining and conducting the enterprise in the interest of 
the public, subject to the control of the proper authorities in the matter of 
conducting their properties, as well as in the remuneration to be received 
therefor. Columbia R. Gas & E. Co. v. South Carolina (U.S. C. C. A.) 235. 


PURCHASE PRICE. 

Duty of Commission with regard to excessive purchase price in granting 
certificates of convenience and necessity, see CERTIFICATES OF CoN- 
VENIENCE AND NecEssIty, 15. 

Treatment of excessive purchase price in consolidation proceedings, see 
CONSOLIDATION, MERGER, AND SALE, 3. 

Purchase price of controlling stock as a charge to capital, see VaLua- 
TION, 41. 


RAILROADS. 

Right of railroad to operate motor vehicles, see AUTOMOBILES, 1. 

Commission power to issue certificate to railroad company or its sub- 
sidiary for motor carrier operation, see CERTIFICATES OF CONVEN- 
IENCE AND NECESSITY, 1. 

Commission powers over managerial questions relating to improvements, 
see ComMMISSIONS, 2. 

Commissien, in passing upon proposed relocation of track by interstate 
railroad, as lacking authority to compel relocation at grade which 
in the judgment of the company will hamper efficiency, see Com 
MISSIONS, 7. 

Maryland statutes as not substituting Commission for directors and 
officers of corporation in the management and operation of rail 
road, see COMMISSIONS, 9. 

Fact that railroad is required to secure consent of Commission to re- 
location of track as not warranting arbitrary withholding of ap- 
proval for benefit of private property holders, see CoMMIssioNs, 10. 

Railroad crossings generally, see CROSSINGS. 

Evidence on complaint against discontinuance of spur track without 
Commission authority, see EvipeNncer, 1. 

Interstate and intrastate activities of railroads, see INTERSTATE Com- 
MERCE, 2, 3. 

Railroad rates generally, see RaTEs, 31. 

Necessity of Commission consent to discontinuance of branch line, see 
SERVICE, 4. 

Substitution of motor vehicles for railroad service, see Service, 31, 32. 

Railroad service generally, see Service, 40, 41, 

1. A railroad company compelled to relocate tracks because of public 

construction, such as a power dam, is entitled to establish them on a new 
P.U.R.1928E 
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RALLROADS—con tinued. 

location at a grade as advantageous as that which it has been forced to 
abandon, or at least as far as that may be practical. West v. Philadelphia, 
B. & W. R. Co. (Md. Ct. App.) 139. 

2. Authorization was given to the purchaser of a portion of a railroad 
not in operation for ten years to junk and remove ties, tracks, bridges, and 
other equipment where there was no likelihood of public necessity ever re- 
quiring a continuation of operation of such lines and where no objection was 
made by civil and judicial authorities in the area affected. Re Cayce (Mo.) 
316. 

3. A statute providing certain overhead railroad clearance except where 
“impracticable” was construed to have been passed with the intention of 
exempting such overhead structures as were not passed by locomotive power, 
but under which cars were passed by pinch-bars thereby avoiding the neces- 
sity of employees riding on car roofs. Re Pickering Coal Co. (Mo.) 526. 

4. The Board of Railroad Commissioners of the state of North Dakota 
has the power and authority to determine when and where such service 
{milling, stoppage, cleaning, mixing, and storing grain in transit] shall be 
rendered, and the duty of determining primarily what is an adequate com- 
pensation therefor. State v. Great Northern R. Co. (N. D. Sup. Ct.) 111. 

5. A traction company operating over about 20 miles of electric trolley 
lines in and about a metropolitan area of a particular city and neighboring 
communities was held to partake more of the nature of a railroad than that 
of a simple street railway serving one community in so far as the Federal 
Bankruptey Act excludes railroads from taking advantage of its provisions. 
Columbia R. Gas & E, Co. v. South Carolina (U. 8. C. C. A.) 235. 


RATES. 


1. In general, 1—3. 
11. Jurisdiction, powers, and duties of Commissions, 4-8. 
WI. Powers of municipalities, 9. 
IV. Reasonableness, 10—18. 
V. Contract rates, 19-21. 
VI. Schedules, 22. 
VII. Meter rates, 23, 24. 
VIII. Rates of particular utilities, 25—42. 
a. Electric, 25—30. 
b. Railroad, 31. 
ec. Street railway, 32. 
d. Telephone, 33-35. 
e. Water, 36—42. 


I. In general. 


Authority to exercise franchise powers given in ordinance which also specifies 
rates to be charged upon condition that utility waive any rights to 
charge such rates without approval of Commission, see CERTIFICATES OF 
CONVENIENCE AND Necessity, 2. 

P.U.R.1928E. 
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RATES—continued. 

Lack of necessity for consolidating companies to compute in advance exact 
amount of rate reduction to be expected from economies, see CONSOLIDA 
TION, MERGER, AND SALE, 9. 

Discrimination in rates, see DISCRIMINATION. 

Admissibility of audit covering telephone operation in rate investigation, se« 
EVIDENCE, 6-8. 

Inadmissibility of evidence as to the validity of past rate schedule not under 
attack, see EvIDENCE, 9. 

Injunction against rate order on the ground of confiscation, see INJUNCTION 

Rate cutting between electric utility and municipal electric plant, see Mo 
NOPOLY AND COMPETITION, 15. 

Sufficiency of complaint in rate proceeding, see PLEADINGS. 

Rehearing of rate proceeding, see Procedure, 3, 4. 

Treatment of expense of rate cases, see RETURN, 7, 9, 10. 


Annotation on regulation of rates by various authorities, p. 195. 

Statement that it is rarely advisable to form an opinion of a utility’s 
financial condition or possibilities on the results of a period less than om 
year, p. 39. 

1. No reduction will be made in the rates of a utility unless there is 
ample evidence before the Commission that will permit of a reasonable de 
termination as to the advisability of such action. Cripple Creek v. Cripple 
Creek Water Co. (Colo.) 388. j 

2. An ex parte and immediate reduction in domestie lighting rates as 
part of a proposed consolidation program between a gas and an electric 
company was. disapproved in view of the necessity in such event of drain 
ing reserves, reducing dividends, the inadequate period upon which rate 
observations were based, as well as the resulting discrimination to power 
users. Re Consolidated Gas Co. (N. Y.) 19. 

3. A reduction in electric rates believed by the Commission to its own 
satisfaction to be justified was not refused pending an opportunity for final 
valuation of utility property. Re Madison Gas & E. Co. (Wis.) 601. 


Il. Jurisdiction, powers, and duties of Commissions. 

4. The Commission has the power (Publie Utilities Act, § 63b) either 
upon complaint or upon its own motion to determine whether or not rates 
reduced by carriers are reasonable and compensatory, Bay and River Boai 
Owners’ Asso. v. Anderson (Cal.) 86. 

5. A definite statement in one section of an ordinance that certain rates 
specified in two other particular sections of the same should be subject 
to the regulation of the Commission, presumably does not apply to rates 
also fixed in the first section itself. Re Arvada Electric Co. (Colo.) 471. 

6. A Commission has statutory jurisdiction to investigate the reason 
ableness of utility rates regardless and apart from any jurisdiction conferred 
by the filing of complaints or protests. Re Great Falls Gas Co. (Mont.) 
803. 

7. The establishment of initial rates, although a function of manage- 
ment, does not preclude the subsequent right of the Commission to revise 
P.U.R.1928E. 
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RATES—continued, 
or restrain such rates after proper investigation. Re Great Falls Gas Co. 
.(Mont.) 803. 

8. Rates fixed by franchise contract providing that they shall not be 
changed without consent of the municipality are nevertheless subject to the 
police power of the state to regulate unreasonableness in rates, where the 
contract was executed subsequent to a statute delegating the exercise of 
such state powers to the Commission. Re Rock Hill Teleph. Co. (8. C.) 221. 


II. Powers of municipalities. 

9. A constitutional provision expressly reserving to a State Commis- 
sion from the time of its creation, the entire control over rates of public 
utilities, operates to divest municipalities of all such powers previously 
exercised to control rates or to contract with respect thereto. Los Angeles 
R. Corp. v. California R. Commission (U. 8. Dist. Ct.) 584, 


IV. Reasonableness, 
Annotation on factors affecting reasonableness of rates, p. 196. 

Annotation on rate comparisons, p. 197. P 

10. A showing that the land in the area served by vessels has, of recent 
years, been farmed in relatively small tracts and the tonnage broken into 
small consignments requiring frequent handlings, is pertinent in a general 
way in a rate proceeding, but in the final analysis the financial results of 
operation must be given controlling weight. Bay and River Boat Owners’ 
Asso. v, Anderson (Cal.) 86. 

11. A section of the Publie Utilities Act (§ 32) granting the Commis- 
sion power to prescribe uniform rates must apply to situations where there 
are uniform circumstances and conditions and when the uniform rates can 
be made to apply to every operator performing a similar utility service in 
a territory involved. Bay and River Boat Owners’ Asso. vy. Anderson (Cal. ) 
86. 

12. Where transportation services are by various methods and are totally 
different, no beneficial results would be secured by the establishment of 
uniform rates, and in the end would only restrict carriers from voluntarily 
changing rates, which in many cases may be justified under changing con- 
ditions. Bay and River Boat Owners’ Asso. vy. Anderson (Cal.) 86. 

13. The largest city in a closely allied group of municipalities served at 
a uniform reasonable rate by the same electric utility was refused a request 
for a special reduced rate where the difference in production and distribu- 
tion cost as between such city and the aggregate consumption beyond the 
corporate limits thereof was not sufficient to warrant an allocation of plant 
to any particular class. Wichita v. Kansas Gas & E. Co. (Kan.) 634. 

14. Rates ‘will not be declared unreasonable simply by comparison with 
tariffs of companies in adjoining territory, wholly disregarding any consid- 
eration of the cost of similar service in different communities, the property 
employed in rendering the service, amounts fixed for depreciation and return, 
and other factors to be given necessary consideration in the fixing of rates 
Makin v. Missouri Pub. Service Commission (Mo.) 290. 

15. Lighting rates of one city cannot be determined per se by a com- 
P.U.R.1928E. 58 
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RATES—con tinued. 

parison with the rates of another city unless all the factors affecting the 
costs of doing business such as local ordinances, topography, prices of sup- 
plies, and labor rates are the same. Re Consolidated Gas Co. (N. Y.) 19. 

16. The method of basing rates on the ability of the consumers to pay 
or upon the consumers’ desire for Jow rates appears to be erroneous and 
cannot be considered by the Department. Department of Public Works ex 
rel, Asotin v. Pacific Power & Light Co. (Wash.) 213. 

17. A reduction of comparatively high electric rates was ordered by the 
Department notwithstanding an existing low rate of return, where the De- 
partment believed that the new business stimulated would so increase the 
zross revenue as not to lower the rate of return any further.* Department 
of Publie Works ex rel. Friday Harbor v. Friday Harbor Light & P. Co. 
(Wash.) 660. 

18. A street railway is entitled to an adjustment of its rates where it 
is operating without earning a reasonable return upon the value of its prop- 
erties irrespective of the attitude of a competing company, especially where 
the continuation of a certain fare on a newly acquired line would result in 
discrimination against the rest of its system. Re Milwaukee Electric R. & 
Light Co. (Wis.) 15, 


V. Contract rates. 

Statement that private branch stations should be counted as “stations” 
within the meaning of franchise purporting to fix telephone rates at or 
below a cerain number of stations, p. 224. 

19. A utility which has been given a franchise by town ordinance specify- 
ing rates to be charged stands in the same position as if the ordinance had 
not specified such rates, where, by its own action, no benefit has been claimed 
by reason of the insertion of such rates in such ordinance. Re Arvada Elee- 
trie Co. (Colo.) 471. 

20. It is the duty of the Commission to the public to take such necessary 
steps as will prevent rates which have been inserted in an ordinance grant 
ing a franchise from having any higher standing or securer footing than 
they would have if they had not been so inserted, notwithstanding the an 
nounced intention of the utility to claim no special benefit from such rates. 
Re Arvada Eleetrie Co. (Colo.) 471. 

21. It is the policy of the state, notwithstanding its power to disregard 
the rate-making provision contained in a franchise, never to do so unless it 
clearly appears that rates thereby authorized are unreasonable and confisca- 
tory. Re Rock Hill Teleph. Co. (S. C.) 221. 


VI. Schedules, 
Discussion of the advantages of two-part rate for gas over the ordinary 
minimum form of rate, p. 774. 

22. No schedule of rates published by a utility subsequent to the adop- 
tion of the Public Service Commission Act becomes a lawful schedule until 
it has the approval of the Commission. Re Great Falls Gas Co. (Mont.) 
803. 

VII. Meter rates. 

23. As a general practice all customers of a water utility should be 

P.U.R.1928E. 
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RATES—continued. 

metered, with the possible exception of those serviced from a small system 
and located on dead ended mains, particularly where the water distributed 
is impregnated with foreign matter which might affect the working parts 
of the meters. Re Cambridge (Wis.) 707. 

24. Classification of water consumers as to who should and who should 
not receive metered service in a community with no sewer system was made 
by requiring meters for those customers having private sewers or other 
means of disposing of surplus water, as well as customers having water lifts 
or bath fixtures, except such of the latter as resided on dead ended mains 
where sluggish circulation of water impregnated with foreign substances’ 
was likely to interfere with working parts of the meters. Re Cambridge 
(Wis.) 707. 

VIIl. Rates of particular utilities, 


Annotation on automobile rates, p. 198, 


a. Electric. 
Annotation on electric rates, p. 199. 
Discussion of the advantages of various structures for domestic consum- 
ers tending to stimulate consumption by heavy duty appliances, p. 384. 
Discussion of the relative merits of the Wright demand form of elec- 
tric schedule with the Hopkinson schedule and the ordinary block rate and 
rvom basis, p. 605. 

25. The modification of a proposed electric rate structure for domestic 
consumption adopted a unit of three rooms as a basis for demand count 
with a minimum charge for each additional room limiting the total number 
to be counted at ten rooms in an effort to stimulate power consumption for 
heavy duty appliances by the domestic class without emperiling public rela- 
tions. Re Alabama Power Co, (Ala.) 383. 

26. A baking company was permitted to receive lighting service under 
a wholesale power rate where the company’s schedule did not provide that 
the customer should take off-peak service exclusively. Horn & Hardart Bak- 
ing Co. v. Publie Service Electric & Gas Co. (N. J.) 513. 

27. Consumption of airway beacons for the development of commercial 
aeronautics is so low that it does not justify making a special rate for this 
service where such reduction would result in losses to the company and dis- 
crimination against other consumers. Bureau of Lighthouses v. Southern 
Pub. Utilities Co. (N. C.) 307. 

28. The power rate of an electric utility was ordered to be extended so 
as to include energy used for heating and refrigeration purposes in order 
to develop this class of service. Wauzeka Creamery Co. v. Wauzeka Light 
& P. Co. (Wis.) 158. 

29. An agreement between an electric utility and its consumers to elim- 
inate empty baseboard or floor sockets and the ordinary socket appliances 
from the connected load count was approved by the Commission as tending 
to reduce the number of kilowatt hours billed at rates applicable to primary 
and secondary blocks of energy. Re Madison Gas & E, Co. (Wis.) 601. 

30. The Wright demand form of schedule was approved as adapted to 
give the customer with small installation the advantage to which he is en- 
P.U.R.1928E. 
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RATES—continued. 
titled as he improves the load factor of his electrical use. Re Madison Gas 
& E. Co. (Wis.) 601. 
b. Railroad, 
Annotation on railroad rates, p. 200. 
Annotation on particular commodity tariffs of railroads, p. 202. 
31. The record examined, and it is held, that the decision of the Board 
Railroad Commissioners that i cent per hundredweight is an adequate 


> 


0 
compensation for “cleaning, mixing, and storing in transit” service, required 
of transportation companies at the public terminal grain elevator, is sus 
tained by the evidence taken. State v. Great Northern R. Co. (N. D. Sup 
Ct.) 111. 
c. Street railway. 
Higher fare for return trip because of transfer agreement as not unjustifiably 
discriminatory, see DisCRIMINATION, 9. 


Annotation on street railway rates, p. 203. 

32. Fare zones may properly be established without regard to the city 
limits on a street railway line to produce additional revenue, where it can 
be shown that the particular line is unprofitable to the extent of burdening 
the balance of the system. Milwaukee v. Milwaukee Electric R. & Light 
Co. (Wis.) 679. 

d. Telephone. 
Annotation on telephone rates, p. 205. 

33. Regrading of service is not justified in the absence of testimony by 
competent witnesses as to the experience of similar telephone utilities under 
circumstances that are similar to the circumstances and conditions in the 
cause at bar. Re Decatur County Independent Teleph. Co. (Ind.) 1. 

34. A special rate somewhat less than the rate for the regular extra 
directory listing was allowed for “special reference listing” in connection 
with a “Physicians’ Exchange” to be associated with the names of various 
physicians and surgeons of a city for the purpose of rendering 24-hour con 
tinuous service to patrons in need of medical attention. Re Tri-State Teleph 
& Teleg. Co. (Minn.) 775. 

35. The re-establishment of free telephone service between exchanges a 
short distance apart which had been discontinued upon the destruction of 
direct facilities, due to causes beyond the control of the company, was denied 
where the prospective revenue did not warrant an order requiring the in 
stallation of a direct line, and where there was no proof that the general 
publie required such facilities, or that the re-establishment of such service 
would not result in unreasonable discrimination in favor of those who had 
need of it. Dearborn y. Midwest Teleph. Co. (Mo.) 175. 


e. Water, 


Annotation on irrigation rates, p. 200. 
Annotation on water rates, p. 207. 

36. A minimum charge for a metered water rate should be based upon 
the size of the meter in service, rather than upon the number of outlets on 
the premises to be supplied. Parker v. St. Joseph Water Co. (Mo.) 161. 
P.U.R.1928F., 
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37. Customers whose demands are greater than the average should pay 
a minimum charge that will reflect the difference in the expense between 
the large customers and the smaller customers. Varker v, St. Joseph Water 
Co. (Mo.) 161. 

38. The practice of basing the minimum charge for a metered water rate 
on the number of outlets on the premises to be supplied was held to occasion 
complaint and misunderstanding and was ordered to be discontinued, and 
the size of the meter was used as a substitute basis. Parker v. St. Joseph 
Water Co. (Mo.) 161. 

39, A rule of a water company providing for full minimum charges to 
premises constructed for two tenants regardless of whether one be vacated 
or not, was held to be unreasonable, and the company was required to file 
a new rule remitting the minimum or flat charge to premises vacant for a 
period of thirty days or more. Parker v. St. Joseph Water Co. (Mo.) 161. 

40. Load factor should be taken into account in figuring a schedule of 
rates for water service where the amount of the customer’s use such as that 
of a whole city, makes this feature an important one. Lee’s Summit v. In- 
dependence Water Works Co. (Mo.) 184. 

41. Load factor of nearly 100 per cent obtained by a city maintaining 
its own reservoir was taken into consideration in apportioning the fixed cost 
of the water company supplying such city with relation to the rest of its 
distribution system not having such uniform demand. Lee’s Summit v. 
Independence Water Works Co. (Mo.) 184. 

42. Rates to a power plant to which water was not available- during 
several months by reason of the exhaustion of supply by other preferred 
classes of service were ordered to be 50 per cent less wholesale than rates 
for such other classes of service. Department of Public Works ex rel. Asotin 
v. Pacific Power & Light Co. (Wash.) 213. 


REASONABLENESS. 
Of rates, see Rates, 10-18. 
Of return, see Return, 16-29. 


REFRIGERATION. 
Electric rates for heating and refrigeration, see RATES, 28. 


REHEARING. 
Rehearing of rate proceeding, see PRocepURE, 3. 
Granting of motion for rehearing of telephone rate proceeding where 
‘rates had been fixed by agreed valuation without actual estimate, 
see VALUATION, 2. 


RELOCATION. 
Relocation of railroad tracks, see RarLRoaps, L. 


REPAIRS. 
Annual allowance for repairs, maintenance, and depreciation of tele- 
phone property, see Depreciation, 17. 
}~p 7 » nNY9RkK 
P.U.R.1928E 
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REPARATION. 

1. The Commission has no power to compel a utility to make repara 
tion and restitution to its patrons for money arbitrarily or unjustly co! 
lected. Parker v. St. Joseph Water Co. (Mo.) 161. 

2. The Commission is without power to require a telephone company 
to pay rebates on tolls collected from patrons at different exchanges upon 
the discontinuance of free service. Dearborn v. Midwest Teleph. Co. (Mo. 


175. 


REPEAL. 
Legislation not repealed by subsequent laws relating to warehouses, see 
STATUTES, 1. 


REPRODUCTION COST. 
Methods and measures used in determining value generally, see VALva- 
TION, 3-10. 
Measures of value for rate making, see VALUATION, 11-16. 


RESERVES. 
Necessity for depreciation reserve, see DEPRECIATION, 7. 
Purpose of depreciation reserve, see DEPRECIATION, 8, 11. 
Inability to earn fair return and take care of depreciation as not excuse 
for failure to set aside depreciation fund, see DePRECIATION, 9. 
Refusal of deduction from original cost appraisal for balance that may 
be in depreciation reserve, see VALUATION, 18. 


RETIREMENTS. 
Retired property having overhead construction cost included in its orig- 
inal cost as required to carry such overhead costs along with its 
retiral, see VALUATION, 17. 


RETURN. 


TI. In general, 1-3. 
II. Operating expenses and other deductions from gross revenues, 
4-15. 
IIT. Reasonableness, 16—29. 
a. In general, 16—18. 
b. Specific amounts allowed, 19-29. 


I. In general, 

Allocation of gas plant between counties in confiscation case, see APPORTION 
MENT, 12. 

Relief of natural gas utility from payment of gross receipts tax under fran 
chise provision, see FRANCHISES, 5. 

Board as not authorized to order installation of additional equipment or 
facilities such as maintenance of waiting room at terminal unless reve 
nues justify expense, see SERVICE, 6. 

Matters relating to abandonment of service generally, see SERVICE, 18-30 

P.ULR.1928F. 
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Effect of diminishing return on allowance for going value, see VALUATION, 
61. 


1. The falling off in revenue due to the vacation period at a university 
and a slight increase in operating expenses during the same period, owing 
to employees of the company being on vacations, were both taken into con- 
sideration by the Commission in arriving at the annual operating income 
of a telephone utility serving a university community. Re Illinois Bel! 
Teleph. Co. (I11.) 279. 

2. Revenues and expenses pertaining to the publication of directories. 
including all advertising, are regularly reported to the Commission and the 
income therefrom is considered in the fixing of rates for telephone service. 
Baldwin v. Chesapeake & P. Teleph. Co. (Md.) 529. 

3. Current assets offsetting the reserve for depreciation can be used 
temporarily for additions or extensions to fixed capital. Wauzeka Creamery 
Co. vy. Wauzeka Light & P. Co. (Wis.) 158. 


II, Operating expenses and other deductions from gross revenues. 

Revenues and expenses of telephone directories, see supra, 2. 

Allowances for depreciation, see DEPRECIATION. 

Annual allowance for repairs, maintenance, and depreciation of telephone 
property, see DEPRECIATION, 17. 

Practice considered in allowing for working capital, see VALUATION, 49-54. 


4. Rates should not include any amount for amortization of a gas 
generating plant rendered nonoperative by the substitution of a natural 
supply, over and above a depreciation reserve, which would have existed 
in a much greater amount if properly accounted for since the date of in- 
stallation, and had the property been operated under one ownership since 
the inception of the original company. Sania Barbara v. Southern Counties 
Gas Co. (Cal.) 767. 

5. The difference between the amount of plant investment rendered non- 
operative by substitution of service supply and an amount which should 
have existed in the depreciation reserve had it been properly accounted for 
since the date of installation, was amortized over a period of ten years on 
a 6 per cent sinking-fund basis. Santa Barbara v. Southern Counties Gas 
Co. (Cal.) 767. 

6. Salaries for certain officials of a telephone company were thought 
by the Commission to be excessive and were not allowed in their full amount 
as proper operating expenses. Re Decatur County Independent Teleph. Co. 
(Ind.) 1. 

7. Where the rates authorized in a particular proceeding are for future 
periods the rate case expenses of a prior cause are nonrecurring items, and 
are not proper items to be amortized as part of expense in the particular 
case and will not be allowed. Re Decatur County Independent Teleph. Co. 
(Ind.) 1. 

8. Maintenance expense for a peculiar type of telephone switchboard 
costing five times as much as such expense for other types with bigger and 
P.U.R.1928F. 
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better service capacity, was not allowed as an annual operating expense in 
excess of a reasonable figure therefor, the balance to be charged to revenues 
available for return. Re Decatur County Independent Teleph. Co. (Ind.) 1. 

. Expense of a rate proceeding by a water utility was ordered to be 
amortized over a four-year period. Re Elwood Water Co. (Ind.) 699. 

10. The employment of three firms of attorneys and two firms of engi- 
neers was held to be excessive aid and expense in the preparation of a rate 
ease by a telephone utility having a rate base of $715,000. Re Logansport 
Home Teleph. Co. (Ind.) 714. 

11. It was believed that any estimate of operating expenses by a natural 
gas utility to place its distribution line loss at a percentage in excess of 
124 per cent was unreasonable. Re Great Falls Gas Co. (Mont.) 803. 

12. The Commission in a rate proceeding of a distributing natural gas 
public utility is bound to proceed upon the assumption that the rates 
charged to a utility by a pipe line company, according to the terms of the 
supply contract, are not unreasonable, leaving such question for determina- 
tion upon a proper proceeding. Re Great Falls Gas Co. (Mont.) 803. 

13. A proposed distribution cost of a natural gas utility of $0.06885 per 
thousand cubic feet was held to be unreasonable where the experience of 
another utility operating in a neighboring city within the same state but 
under more unfavorable field conditions, showed an average cost of $0.0532 
tor the preceding five years; and a figure of $0.055 was held to be a reason- 
able amount under such circumstances for that expense. Re Great Falls Gas 
Co. (Mont.) 803. 

14. The: proper method of including Federal income tax in the operating 
expenses of a utility is to include first the total tax in expenses and then 
deduct the amount of the resulting exemption from the fair return otherwise 
allowed. Re Great Falls Gas Co. (Mont.) 803. 

15. Taxes actually paid by a publie service corporation are a legitimate 
charge against operating costs, including Federal income taxes. Re Clarks- 
burg Light & Heat Co. (W. Va.) 728. 

111, Reasonableness. 


a, In general, 
Denial of fair return as violation of Constitution, see ConstirutTionaL LAw, 
es 8 


Injunction against rate order on the ground of contiscation, see INJUNCTION. 


16. The right of a utility to earn an adequate return on the fair value 
of its property is subject to the limitation that its affairs must be con- 
ducted in a reasonably efficient manner so as to earn the same if possible. 
Re Lexington Water Co. (Mo.) 322. 

17. In establishing initial rates for a new territory to serve a city which 
compares favorably from an anticipated business viewpoint with another 
city in the same state and located under similar conditions, a utility ean- 
not reasonably ignore the experience of the sccond city in the establishment 
and growth of such utility business, especially when the attitude of utility 
experts indicate that the company in actual construction has taken into 
account such experience. Re Great Falls Gas Co. (Mont.) 802. 
P.U.R.1928E, 
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18. The. reasonableness of a rate of return is primarily a question of 
fact depending upon particular circumstances and situations as well as the 
current rate of interest. Cambridge Electrie Light Co. v. Atwill (U. S. 
Dist. Ct.) 253. 


b. Specific amounts allowed, 

19. Rates calculated to yield a return of 74 per cent on the fair value of 
gas properties were ordered in effect. Santa Barbara v. Southern Counties 
Gas Co. (Cal.) 767. 

20. Rates yielding a return of approximately 6.51 per cent of the de- 
preciated cost of physical telephone property were permitted to continue 
in effect. Re Illinois Bell Teleph. Co. (1Il.) 279. 

21. An increase of telephone rates was authorized calculated to yield a 
return of approximately seven per cent on the total fair value of the utility. 
Re Decatur County Independent Teleph. Co. (Ind.) 1. 

22. An increase of rates calculated to yield a return of approximately 
7 per cent on the fair value of telephone properties was allowed. Re Argos 
Teleph. Co. (Ind.) 271. 

23. An increase of rates calculated to yield 6 per cent on the fair value 
of water utility properties was allowed. Re Elwood Water Co. (Ind.) 699. 

24. Increased rates were allowed calculated to yield a return in excess 
of 7 per cent for a telephone utility. Re Logansport Home Teleph. Co. 
(Ind.) 714. 

25. A fare increase calculated to yield a return of approximately 7.14 
per cent was held not to be excessive for a street railway company. Re 
United R. Co. (Mo.) 419. 

26. An allowance of 8 per cent was made for annual return to a natural 
gas utility, less a proper sum to compensate the inclusion of Federal income 
tax as an operating expense. Re Great Falls Gas Co. (Mont.) 803. 

27. Rates yielding a return of approximately eight per cent on the pres- 
ent value of telephone properties were held to be suflicient and a petition 
for an increase was refused. Re Rock Hill Telepli. Co. (S. C.) 221. 

28. A street railway company upon purchasing another line showing a 
return of 1.68, 1.03, and 2.01 per cent for three successive years was per- 
mitted to increase fares in conformity with its own system, which showed 
returns of 5.07, 4.32, and 4.44 per cent during the same period where 
patrons all over the city would enjoy free inter-transfer privileges. Re 
Milwaukee Electric R. & Light Co. (Wis.) 15. 

29. A return of 9.25 per cent of the book value of utility property was 
found to result from economical operation and profits made up from mer- 
chandising business and considerable deferred maintenance which would 
eventually have to be taken care of, and accordingly the rate although 
somewhat abnormal was not disapproved. Wauzeka Creamery Co. v. 
Wauzeka Light & P. Co. (Wis.) 158. 


REVOCATION. 
Revocation of certificate of convenience and necessity, see CERTIFICATES 
OF CONVENIENCE AND NECESSITY, 13. 


P.U.R.1928E. 
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REVOCATION — continued. 
Commission power to revoke certificate, see CERTIFICATES OF CONVEN- 
IENCE AND NECESSITY, 16. 


RIGHT OF WAY. 
Treatment of, in valuation, see VALUATION, 70-75. 


ROOM BASIS. 


Room basis of electric rates, see RATES, 25. 


RULES AND REGULATIONS. 
Publication of telephone directories including classified business section 
as subject to rules of Commission, see COMMISSIONS, 5. 
Rules and regulations governing service, see SERVICE, 33-36. 


SALARIES AND WAGES. 
Lack oi Commission power to determine conditions upon which street 
railway’s striking employees should return to work, see ComMMIS- 
sions, 19. 
As an operating expense, see ReTuRN, 6. 


SALE. 
See CONSOLIDATION, MERGER, AND SALE, 


SCHEDULES. 
Rate schedules generally, see Rates, 22. 
Duty to inform Commission of departure from schedule, see DiscriMi- 
NATION, 1. 


SECURITY ISSUES. 

Complaint of city seeking extension of exchange boundaries as not to 
be prejudiced by granting in another proceeding authorization to 
purchase stock of utility involved, see CoNsoLipATION, MERGER, 
AND SALE, 1. 

Security issues as a measure of value for rate making. see VALUATION, 


11, 12. 
Purchase price of controlling stock as a charge to capital, see VALua- 
TION, 41. 


1. An issue of securities will not be permitted against an allowance for 
going concern value. Re Smith River Power Co. (Cal.) 96. 

2. A security issue should be based upon the estimated historical cost 
of the properties, consideration being given to the depreciation of such 
properties and the earnings realized from the operation of the properties. 
Re Smith River Power Co. (Cal.) 96. 

3. An application by a water company controlled by a municipal cor- 
poration to issue bonds as a private corporation was refused approval in 
view of the probability of the validity of such bonds being questioned. Re 
Petersburg Water Co. (Ind.) 47. 

P.U.R.1928F. 
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SECURITY ISSUES—con tinued. 

4. Securities proposed by an electric company guilty of irregular and 
improper methods of collecting connection charges were approved with re- 
luctance in view of the great need of the public for immediate service. Re 
Rush County Power Co. (Ind.) 670. 

5. The use of exhibits based upon market quotations as tests of the 
value of stock to be exchanged in a consolidation program between a gas 
ind an electric company or of the value of assets thereby represented was 
held to be an inadequate basis in view of the foreign factors such as 
stability, money cost, rate of return, and hope of enhancement which are 
reflected in such quotations. Re Consolidated Gas Co. (N. Y.) 19. 

6. Where the capital stock of one utility is purchased by another, any 
securities issued by the purchasing corporation should be substantially on 
the same basis that controlled the issue sought to be acquired. Re Con 
solidated Gas Co. (N. Y.) 19. 


SERVICE. 


I. Jurisdiction and powers of Commissions, 1—7. 
II. Duty to serve, 8—12. 
II. Extensions, 13—17. 
IV. Abandonment and discontinuance, 18-30. 
V. Substitution of service, 31, 32. 
VI. Rules and Pegulations, 33-36, 
Vil. Particular utilities, 37-47. 
a, Automobile, 37-39. 
b. Railroad, 40, 41. 
ec. Street railway, 42. 
d. Telephone, 43—46. 
e. Water, 47. 


Discrimination in service, see DISCRIMINATION. 
Competitive service generally, see MoNnopoLy AND COMPETITION. 
Metered service generally, see Rates, 23, 24. 


I. Jurisdiction and powers of Commissions. 
Commission jurisdiction to determine whether or not consumer to whom 
service has been discontinued because of alleged unlawful diversion of 
current is guilty of such charge, see COMMISSIONS, 14. 


Annotation on Commission jurisdiction, powers, and duties, p. 367. 

1. It is not incumbent upon the Commission to determine whether or 
not a utility district has complied with all requirements of law in the or- 
ganization of such districts. Re Truckee River Power Co. (Cal.) 83. 

2. A Commission may command the restoration of a utility service 
which has been voluntarily and unwarrantedly discontinued by a company 
still exercising its charter rights. Re Androscoggin & K. R. Co. (Me.) 347. 

3. The Commission is required to inquire into any neglect or violation 
of the state laws by any public utility including its duty to furnish safe. 
reasonable, and adequate facilities for public accommodation. Re Andro 
seoggin & K. R. Co. (Me.) 347. 

P.U.R.1928F. 
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SERVICE—continued. 

4. The Commission has jurisdiction to require a railway utility to ap 
ply for consent and show cause why such consent should be given to any 
proposed discontinuance of a branch line. Re Androscoggin & K. R. Co 
(Me.) 347. 

5. The Commission is not inhibited from granting its consent to the 
discontinuance of service on an interurban railway line passing through 
several municipalities by the fact that the local authorities have not yet 
granted consent to such discontinuance, where the company is operating 
under a permissive and not a mandatory charter, and where there was no 
evidence of contractual relationship between the company and such munis 
ipalities, and where the officers of the latter had notice of, and were present 
at the Commission hearing without protest to the proposed action. Re 
Androscoggin & K. R. Co. (Me.) 347. 

6. The law does not authorize the Board to order the installation of 
additional equipment or facilities by utilities such as the maintenance of a 
waiting room at a terminal unless the business and revenues incident theret« 
justify the expenditure fer such purpose. Re Public Service Coordinated 
Transport (N. J.) 264. 

7. The Commission has jurisdiction to require a utility to render sery 
ice notwithstanding the default in the payments for installation of wiring 
by former owners, and a rule authorizing it to require cost of extension to 
be paid in advance. Willow River Power Co. v. Railroad Commission (Wis 
Sup. Ct.) 108, 


‘ Il. Duty to serve. 


Damages for refusal of electric service, see DAMAGES, 1. 


Annotation on duty to serve, p. 368, 

8. An iron foundry, supplying itseif and other consumers nearby with 
water from its own well, is not part of the “public” as far as concerns its 
right to insist upon connection with a utility’s main for alleged fire protec 
tion where the supply may be used as “stand-by” service by the foundry t« 
fulfill its contract with its own consumers, in view of its status as a com 
petitor to the utility. Rogers Tron Works Co. vy. Joplin Water Works Co 
(Mo.) 260, 

% An iron foundry supplying itself and other consumers neariy witl 
water from its own well is evtitled to a meter connection from a utility's 
main only for the purpose of tire fighting since it has only the right of one 
publie service corporation against another. Rogers Lron Works Co. v. Joplir 
Water Works Co. (Mo.) 260, 

10. Such service [milling, stoppage, cleaning, mixing, and storing grain 
in transit] cannot be required of transportation companies without adequate 
compensation therefor. State v. Great Northern R. Co. (N. D. Sup. Ct. 
111. 

11. Present owners of premises to which a utility has constructed its 
line and stands ready to serve are under no contractual obligation to pay 
for such installation as a condition of receiving service, notwithstanding a 
company rule authorizing it to require the cost of extensions to be paid in 
advance by customers, or the fact that previous owners had defaulted in the 
P.U.LR.1928E 
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payment of notes given therefor.. Willow River Power Co. v. Railroad 
Commission (Wis. Sup. Ct.) 108, 

12. Public service corporations may not, by their acts, disable themselves 
from performing functions which were to be rendered in consideration of 
their public grant. Columbia R. Gas & E. Co. v. South Carolina (U.S. C. C. 
A.) 235. 


IIT. Extensions, 

Certificate for extensions of present service or for inauguration of new 
service, see CERTIFICATES OF CONVENIENCE AND NECESSITY. 

Requirement that company comply with provisions of National Electrical 
Safety Code before collecting for further extensions, see ELectriciry, 1. 

Responsibility of company to another company for money collected from 
patrons for connection of electrie extensions, see INTERCORPORATE RE- 
LATIONS, 3. 

Approval of securities proposed by electric company guilty of irregular and 
improper methods of collecting connection charges, see SEcURITY ISSUEs, 
4. - 


13. A general order was made requiring any party desiring to construct 
or operate any electric property for public service to submit to the Com- 
mission for its approval a description of the entire project before attempting 
to collect money from prospective patrons for connection charges, or taking 
any other procedural steps. Re Extensions of Electric Service (Ind.) 517. 

14. Ail extensions for service which are chargeable to the consumer 
should be installed at actual cost. Re Rush County Power Co. (Ind.) 670. 

15. Testimony showing that cost of extensions to domestic consumers 
Was excessive reaching as high as $250 in special cases was received as 
evidence to show the reason for a limited number of subscribers as compared 
with other utilities in cities of similar size. Re Elwood Water Co. (Ind.) 
699, 

16. A company furnishing electric service may reasonably require, as a 
condition to extending service, that the patron defray construction costs 
which are not diseriminatory. Antisdel v. Macatawa Resort Co. (Mich. 
Sup. Ct.) 606. 

17. A telephone company was not required to invade the territory of a 
neighboring company in order to provide telephone service to a subscriber 
previously receiving its service at other premises, notwithstanding the fact 
that it was already serving other subscribers in that vicinity because of 
obligations assumed in the process of corporate consolidation. Cale and 
Smith v. Jamestown Teleph. Corp. (N. Y.) 276. 


IV. Abandonment and discontinuance. 
Commission jurisdiction over matters of abandonment, see supra, 2, 4, 5, 7 
Bankruptcy and discontinuance of street railway service, see BANKRUPTCY. 
Judicial notice by Commission of location of certain city streets and of traffic 
conditions in petition for authority to abandon street ear lines, see 
COMMISSIONS, 4. 
P.U.R.1928E. 
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Commission jurisdiction to determine whether or not consumer to whom 
service has been discontinued because of alleged unlawful diversion of 
current is guilty of such charge, see CoOMMIsstIons, 14. 

Evidence on complaint against discontinuance of spur track without Com 
mission authority, see EvmeEncer, 1. 

Power of Commission to require evidence of probable expenditures required 
of railway for proposed resurfacing of city street and relaying of rails 
in passing upon petition for abandonment, see EVIDENCE, 4. 

Water company upon resuming service after justifiable discontinuance be 
cause of misrepresentation by patrons as not to make additional charg« 
except sufficient to cover loss sustained, see FINES AND PENALTIES, 2. 

Discontinuance of service to enforce payment, see PAYMENT, 2. 

Authority to purchaser of portion of railroad to junk and remove ties. 
tracks, bridges, and other equipment, see RAILROADS, 2. 


Annotation on abandonment and discontinuance of service, p. 369. 

Annotation on inadequate return as affecting abandonment and dis 
continuance, p. 370. 

Annotation on impropes action of patrons as affecting abandonment 
and discontinuance, p. 372. 

18. A city should not be required to continue to rent a number of fire 
hydrants which have become unnecessary by reason of a reduction of popula 
tion and property hazards, notwithstanding the fact that a discontinuanc 
of such rentals might so lower the available return as to make necessary a 
rate increase. Cripple Creek v. Cripple Creek Water Co. (Colo.) 388. 

19. The refusal of a public utility company to furnish service in any 
part of a territory in which an independent company, not a public utility. 
has entered cannot be justified, providing public convenience and necessity 
requires service therein. Darnielle, Re (Idaho) 211. 

20. The granting of consent for such extreme measures as contemplated 
by a petition to abandon a portion of a city traction system must be made 
in the presence of detailed, definite, and cogent proof, and nothing should 
be left to intendment, conjecture, or forced inference. Re Portland R. Co. 
(Me.) 300, 

21. The fact that a city contemplates the resurfacing of a street is not 
even inferential evidence of the city’s desire that a Commission approve 
the removal of the rails and the abandonment of a traction system in such 
a street. Re Portland R. Co. (Me.) 300. 

22. Before authorization of the abandonment of a portion of a city 
traction system is given, the necessity for such measures must be substar 
tiated by evidence showing that all reasonable measures had been exhausted 
which might preserve rail service, and that there are no other lines less 
remunerative and less to be desired from a practically economic viewpoint. 
Re Portland R. Co. (Me.) 300. 

23. A transportation utility must prove by cogent evidence facts which 
justify any termination of its former service, which it may propose. Re 
Androscoggin & K. R. Co. (Me.) 347. 

24. A utility seeking to discontinue service should be compelled to ask 
P.U.R.1928E. 
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for permission before taking any action rather than place the burden of 
proof upon the public after such discontinuance to show cause why it should 
be restored. Re Androscoggin & K. R. Co. (Me.) 347. 

25. A railway company was permitted to abandon a portion of its line 
upon which the traflic and revenue had steadily decreased so as not to per- 
mit of a fair return, and where the company was faced with an immediate 
und expensive reconstruction program if safe operations were to continue. 
Re Androscoggin & K. R. Co. (Me.) 347. 

26. In no instance should service be discontinued because of a matter 
that is in dispute between the customer and the company, pending a deter- 
mination of the controversy in the proper forum. Parker y. St. Joseph 
Water Co. (Mo.) 161. 

27. An irregularity in domestic wiring previously used for a home gen- 
erating plant and connected to utility service upon approval of the latter’s 
inspector was held to be too obvious to have been installed in bad faith in 
view of the usual arrangement of such wiring in connection with the re- 
placed system, and service discontinued upon its discovery was ordered to 
be resumed after correction of the irregularity and approximate compensa- 
tion for the energy unknowingly diverted. Boyd vy. Union Electric Light & 
P. Co. (Mo.) 266. 

28. Service discontinued because of alleged diversion of current was or- 
dered to be resumed where the charge was denied by the customer and where 
the company failed at a Commission hearing to substantiate such charge with 
any proof, DeSalme v. Union Electric Light & P. Co. (Mo.) 310. 

29. A complaint against discontinuance of street railway service was 
dismissed for lack of jurisdiction where the utility showed that it was un- 
able to operate its cars by reason of the failure of striking employees to 
return to work. Citizens Committee of Summit Hill v. East Penn Electric 
Co. (Pa.) 288. 

30. The fact that the electric department of a company operating an 
electric plant and a street railway is operating at a profit is not a bar to 
the abandonment of a portion of the street railway being operated at a 
loss. Ke Northwestern Electric Service Co. (Pa.) 764. 


V. Substitution of service. 
Annotation on substitution of service, p. 372. 

31. A statute (Chap. 47, Special Laws 1927) empowering a street rail- 
way company to use motor vehicles within the limits of its corporate ter- 
ritory upon the approval of the Commission and consent of local authorities, 
was held to be merely permissive and to go no further than to authorize 
new service. Re Portland R. Co. (Me.) 300. 

32. A change in the system of transportation from rail to bus service 
requires the presentation to the Commission of facts reasonably dispelling 
any doubt of the Commission’s duty not to withhold such permission. Re 
Portland R. Co. (Me.) 300. 


VI. Rules and regulations, 
33. A resort company furnishing both light and water may not refuse 
the former service because of a violation by the patron of regulations re- 
P.U.R.1928E, 
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speeting water service, which are shown to have no connection with the fur- 
nishing of light. Antisdel v. Macatawa Resort Co. (Mich. Sup. Ct.) 606. 

34. A water company in construing a rule requiring more than one 


continued. 





minimum charge where more than one premises are supplied through the 

same meter may reasonably interpret the word “premises” as being a build- 

ing or portion of a building occupied by separate tenants or consumers, 
rather than the land, including the buildings thereon and the appurtenances 

thereto. Parker v. St. Joseph Water Co. (Mo.) 161. 

35. A water company’s rule permitting it to discontinue service to 
patrons charged with misrepresentation in their application for the same, 
or of wasting water, and providing for resumption of service after such dis 
continuance upon a payment of money to be determined by the company, 
was held to be unlawful and unreasonable, and was ordered either to be 
eliminated or modified. Parker vy. St. Joseph Water Co. (Mo.) 161. 

36. All publie utility rules should be couched in plain language, the 
meaning clearly expressed, and should be applied justly and fairly. Parker 
v. St. Joseph Water Co. (Mo.) 161. 

VII. Particular utilities, 

Yequirement that company comply with provisions of National Electrical 
Safety Code before collecting for further extensions, see ELecrricrty, 1. 
Annotation on electric service, p. 377. 

Annotation on gas service, p. 377. 

Discussion of the application of Boyle’s or Mariotte’s Law to the com- 
mercial standards of gas distribution, p. 814. 


a, Automobile. 
Certificates of convenience and necessity for motor carrier service, see CER- 
TIFICATES, OF CONVENIENCE AND NECESSITY. 
Free transfer provision as not properly before Commission in proceeding 
relating to changes in existing route and transfer arrangements between 
bus and traction lines, see Procepurs, 1. 


Annotation on automobile service, p. 374. 

Annotation on unified transportation service, p. 374. 

37. The use of passenger cars for large shipments of flour and other 
freight, requiring the shipments to be broken up into small portions was 
held to be inadequate, and additional service by motor truck was authorized. 
Re Craig (Colo.) 60. 

38. Through service by motor busses was ordered on certain routes where 
local bus service did not meet public needs and where the route would not 
support more than one bus line operating in a given territory. Re Chieago 
& J. Transp. Co. (Ill.) 481. 

39. It is in the publie interest that through bus service should be fur- 
nished by the same companies which render local service. Re Chicago & J. 
Transp. Co. (Ill.) 481. 

b. Railroad, 
Absence of duty to render special services without adequate eompensation, 

see supra, 10. 

P.ULR.1928E. 








INDEX. 929 


SERVICE—continued. 
Kvidence on complaint against discontinuance of spur track without Com- 
mission authority, see EvipeNnce, 1. 


Annotation on substitution of service at railroad stations, p. 373. 

Annotation on railroad service, p. 378. 

10. Public safety and adequate service are of primary importance in the 
rendition of public service and, although as between the two, the former 
is more important, they must be taken as interconnected elements in deter 
mining whether a railroad utility should be directed to use its funds for 
any particular improvement. Hartford v. New York, N. H. & H. R. Co. 
‘Conn.) 556. 

41. “Milling in transit,” “stoppage in transit,” “cleaning, mixing, and 
storing in transit,” are lawful services which may be required from trans- 
portation companies under proper conditions, and are not mere privileges 
to be granted by transportation companies on their own volition. State v. 
Great Northern R. Co. (N. D. Sup, Ct.) 111. 


ec. Street railway. 

Abandonment of street railway service, see supra, 20-25, 30. 

Power of Commission to require evidence of probable expenditures required 
of railway for proposed resurfacing of city street and relaying of rails 
in passing upon petition for abandonment, see Evipencr, 4. 

ree transfer provision as not properly before Commission in proceeding re- 
lating to changes in existing route and transfer arrangements between 
bus and traction lines, see PROCEDURE, 1. 


Annotation on street railway service, p. 379. 

42. The use of one-man safety cars on cross-town lines was held to be 
consistent with reasonably adequate and safe service. Re Milwaukee Elec- 
trie R. & Light Co. (Wis.) 15. 


d. Telephone. 

Order fixing compensation for switching service between telephone companies 
as not to be reversed in the absence of evidence showing expense of 
rendering such service will be increased by amount in excess of provided 
compensation, see APPEAL AND REVIEW, 2. 

Publication of telephone directories including classified business section as 
subject to rules of Commission, see CoMMISSIONS, 5. 

Commission jurisdiction over apportionment of expense of physical connee- 
tion, see CoMMISSIONS, 20. 

Accidental errors in telephone directory listing as not basis for claim for 
unlawful discrimination, see DiscrRIMINATION, 4. 

Factors to be considered by Commission in determining whether free inter 
exchange telephone service should be re-established, see DiscrimMina 
TION, 5. 

Yoree of Commission order recognizing existence of free telephone service 
between certain points, see Orpers, 1. 


Annotation on telephone seivice, p. 380. 

43. A telephone company was required to provide an additional circuit 
along a ronte between two different exchanges where existing facilities 
P.U.R.1928E. 59 
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were shown to be inadequate but the order was conditioned upon the action 
of the cornecting company in installing a line to make connection with the 
circuit. Polo Teleph. Co. v. DeKalb-Ogle Teleph. Co. (111.) 696. 

44. A complaint by telephone patrons that a utility permitted certain 
subseribers to hold country lines longer than five minutes was held not to 
indicate insufficient service where the alleged inconvenience arose through 
the fault of the patrons themselves. Re Argos Teleph. Co. (Ind.) 271. 

45. A complaint by telephone subscribers that the utility operators did 
not keep a record of unanswered calls was held not to reflect an insufficiency 
of service because of the manifest impossibility of the proposed suggestion. 
te Argos Teleph. Co. (Ind.) 271. 

46. A complaint by telephone subscribers that operators were not diligent 
in attempting to procure answers on calls was held to be more or less un- 
reasonable where it was shown that two operators handled approximately 
three thousand calls a day, and where the service in the main was shown 
to be constantly improving. Re Argos Teleph. Co. (Ind.) 271. 

e. Water. 
Duty to serve competitor, see supra, 8, 9. 
Sample of water from company’s main as evidence of poor quality, see Evi- 

DENCE, 2. 

Annotation on irrigation service, p. 377. 

Annotation on water service, p. 382. 

47. A resort company having a limited water supply may reasonably 
require prospective patrons to agree to sprinkling restriction. Antisdel v. 
Macatawa Resort Co. (Mich. Sup. Ct.) 606, 


SOCKETS. 
Connected load count of socket outlets under electric rate schedule, see 
Rates, 29, 
SPARE EQUIPMENT. 
Spare parts for street car system as stand-by equipment rather than 
part of materials and supplies, see AccounTING, 1. 


SPRINKLING. 
Restrictions on sprinkling, see SERVICE, 47. 


SPUR TRACKS. 
Evidence on complaint against discontinuance of spur track without 
Commission authority, see EvipeNcE, 1. 


STAND-BY EQUIPMENT. 
Spare parts for street car system as stand-by equipment rather than 
part of materials and supplies, see AccOoUNTING, 1. 


STATION-TO-STATION CALLS. 
Apportionment on station-to-station theory, see APPORTIONMENT, 6. 


STATUTES. 
Evasion of statute by motor transportation company, see CERTIFICATES 
OF CONVENIENCE AND NECESSITY, 12. 
P.U.R.1928E, 
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Lack of Commission authority to determine wisdom of legislative act, 
see COMMISSIONS, 1. 

Commission powers as limited by statutory grant, see COMMISSIONS, 6. 

Maryland statutes as not substituting Commission for directors and 
officers of corporation in the management and operation of rail- 
road, see COMMISSIONS, 9. 

Commission duty to take cognizance of all law applying to it, see Com- 
MISSIONS, 13, 

Penal statute as not to deprive defendant of right to review and test 
its validity in criminal proceeding, see ConstituTIONAL Law, 9. 
Application of statute granting Commission power to prescribe the uni- 

form rates, see Rates, 11, 12. 
Denial of additional allowance for going value iy view of statutory pro- 
vision, see VALUATION, 67. 68. 

1. Where the latest warehouse act did not repeal or modify provisions 
of previous legislative regulation of such utilities, proposals affecting the 
subject must be considered in the light of all existing legislation. Re Board 
of Trade Warehouse Corp. (Ill.) 65, 


STOCKS. 

See SecurITY ISSUES. 
STORAGE. 

See also WAREHOUSES. 

Grain milling and storage in transit, see Servicr, 41. 
STREET RAILWAYS. 

Spare parts for street car system as stand-by equipment rather than 
part of materials and supplies, see ACcoUNTING, 1. 

Feeder bus system of street railways, see AUTOMOBILES, 3. 

Bankruptcy and discontinuance of street railway service, see BANK- 
RUPTCY. 

Judicial notice by Commission of location of certain city streets and 
of traffic conditions in petition for authority to abandon street car 
lines, see COMMISSIONS, 4. 

Lack of Commission jurisdiction to eliminate undue congestion on side- 
walk in front of business houses caused. by patrons waiting at ter- 
minal of street railway, see COMMISSIONS, 17. 

Lack of Commission power to determine conditions upon which street 
railway’s striking employees should return to work, see CoMMIs- 
SIONS, 19. 

Allowance for depreciation of various utilities, see DEPRECIATION, 16-26. 

Higher fare for return trip because of transfer agreement as not un- 
justifiably discriminatory, see DISCRIMINATION, 9. 

Order that street railway obey ordinance requiring raising of tracks 
to conform with level of street or have its indeterminate permit 
revoked, see FRANCHISES, 2. 

Free transfer provision as not properly before Commission in proceed- 
ing relating to changes in existing route and transfer arrangements 
between bus and traction lines, see PRocepuRE, 1. 

P.U.R.1928F. 
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Street railway as subject to governmental regulation, see Puntic Uri 
ITIES, 8. 

Right of street railway to reasonable return irrespective of attitude of 
competing company, see Rates, 18. 

Street railway rates, see RATES, 32. 

Specific amounts allowed for return of public utility companies, see RE 
TURN, 19-29. 

Board as not authorized to order installation of additional equipment 
or facilities such as maintenance of waiting room at terminal un- 
less revenues justify expense, see SERVICE, 6. 

Abandonment of street railway service, see SERVICE, 20-25, 30. 

Street railway service generally. see SERVICE, 42. 

Allowances for right of way, see VALUATION, 70-75. 


Statement that a railway company cannot be expected to lose increasing 
amounts of money in order to furnish service to comparatively few people 
who still require it when larger numbers of its former patrons have aban- 
doned it for other means of transportation, p. 766. 

1. Financial embarrassment of a street railway company was held to 
be no defense to an ordinance declared reasonable by the Commission which 
required the company to raise its tracks to conform with a new level in a 
street which was to be repaved by the city. Hammond v. Hammond, W. 
& E. C. R. Co. (Ind.) 577. 

2. The Commission will assume that the municipal officers will deal 
fairly with a street railway compeny in the matter of resurfacing a street, 
with resulting financial burdens. Re Portland R. Co. (Me.) 300. 

3. Railroad properties to be leased to private business concerns were 
held not to be within a provision of a zoning act exempting from zoning 
restrictions property of a public service corporation necessary for public 
convenience and welfare. Re New York, N. H. & H. R. Co. (Mass.) 863. 


STRIKES. 
Lack of Commission power to determine conditions upon which street 
railway’s striking employees should return to work, see CoMMIS- 
sions, 19. 
Employees’ strike as affecting discontinuance of service, see SERVICE, 29. 


SUBSIDIARIES. 
Operation of motor vehicles by railroads and their subsidiaries, see 
AUTOMOBILES, 2. 


SUBSTITUTION OF SERVICE. 
Substitution of service generally, see Service, 31, 32. 


SUBURBAN TERRITORY. 
Uniform electric rates in city and suburban areas, see Rates, 13. 


SUPERINTENDENCE. 
Treatment of overheads in valuation, see VALUATION, 20-36. 
P.U.R.1928E. 
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SUPERSEDED PROPERTY. 
Allowance for amortization of gas generating plant rendered nonopera- 
tive by substitution of natural gas supply, see Rerurn, 4, 5. 


SUPERVISION. 
Treatment of overheads in valuation, see VALUATION, 20-36. 


SWITCHING SERVICE. 

Order fixing compensation for switching service between telephone com 
panies as not to be reversed in the absence of evidence showing 
expense of rendering such service wil! be increased by amount in 
excess of provided compensation, see APPEAL AND REVIEW, 2. 

Effect of statutory prohibition against discrimination by telephone com- 
panies, see DiscRIMINATION, 8. 


TABLES. “ 
Use of life tables in determining depreciation of water pipes, see Dr- 
PRECIATION, 5. 


TANGIBLE PROPERTY. 
Valuation of, see VALUATION, 42-54. 


TAXES AND TAXATION. 

Power of state to relieve utility from gross receipts tax provision of 
municipal ordinance, see COMMISSIONS, 15. 

Relief of natural gas utility from payment of gross receipts tax under 
franchise provision, see FRANCHISES, 3. 

Federal income tax as an operating expense, see Return, 14, 15. 

Tax assessments as evidence of value for rate making, see VALUATION, 
11, 12. 

Valuation for tax purposes as a measure of value for rate making, see 
VALUATION, 16. 


TAXES DURING CONSTRUCTICN. 
Treatment of overheads in valuation, see VaLt ation, 20-36. 


TELEPHONES. 

Order fixing compensation for switching service between telephone com- 
panies as not to be reversed in the absence of evidence showing 
expense of rendering such service will be increased by amount in 
excess of provided compensation, see APPEAL AND REVIEW, 2. 

Apportionment questions generally, see APPORTIONMENT. 

Publication of telephone directories including classified business section 
as subject to rules of Commission, see COMMISSIONS, 5. 

Jurisdiction of Commission over telephone companies, see CommMrms- 
SIONS, 16. 

Commission jurisdiction over apportionment of expense of physical 
connection, see COMMISSIONS, 20. 

Complaint of city seeking extension of exchange boundaries as not to 
be prejudiced by granting in another proceeding authorization to 
puchase stock of utility involved, see CONSOLIDATION, MERGER, AND 
Sate, 1. 

P.U.R.1928F., 
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Allowance for depreciation of various utilities, see Derrectation, 16-26. 

Accidental errors in telephone directory listing as not basis for claim 
for unlawful discrimination, see DISCRIMINATION, 4. 

Factors to be considered by Commission in determining whether free in- 
terexchange telephone service should be re-established, see Discrim 
INATION, 5. 

Effect of statutory prohibition against discrimination by telephone com- 
panies, see DISCRIMINATION, 8. 

Questions of competition generally. see MONOPOLY AND COMPETITION. 

Force of Commission order recognizing existence of free telephone serv- 
ice between certain points, see OrpERs, 1. 

Telephone companies as common carriers, see PUBLIC UTILITIES, 4. 

Telephone rates, see RATES, 33-35, 

tevenues and expenses of telephone directories, see RerurN, 2. 

Specific amounts allowed for return of publie utility companies, see Re- 

rURN, 19-29, 

Telephone company as not required to invade territory of neighboring 

company, see SERVICE, 17. 

Telephone service generally, see Service, 43-46. 


1. A telephone exchange of a community near by another community 
but separated from the latter for over twenty years at the wishes of its 
representatives, was not permitted to be merged into the neighboring system 
where two popular referendums revealed a majority of subscribers opposed 
to the change, which would result in increased rates for its subscribers of 
both exchanges. Re MacDonald (Mass.) 789. 


THEFT. 
Commission jurisdiction to determine whether or not consumer to whom 
service has been discontinued because of alleged unlawful diversion 
of current is guilty of such charge, see ComMtssions, 14. 


THROUGH SERVICE. 


Automobile service generally, see SERVICE, 37-39. 


TRACKS. 

Commission, in passing upon proposed relocation of track by interstate 
railroad, as lacking authority to compel relocation at grade which 
in the judgment of the company will hamper efficiency, see Com 
MISSIONS, 7. 

Fact that railroad is required to secure consent of Commission to reloca- 
tion of track as not warranting arbitrary withholding of approval 
for benefit of private property holders, see CoMMISsIons, 10. 

Relocation of railroad tracks, see RatLRoaps, 1. 

Overhead railroad clearance required under statute, see RATLRoAps, 3. 


TRAFFIC. 
Judicial notice by Commission of location of certain city streets and 
of traffic conditions in petition for authority to abandon street car 
lines, see COMMISSIONS, 4. 


P.U.R.1928 EF. 
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Elimination of grade crossings to avoid obstruction of traffic, see Cross- 


INGS, 1. 


TRANSMISSION LINES. 
Requirement that company comply with provisions of National Electri- 
cal Safety Code before collecting for further extensions, see ELEc- 


TRicITy, 1. 


UNIFORM RATES. 
Application of statute granting Commission power to prescribe uniform 
rates. see RAteEs, 11, 12. 
Uniform electric rates in city and suburban areas, see Rates, 15. 
Right of street railway to reasonable return irrespective of attitude of 


competing company, see Rates, 18. 


UNIT COSTS. 


Methods and measures used in determining value generally. see VALUA- 
TION, 3-10, 


UNUSED PROPERTY. 
Valuation of tangible property generally, see VALUATION, 42-48. 
Nonoperating land as not a part of traction right of way for rate- 
making purposes, see VALUATION, 71. 
Denial of return on property advertised for sale by utility company, 
see VALUATION, 75. 


VACANT PREMISES. 


Application of minimum charge to vacant premises, see RATES, 39. 


VALUATION. 


!. In general, 1, 2. 
Il. Methods and measures used in determining value, 3-16, 
a. In general, 3-10. 
b. Measures of value for rate making, 11-16. 
ll. Accrued depreciation, 17-19. 
IV. Nonphysical elements affecting value, 20-40. 
a. Overheads, 20-36. 
b. Financing costs, 37-40. 
V. Misceilaneous charges to capital, £1. 
VI. Tangible property, 42-54. 
a. In general, 42-48. 
b. Working capital, 49-54. 
Vil. Intangible property, 55-75. 
a. Franchises, 55. 
b. Going value, 56-68. 
c. Leases and leaseholds, 69. 
d. Rights of way, 70-75. 


I. In general. 
Expert’s testimony of intangible values, see EVIDENCE, 3. 


P.ULR.1928F, 
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Evidence as to market value of utility property which is merely cumulative 
of like evidence introduced in original proceedings as objectionable, see 
EVIDENCE, 10. 

Ordering of reduction in electric rates upon satisfactory evidence pending 
opportunity for final valuation of property, see RaTEs, 3. 

1. Fair value was, according to law, defined to mean a value, the rat« 
of return from which, will be fair and reasonable to owners as well as patrons 
of such utility as a base upon which to pay rates for service, giving equal 
consideration to what the service is worth to the patrens and what the 
property is worth to the owners. Re Decatur County Independent Teleph 
Co. (Ind.) 1. 

2. A motion for a rehearing of a telephone rate proceeding by a city 
was granted where the rates had been fixed by an agreed valuation without 
actual estimate. Re Martinsville Teleph. Co. (Ind.) 553. 

Il. Methods and measures used in determining value, 
a. In generat, 

3. An estimate of unit costs by comparisons with construction of com 
panies in various states and in Canada was held to be less reliable than an 
estimate of the Commission’s engineer based on the experience of companies 
of similar size operating under similar conditions within the same state 
Re Logansport Home Teleph. Co. (Ind.) 714. 

4. An estimate of value for rate-making proceedings of a street railway 
company was adopted which used an original cost, agreed upon by all par- 
ties as of a certain date, and applying cost index numbers reflecting the 
ratio of costs. Re United R. Co. (Mo.) 419. 

5. The use of a utility’s cost index numbers was held to reflect more 
accurately the cost of property than other indexes taken from trade pub 
lications in view of the fact that they were prepared from actual costs to 
the company. Re United R. Co. (Mo.) 419. 

G. Utility properties in terms of 1913 dollars were estimated in terms 
of 1927 currency by finding the ratio of the dollar during the latter period 
at 167 as compared to the dollar of 1913. Re United R. Co. (Mo.) 419. 

7. In computing a reproduction cost, overhead costs on a portion of 
utility property at book figures and on the remainder by estimate is not 
permissible. Re United R. Co. (Mo.) 419. 

8. The Commission attempted to fix a value for rate making that would 
keep the car rider from seeking some other means of transportation and at 
the same time give the company a return as nearly just as possible and 
still keep customers. Re United R. Co, (Mo.) 419. 

%. A base valuation on the physical properties of an electric company 
by a utility’s engineer excluding overheads was accepted as correct where 
the total was less than the amount reached by the Commission’s engineer 
Re Union Electric Co. ( Mont.) 396. 

10. Price index curve was held to be evidence of no value whatever in 
ascertaining original cost in view of the reflection in such curve of any 
abnormal activity of any commodity in any market at any time during 
the period covered, which could not possibly enter or influence the cost of 
the particular utility plant. Re Rock Hill Teleph. Co. (S. C.) 221. 
P.ULR.1928E. 
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VALUATION—con tinued. 
b. Measures of value for rate making. 

Statement that if appraisal of cost to reproduce has great influence in 
determining fair value, the difference between it and fair value should not 
be great, p. 8. 

11. Where the actual value of utility property indicated by comparisons 
with tax assessments is in substantial agreement with such value indicated 
by the value of stock and outstanding securities, the composite figure thus 
attained may be regarded by the Commission as evidence of fair value though 
not controlling for rate-making purposes. Re Decatur County Independent 
Teleph. Co. (Ind.) 1. 

12. It was held that the determination of fair value of utility property 
should be based in part upon the prices paid for common stock, in part 
upon tax appraisals, in part upon invested capital account, and in part 
upon engineering appraisals especially where estimates of reproduction cost 
by engineers differed so widely and often as to impair Commission con- 
fidence in their reliability. Re Decatur County Independent Teleph. Co. 
(Ind.) 1. 

13. The Commission gave consideration to the cost of reproducing tele- 
phone properties at prices for materials and labor prevailing at the time of 
the inquiry, less depreciation, with such weight as might appear proper to 
other evidence concerning the value of the property. Re Logansport Home 
Teleph. Co. (Ind.) 714. 

i4. Original cost of utility property should be included in the considera- 
tions affecting fair value and rates. Re Lexington Water Co. (Mo.) 322. 

15. Stress should not be placed on either the original or reproduction 
cost of utility property in ascertaining the fair value of the same. Re 
United R. Co, (Mo.) 419. 

16. A valuation for tax purposes claimed by an electric utility was dis- 
regarded by the Commission in a valuation for rate-making purposes. Re 
Union Electrie Co. (Mont.) 396. 

III, Accrued depreciation. 
Determination of accrued depreciation, see DEPRECIATION, 13-15. 

17. Retired property of a utility that has an overhead construction cost 
included in its original cost must carry such overhead costs along with its 
retiral. Re United R. Co. (Mo.) 419. 

18. No deduction should be made from an original cost appraisal for 
any balance that may he in the depreciation reserve of a utility company. 
Re United R. Co. (Mo.) 419. 

19. When unexhausted property has been rendered useless by a sudden 
discovery or industrial improvement, the utility should be permitted to treat 
the superseded property as unusual obsolescence to be amortized out of 
earnings, or the value of the patent, new process, or contract should be 
determined and capitalized as a part of the rate basis. Re Great Falls Gas 
Co. (Mont.) 803. 

IV. Nonphysical elements affecting value. 
a, Overheads. 
Exelusion of organization and franchise items in making up depreciable 

property, see DeEPRECTATION, 4. 

P.ULR.1928E, 
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VALUATION—coun tinued. 

20. Overhead construction costs were not permitted to be reproduced in 
a valuation appraisal where the construction was actually done from time 
to time, and two-thirds of the amount had probably never been expended. 
or were already taken care of in annual operating expenses such as taxes, 
supervision, and interest during construction. Re Decatur County Independ- 
ent Teleph. Co. (Ind.) 1. 

21. No allowance was made for general construction costs including engi- 
zineering, general supervision, legal aid, taxes, and other expenses of a plant 
which was constructed by contract according to a plan without precedent 
and the sole work of the chief promoter of the enterprise. Re Rush County 
Power Co. (Ind.) 670. 

22. An allowance of approximately fifteen per cent for structural over- 
heads was made in the reproduction cost valuation of telephone utility prop- 
erty. Re Logansport Home Teleph. Co, (Ind.) 714. 

23. Utility property added since a previous valuation by the Commis 
sion should be included in the finding of fair value for subsequent rate pro 
ceedings, along with overhead construction costs actually incurred. Re 
United R. Co. (Mo.) 419. 

24. An allowance of 5 per cent was made to cover construction overhead 
costs of various additions to street railway property. Re United R. Co. 
(Mo.) 419. 

25. An allowance of 175 per cent on physical utility property other than 
land, was permitted for construction overhead costs including cost of pro 
motion. Re United R. Co. (Mo.) 419. 

26. An allowance of 5 per cent was made for engineering and superin 
tendence in obtaining the reproduction estimate ef an electric utility. Re 
Union Eleetric Co. (Mont.) 396. 

27. An allowance of 4 per cent overhead was made for interest during 
construction in the reproduction estimate of an elecrie utility. Re Union 
Electrie Co. (Mont.) 396. 

28. An allowance of 2 per cent was made as the overhead cost for omis- 
sions and contingencies in reproducing an electric plant for rate-making 
purposes. Re Union Electric Co. (Mont.) 396. 

29. An allowance of 1 per cent was made as the overhead cost of insur- 
ance during construction to obtain the reproduction cost of an electric utility. 
Re Union Electrie Co. (Mont.) 396. 

30. An allowance of 3 per cent was made as the overhead cost of organi 
zation and legal expense during construction to obtain the reproduction 
estimate of an electric utility. Re Union Electrie Co. (Mont.) 396. 

31. No allowance is made in obtaining a reproduction estimate of an 
electric utility for taxes during construction where the property sought to 
he valued could be reproduced within the period of a year between the 
annual tax due dates. Re Union Electric Co. (Mont.) 396. 

32. A special allowance of 1.5 per cent was permitted for hauling ma 
terial and maintaining labor camps during construction of a plant so 
remotely situated that such eXpenses were necessary in the reproduction 
cost. Re Union Eleetrie Co. (Mont.) 396. 

33. All proper costs during construction should be grouped under an 
P.U.R.1928E. 
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VALUATLON—continued. 
allowance for overhead costs in a reproduction appraisal of utility prop- 
erty. Re Union Electrie Co. (Mont.) 396, 

34. No allowance was made in the overhead construction cost for the 
expense of securing a certificate which was unnecessary for the lawful 
yperation of the utility valued. Re Union Electric Co. (Mont.) 396. 

35. Promotion fees were not allowed in valuing the overhead construc- 
tion cost of a utility, because of their conjectural and speculative nature. 
Re Union Electric Co. (Mont.) 396. 

36. Interest upon borrowed money cannot be capitalized in the rate base. 
Re Rock Hill Teleph. Co. (S. C.) 221. 


b. Financing costs. 

37. The cost of financing and acquisition vy present stockholders of a 
water utility was not permitted to be included in a rate base. Ke Elwood 
Water Co. (Ind.) 699. 

38. Bond discount and commissions, in so far as they are part of interest 
during construction, are properly chargeable to capital account, but beyond 
that, the cost of financing. promoting, or assembling capital should not be 
included in a valuation for rate-making purposes. Re United R. Co. (Mo.) 
419. 

39. Inclusion of bond discount in the estimated rate base of a public 
service corporation is erroneous. Re Great Falls Gas Co. (Mont.) 803. 

40. A proposed allowance of 10 per cent of the value of a natural gas 
utility property for cost of financing was climinated from the rate base as 
an improper item. Re Great Falls Gas Co. ( Mont.) 803, 


V. Miscellaneous charges to capital, 

41. The authorization of a purchase of the controlling stock in one utility 
by another does not determine the amount of such purchase price which may 
be charged to fixed capital accounts at such certain time as the properties 
may be acquired. Re Pacitic Teleph. & Teleg. Co. (Cal.) 80. 


VI. Tangible property. 


a. In general, 
Denial of return on property advertised for sale by utility company, see 
infra, 75. 

42. A gas transmission line from a tield compressor station which would 
not become entirely nonoperative upon the depletion of a natural gas supply 
was included in the rate base, rather than as an element in the cost of gas. 
Santa Barbara v. Southern Counties Gas Co. (Cal.) 767. 

13. The value of services assjgned to a water company by patrons who 
paid for them was excluded from the rate base of such utility, in view of 
representations made by the company in securing such assignment, that 
their value would not be so included in the capital account for rate-making 
purposes. Re Elwood Water Co. (Ind.) 699. 

44. The value of two residences, one of which had been sold and the 
other unoceupied, was excluded from the appraisal of a water utility's prop- 
erty. Re Elwood Water Co. (Ind.) 699. 

45. The value of a railroad switch owned and controlled by a railroad 
P.U.R.1928 FE. 
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VALUATION—coutinued. 

new less depreciation and the items of organization and other pioneer ex- 
penses have heen included in a general allowance for overhead construction 
cost. Re Great Falls Gas Co. (Mont.) 803. 

67. A valuation of a telephone utility which failed to make any allow- 
ance for going concern value was held upon appeal to be correct where all 
the other elements enumerated by a statute, which did not specify such 
allowance, were given proper consideration. Columbia River Teleph. Co. v. 
Department of Publie Works (Wash. Sup. Ct.) 520. 

68. A previous unanimous decision of the court, holding in a rate fixing 
proceeding that the department need not allow any value for going concern 
by virtue of a state statute, was held to be controlling in the determination 
of whether or not such an allowance was necessary in a general valuation 
proceeding. Columbia River Teleph. Co. v. Department of Publie Works 
(Wash. Sup. Ct.) 520. 


ec. Leases and leaseholds. 

69. The ratepayers should not be compelled to pay a return upon the . 
difference between a so-called favorable lease by the utility and an alleged 
fair rental on the property at prevailing prices. Re Logansport Hom 
Teleph. Co. (Ind.) 714. 


d. Rights of way. 

70. A method of valuing traction right of way by a city assigning to 
such portions adjoining rear ends of property, the average value for the 
rear portion of the lot and to portions adjoining the front end the average 
value for lots so situated was held to be more accurate and justifiable than 
the company’s method in applying to its right-of-way holding, the average 
unit values indicated by general appraisal figures of similarly situated ad 
joining and contiguous land. Re United R. Co. (Mo.) 419. 

71. Nonoperating land must be excluded from operating land in valuing 
traction right of way for rate-making purposes. Re United R. Co. (Mo.>) 
419. 

72. It is improper to assess average lot values to a street railway’s right 
of ways which are separated from the adjoining properties by alleys or 
steam railroad rights of way. Re United R. Co. (Mo.) 419. 

73. The assumption of average sized lots to which shall be applied front 
foot values of lots varying in depth, was held to be a highly improper basis 
in determining the value of street railway right of way. Re United R. Co. 
(Mo.) 419. 

74. The selling price of a contiguous lot acquired for some special pur 
pose is not a correct measure of the value of traction right of way. Re 
United R. Co. (Mo.) 419. 

75. The ear-riding public should not be obliged to pay a return on prop- 
erty that is known to be unused at the time of the rate fixing, and property 
which has been advertised for sale by the company at such period will ac 













cordingly be assumed to be nonoperating property. Re United R. Co. (Mo.: 
419. 










VESSELS. 
Allowance for depreciation of various utilities, see DEPRECIATION, 16-26. 
U.R.1928E. 
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VOTING. 
Concurrence by Commissioners in approval of utility consolidation to 
avoid tie vote where deciding Commissioner is absent because of 
illness, see COMMISSIONS, 18. 


WAIVER. 

Authority to exercise franchise powers given in ordinance which also 
specifies rates to be charged upon condition that utility waive any 
rights to charge such rates without approval of Commission, see 
CERTIFICATES OF CONVENIENCE AND NECESSITY, 2. 


WAREHOUSES. 

Plan for grain monopoly as inconsistent with public policy established 
by Illinois Constitution, see ConstiruTionaL Law, 1. 

Discriminatory nature of plan permitting lessors of warehouse space 
to reserve privileges for grain upon mere statement while other 
persons are required to tender grain before storage space could be 
demanded, see DISCRIMINATION, 2. 

Illegal preference resulting from plan for regulation of grain storage 
which will permit certain group of dealers to obtain information, 
unavailable to the public, concerning the amount of space vacant. 
see DISCRIMINATION, 3. 

Liberal construction of statute in favor of public, disregarding corporate 
fiction, where unlawful monopolistic result is found to exist by use 
of device which gives control over use of public space to those who 
admittedly own the grain stored therein, see INTERCORPORATE RELA- 
TIONS, 1. 

Questions of competition generally, see MoNoroLy AND COMPETITION. 

State-owned mill and elevator, together with equipment, trackage, and 
facilities as public terminal grain elevator and subject to regula- 
tion, see Pubic UTILITIES, 5. 

Legislation not repealed by subsequent laws relating to warehouses, see 
STATUTES, 1. 


1. A proposed plan permitting lessors of warehouse space to exercise 
optional rights over the amount of storage space available for their own 
future use and making the public demand subject to such option, was held 
to be a violation of a statute requiring warehouses to publish at specitic 
periods detailed information for the public concerning the amount of stor- 
age space available for public use. Re Board of Trade Warehouse Corp. 
(T1L.) 65, 


WASHINGTON. 
Denial of additional allowance for going value in view of statutory pro- 
vision, see VALUATION, 67, 68. 


WASTE. 
Discontinuance of service because of misrepresentation in application 
or for wasting water, see SERVICE, 35. 
P.U.R.1928E. 
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WATER. 

Apportionment questions generally, see APPORTIONMENT. 

Use of life tables in determining depreciation of water pipes, see De- 
PRECIATION, 5. 

Allowance for depreciation of various utilities, see DEPRECIATION, 16-26. 

Free service to municipality as discrimination, see DISCRIMINATION, 6. 

Special rate for large consumers as discriminatory, see DISCRIMINATION, 
¥ 

Sample of water from company’s main as evidence of poor quality. see 
EVIDENCE, 2. 

Excessive production costs in one city as indication of obsolete pumping 
equipment. low load faetor, and possibility of more economical 
administration, see EVIDENCE, 5. 

Water company upon resuming service after justifiable discontinuance 
because of misrepresentation by patrons as not to make additional 
charge except sufficient to cover loss sustained, see FINES AND 
PENALTIES, 2. 

Water rates, see RATES, 36-42. 

Specific amounts allowed for return of public utility companies, see 
RETURN, 1!)-29. 

Refusal of light for violation of water regulation, see SERVICE, 33. 

Discontinuance of service because of misrepresentation in application 
or for wasting water, see SERVICE, 35. 

Water service generally, see Servicr, 47. 


WATER POWER. 
Objection that size of proposed merger will permit domination of water 
power as not a bar to consolidation, see CONSOLIDATION, MERGER, 

AND SALE, 8. 


WHOLESALE COMPANY. 

Whether pipe line company supplying wholesale gas to distributing 
corporation is a publie utility as not an issue in rate proceedings 
of distributing company, see Purtic UTILities, 3. 

WIRES AND CABLES. 

Requirement that company comply with provisions of National Elec 
trical Safety Code before collecting for further extensions, see 
ELECTRICITY, 1. 

WORKING CAPITAL. 

l'reatment of, in valuation, see VALUATION, 49-54. 
WRIGHT DEMAND RATE. 

Wright demand form of electric rate schedule, see Rares, 30, 
ZONES. 

Fare zones on street railway, see Raters, 32. 
ZONING RESTRICTIONS. 

Railroad properties to be leased to private business concerns as not 
within provision of zoning act exempting public service corpora- 
tions, see StreeT RAILways, 3. 

P.ULRL9285. 
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